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ACT:

Fi nance Act, 1964, s.  2--lIncone-tax if includes 'surcharge

HEADNOTE:

According to s. 2(2) of the Finance Act, 1964, where the
total income of an assessee includes. any incone chargeable
under the head ’'salaries’ incone-tax and super-tax  payable
by the assessee on the salary portion shall be t he
proportionate anmpunt payabl e according to the rates provided
in the Finance Act, 1963. Under s. 2 of the Finance Act,
1963, incone-tax was to be charged at the rates specified in
Part | of the First Schedul e and super-tax at the /'rates
specified in Part 11 of that Schedule. The inconme-tax was
to be increased, in certain cases nentioned, by a surcharge
and additional surcharge for the purpose of the Union and a
speci al surcharge

The assessee’s main source of incone was sal ary. For the
previ ous year 1963-64 the |ncone-tax Oficer | evi ed
surcharge and additional surcharge in accordance wth the
rates prescribed by the Finance Act, 1963. The -assessee

contended that under s. 2(2) of the Finance Act, 1964 there
was no nmention of surcharge and hence only incone-tax, which
was to, be worked out at the rates applicable  under’ the
Fi nance Act, 1963, was payable. The Departnent ~and the
Tribunal held that 'income-tax’ included ,surcharge. On
reference, the H gh Court held that the words 'incone-tax’
in s. 2(2) of the Finance Act, 1964, would not include
"surcharge” and ’additional surcharge’ and held in favour of
t he assessee.

Al'l owi ng the appeal to this Court,

HELD : (1) Surcharge was levied for the first time by the
I ndian Finance Act, 1940. It was omitted in sonme |later
Fi nance Acts but was reintroduced in the Finance Act of 1951
and continued thereafter. The phraseol ogy enployed in the
various Finance Acts showed that the word ,surcharge’ has
been used to either increase the rates of income-tax and
super-tax or to increase those taxes. Under s. 2 of the
Fi nance Act, 1971, the provisions of s. 2 and of the First
Schedule to the Act, 1970, shall apply in relation to
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i ncome-tax for the assessnent year comencing on the first
day of April 1971. Section 2 of the Finance, Act 1971
speaks only of income-tax and not of any surcharge and, it
is only in the nodifications nade in the Schedule to the
Fi nance Act, 1970, that there is pro-vision for a surcharge
Thus, the legislative history of the Finance Acts, as also

the practice, indicates that the term ’incone-tax’ as
enployed in s. 2 of the Finance Act, 1964, includes
"sur char ge’ as also ’'the special and the addi ti ona

surcharge’ whenever provided. [312G H 313A-H 314 A-B]

(2) One of the meanings of surcharge is to charge in
addition or to subject to an additional or extra charge. |If
that neaning is applied to s. 2 of the Finance Act, 1963, it
would lead to the result that incone-tax and super-tax were
to be charged. in four different ways or at 4 different
rates which nmay be described as, (a) the basic charge or

rate, (b) surcharge, (c) special surcharge, and (d)
addi ti onal. surcharge calculated in the manner provided in
the Schedul e. Rest in that way the additional charges

fornmed a part of the incone-tax and super-tax. According to
Art 271 notwithstanding ~anything in Arts. 269 and 270
Parliament my at any tine increase any of the duties or
taxes referred to in those

310

Articles by a surcharge for the purpose of the Union and the
whol e proceeds of any such surcharge shall formpart of the
Consol i dated Fund of |ndia. The word *surcharge’ has been
used in this Article only for the purposeof separati ng

it fromthe basic charge of tax or duty, for the purpose of
di stributing the proceeds of the sane between the Union and
the States. [315 A-E

(3) niter. The | egi sl ative power of Parlianment to |evy
taxes and duties is contained in Arts. 245 -and 246(1); read
with the relevant countries in-List 1 of the | Seventh
Schedule. Entry 82 in List relates to taxes on incone ot her
than agricultural income. |Incone-tax, super-tax and sur-
charge would all fall under this/entry. It is in /exercise
of this legislative power that Parlianent enacts the
provisions relating to themin the Finance Act of each year
Sections 4 and 95 of the Income-tax Act, 1961, only ~ provide
that where any Central Act enacts that income-tax and super
-tax shall be charged for any assessnent year at any rate or
rates income-tax and super-tax at those rates shall be
charged in accordance thereto and subject to the provisions
of the Act. The therefore, the distinction made by the Hi gh
Court that surcharges are |levied only under the Finance Act
and incone-tax under the Incone-tax Act may not hold good.

[314 DH|

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeals Nos. 1111, of
1969 and 1415 of 1971.

Appeal s by certificate/special |eave fromthe judgnment —and
order dated Septenber 19, 1968 of the Kerala Hi gh Court in
I ncome-tax Referred Case No. 32 of 1967.

S. Mtra, B. B. Ahuja, R N Sachthey and B. D. Sharma, for
the appellant (in both the appeals).

S. T. Desai and S. Bal akrishna, for the respondent (in both
the appeal s).

The Judgrment of the Court was delivered by

Gover, J. This is an appeal by special leave front a
judgrment of the Kerala Hgh Court in an |ncone t ax
Ref er ence. Oiginally A 11 1 1/69 had been brought by
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certificate but the same has been found to be defective for
want of reasons and has, therefore, to be revoked. Speci a

| eave was sought and has been granted.
The facts may be succinctly stated. The assessee’'s nain

source of incone was salary froma limted conpany, (A V.
Thomas & Co. Ltd). In the previous year ending on 30th
March 1964 his total incone fromsalary anpbunted to Rs.
42,900/ . In nmaki ng the assessnent the Incone tax Oficer

| evi ed surcharge and additional surcharge in accordance with
the rates prescribed by the Finance Act 1963. The assessee
preferred an appeal to the Appell ate Assistant Comni ssioner
It was contended before him on behalf of the assesses that
,he provisions of the Finance Act 1964 did not permt the
| ncone tax Oficer to levy surcharge and addi ti ona
surcharge in accordance with the provisions. of Finance Act
311
of 1963. In other words it was contended that under sub-s.
(2) of s. 2 of the Finance Act of 1964 only incone tax was
payable in the proportion in which the salary stood to the
total incone, the inconme tax being worked out at the rates
appl i cable under The Finance Act 1963. There being no
mention of any surcharge in the sub-section incone tax al one
was | eviable which did not include surcharge. The Appellate
Assi stant Comm ssi oner did not accede to these contentions.
He was of the view that surcharge was only another form of
i ncomre tax. The matter was taken to the Appellate Tribuna
whi ch upheld the | evy of the surcharge and the additiona
sur char ge. On a reference being sought the followin,-
qguestion of |law was referred to the Hi gh Court’ :-
"Whet her the words "income tax" in the Finance
Act of 1964 in sub-s. (2) (a) and sub-s. (2)
(b) of s. 2 would include surcharge and
addi ti onal surcharge".
The Hi gh Court answered the question in the negative and in,
favour of the assessee.
Section 2 of the Finance Act 1964 which is headed as "incone
tax and super tax" provides in sub-s. (1) that incone tax
and super tax shall be charged at the rates specified in

Parts | and Il of the First Schedule respectively and that
in cases to which certain paragraphs of those parts apply
these taxes shall be increased by a surcharge for the

purpose of the Union. According to sub-s.(2) where the
total income of an assessee not being a conpany includes any
i ncome chargeabl e under the head "sal ari es" incone tax —and
super tax payable by the assessee on the salary portion of
the total inconme shall be the proportionate amount — payabl e
according to the rates provided in the Finance, ~Act 1963.
Under s. 2 of the Finance Act 1963 incone" tax was to be
charged at the rates specified in Part 1 of  the  First
Schedul e and super tax at he rates specified in Part 11 of
that Schedule. The incone tax was to be increased'in cases
mentioned by a surcharge and additional surcharge for the
purpose of the Union and a special surcharge. The super tax
was, however, to be increased by a surcharge for the purpose
of the Union and a special surcharge. It will be noticed
that s. 2(2) of the Finance Act 1964 did not contain nention
of any of the surcharges. This led to the controversy which
resulted in the reference.

Bef ore the Hi gh Court the assessee relied on ss. 4 and95 of
the I ncone tax Act 1961, hereinafter called the 'Act’. These
sections provide for charge of incone tax and super tax.|t
was pointed out that surcharge was treated in the Finance
Actsas a tax different fromthe incone tax and super tax
and that surcharge was |levied by the Finance Act while the
i ncome and super taxes were levied by the Act. Ref erence
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was made in this connection to the First Schedule to the
Fi nance Act 1963. Part |

312
of that Schedule dealt with "incone tax and surcharge on
i ncome tax". Under that heading were given the rates of

income tax as also the rates of surcharge. Simlarly Part
11 of the Schedule dealt with super tax and surcharge on
super tax and under that heading the rates of super tax and
the rates of surcharge on super tax were given. Anong the
surcharges in case, of incone tax were nentioned; (a) a
surcharge for the purpose of the Union .......... (b) a
special surcharge and (c) an additional surcharge. As
regards the surcharge on super tax there was nention of (a)
a surcharge for the purpose of the Union and (b) a specia
surcharge. The Hi gh Court exani ned the aforesaid provisions
of the Finance Acts of 1963 and 1964 and Arts. 270 and 271
of the Constitution apart fromthe legislative entry 82 in

List 1 of the Seventh Schedule. It cane to the conclusion
that .inconme tax and super tax did not include surcharge and
that these were called by different nonmenclature in all the

statutory provisions.
In order to determine the point before us, which is of
consi derable conplexity, it is necessary to trace the
concept of surcharge in-taxation laws in our country. The
power to increase federal tax by surcharge by the federa
| egi sl ature was recommended for the first tine in the report
of the commttee on Indian Constitutional Reforms, Vol. I
Part 1. From para 141 of the proposals it appears that the
word "surcharge" was used compendiously for the specia
addition to taxes on incone inposed in Septenber 1931. The
Government of India Act 1935, Part VII, contained provisions
rel ating to finance, property, contracts and sui ts.
Sections 137 and 138 in Chapter | headed "finance" provided
for levy and collection of certain-succession duties, | stamp
,duties, termnal tax, taxes on fares and freights, and
taxes on incone respectively. “In the proviso to S. 137 the
federal |egislature was enpowered to increase at any tine
any of the duties ,or taxes |eviable under that section by a
surcharge for federal purposes and the whol e proceeds of any
such surcharge were to formpart of the revenues of the
federation. Sub-section (3) of s. 138 which dealt wth
taxes on incone related to inposition of a surcharge. Under
the Governnent of India Act 1935 the sur-charge was 1evied
for the first tine by the Indian Finance Act 1940. Secti on
3(1) of that Act read
"Subj ect to the provisions of this section the
rates of incone tax and rates of ~super tax
i mposed by sub-s. (1) of s. 7 of (the Indian
Fi nance Act 1940 shall, in respect of the year
beginning on the first day of April 1940 be
increased by a surcharge for the purpose of
the Central Covernment

313

Sim | ar phraseol ogy was enpl oyed in respect of surcharge  on
super tax. The provisions relating to surcharge were
omitted in the Finance Acts of 1946 to 1950. It was

reintroduced in the Finance Act of 1951 and the same has
been continued in the Finance Acts of subsequent vyears.
Speci al surcharge came to be levied in the Finance Acts of
1958 to 1964 and 1966 to 1971 and the additional surcharge
was | evied only by the Finance Act of 1963.

In the Finance Act of 1951, s. 2 relating to inconme tax and
super tax provided that these taxes would be levied at the
rates specified in Parts | and Il of the First Schedule
i ncreased in each case by a surcharge for the purpose of the
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Union. The Finance Act of 1952 was a short docunent and s.
2 thereof sinply provided
"the provisions of s. 2 of and the First
Schedul e to, the Finance Act 1951, shall apply
in relation to income tax and super tax for
the financial year 1952-53 as they apply in
relation to income tax and super tax for the
financial year 1951-52........ "
There was no specific nention whatsoever of surcharge in s.
2 nor was there any nodification of the First Schedule to
the Finance Act of 1951 which contained the rates etc.
relating to the surcharge. Simlar state of affairs existed
with regard to Finance Actsof 1953, 1954, 1957. Section
2 of the Finance Act 1971 is tothe ef f ect t hat t he
provisions of s. 2 and of the First Schedule to the Finance
Act 1970 shall apply inrelation to income tax for the
assessment year or as the case may be the financial vyear
commencing on the first day of April 1971 as they apply in
relation to income tax for the assessnment year commrenci ng on
first day of April 1970 with certain nodifications set out
in the section. The First Schedule 'to the Finance Act of
1970 was nodi fied and the Schedul e so nodi fied contains pro-

visions for a surcharge onincone tax. It is significant
that s. 2 of the Finance Act of 1971 speaks only of incone
t ax and not of/ any surcharge. It is only in the

nodi fi cations made /in the Schedule to the Finance Act of
1970 that there is provision for a surcharge.

The above |egislative history of the finance Acts as also
the practice, woul d appear to indicate that the term"incone
tax" as enployed in s. 2 includes surcharge as also the
speci al and the additional surcharge whenever provided which
are also surcharges within the neaning of Art. 271 of the
Constitution. The phraseol ogy enpl oyed in-the Finance Acts
of 1940 and 1941 showed that only the rates of inconme tax
and super tax were to be increased by a surcharge for the
purpose of the Central Government.  In the Finance  Act of
1958 the | anguage used showed that incone tax which was to
be charged was to be increased by a surcharge

314

for the purpose of the Union. The word "surcharge" has thus
been wused to either increase the rates of income tax and
super tax or to increase these taxes. The scheme of the
Fi nance Act of 1971 appears to | eave no room for doubt that
the term"income tax" as used in s. 2 includes surcharge.
According 'Lo Article 271 notwi thstandi ng anything in “Arts.
269 and 270 Parliament may at any time increase any of the
duties or taxes referred to in those Articles by a surcharge
for the purpose of the Union and the whol e proceeds of any
such surcharge shall formpart of the Consolidated Fund of
India. Article 270 provides for taxes levied and collected
by the Union and distributed between the Union_-and the

St at es. Clause (1) says that tax on inconme other than
agricultural income shall be levied and collected by the
Government of India and distributed between the Union —and
the States in the manner provided in clause (2). Article

269 deals with taxes levied and collected by the Union but
assigned to the States. The provisions of Article 268 which
is the first one under the heading "distribution of revenue
between the Union and the States" relate to duties |levied by
the Union but collected and appropriated by the States.
Thus these Articles deal with the levy, collection and
distribution of the proceeds of the taxes and duties
mentioned therein between the Union and the States. The
| egi sl ati ve power of Parliament to |levy taxes and duties is
contained in Arts. 245 and 246(1) read with the relevant
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entries in List | of the Seventh Schedul e.
As nentioned before the legislative entry 82 in List |

relates to taxes on inconme other than agricultural incone.
Income tax, super lax and surcharge would all fall wunder
this entry. It is in exercise of the |legislative power

conferred by that entry that the Union Parliament enacts the
provision in the Finance Act each year relating 'Lo them
It is that Act which authorises these taxes to be charged
and prescribes the rates at which they can be charged.
Section 4 of the Act sinply provides that where any Central
Act enacts that income tax shall be charged for any
assessnent year at any rate or rates inconme tax at that rate
or those rates shall be charged in accordance thereto and
subject to the provisions of the Act. Section 95 which was
omtted by the Finance Act of 1965 contained sinilar
provision with regard 'to super tax. Although under the Act
s. 4 is the charging section incone taxcan be charged only
where the Central Act which, in the presentcase. wll be
the Finance Act enacts that incone shall be charged for any
assessment year at the rate or rates specified therein. The
distinction nrmade by the High Court that the surcharges are
levied only under the Finance Act and incone tax under the
Act may not hold good if the above view which has been
pressed on behalf of the Revenue were to be accepted. In
our judgnent it is/unnecessary to express any opinion in the
315

matter because the essential point for determination is
whet her surcharge i's an additional node or rate for charging
i ncome tax

The nmeaning of the word "surcharge" as given in the
Webster’s New International Dictionary includes anong others

"to charge (one) too nuch or in addition. .o " also
"additional tax". Thus the neaning of ~surcharge is to
charge in addition or to subject to an additional or ' extra
char ge. If that neaning is applied to s. 2 of the Finance

Act 1963 it would lead to the result that income tax and
super tax were to be charged in four different ways or at
four different rates which nay be described as (i) the basic
charge or rate (In part | of the First Schedule); (ii) Sur-
char ge; (iii) special surcharge and (iv) addi ti onal
surcharge cal cul ated in the manner provided in the Schedul e.
Read in this way the additional charges forma part of the
i ncome tax and super tax. It is possible to argue and that
argunent has been commended on behalf of the Revenue that
the word "surcharge"' has been used in Art. 271 for the
purpose of separating it fromthe basic charge of a tax or
duty for the purpose of distributing the proceeds of the
same between the Union and the States. The proceeds of  the
surcharge are exclusively assigned to the Union. Even in
the Finance Act itself it is expressly stated that the sur-
charge is neant for the purpose of the Union

It would appear that since the Finance Act 1943 wupto the
Fi nance Act 1967 a provision was made for taxing the income
under the head "salaries’ ’'according to the provisions  of
the Finance Act of the preceding year rather than of the
current vyear if the assessee had any inconme in addition to
his incone by way of salary. According to the Tribunal this
was done because if the incone under the "salaries" was to
be assessed at the rates fixed by the Finance Act enacted
for the current year it would ent ai | consi der abl e
administrative work in the formof refund or collection in
the final assessnent. Since by the Finance Act of 1967 this
nmet hod or procedure was dropped we do not consider that much
significance can be attached to this aspect.

In the result we are unable to sustain the view of the High
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Court. The question that was referred nust be answered in
the affirmative and in favour of the Revenue. In view of
the nature of the point involved the parties are left to
bear their own costs in this Court. The appeal by
certificate is dism ssed.

We wi sh to acknowl edge with thankful ness the val uabl e assi s-
tance rendered as amicus curiae at our request by M. S. T.

Desai, Sr. Advocate, and M. Bal akri shnan Advocate as the
respondent was unrepresented.
V.P.S. Appeal dism ssed

7-L500Sup. A /72
316




