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ACT:

Del hi  Rent Control Act, 1958." Section  21-Recovery of
possession by landl ord fromtenant--Wether legal represen-
tatives of landlord can initiate and  continue proceedings
for recovery.

HEADNOTE

The petitioner-tenant was | et out the demi sed premnises
by the landlord for a period of three years, wth perm ssion
of Controller wunder section 21 of the Delhi Rent  Contro
Act, the landlord died before the expiry of period of tenan-
cy. After the expiry of the period, his legal representa-
tives nmade an application for recovery of possession. This
application was resisted by the tenant on the ground that
proceedings for recovery of possession under section 21
could not be initiated and continued by legal representa-
tives of the | andl ord who had obtai ned perni ssion

Having failed before the High Court, the petitioner has
filed petition for special |leave. It was contended on his
behal f that 'landlord in second part of section 21, enti-
tling himto clai mvacant possession, should be confined to
the person who had obtained permi ssion on the prem se . that
he "does not require the whole or any part of the prenises
for a particular period."

Di sm ssing the special |eave petition, this Court,

HELD: (1) Section 21 is a self <contained code. The
pur pose and objective of its enactnent as provision of short
duration tenancy or periodical tenancy in Rent Control Act
of Delhi is wunique anobngst such |Ilegislations. Wat was
uni que of it was not short duration tenancy but a fresh | ook
on eviction. [27G 28(QF
Shiv Chand Kapoor v. Amar Bose, [1990] 1 SCC 234, referred
to.

(2) Since section 21 is an exception to section 14 and
it mandates restoration of possession, "notw thstanding any
other law' it has to be construed strictly and against any
attenpt to frustrate it. [28(QF
26

(3) Recovery of possession under section 21 is not




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 6

hedged, by any inquiry or opportunity, if permssion is not
chal | enged on any of the exceptions which have been carved
out by courts, obviously to uphold fairness and honesty the
core of our jurisprudence. Right to get vacant possession is
thus absol ute. [29D

S.B. Noronah v. Prem Kumari Khanna, [1980] 1 SCC 52;
V.S. Rahe v. Snt. Rem Chanben, [1984] 1 SCC 612; Shiv Chand
Kapoor v. Amar Bose, [1990] 1 SCC 234, referred to.

(4) The expression "for the tine being" in section 2(e)
makes it clear that landlord has to be understood in presen-
ti. That is anyone entitled to receive rent is the |andl ord.
It does not visualise, past or future |landlord. Therefore,
the word "landlord" on plain reading of Section 21 does not
warrant construction of the word in any other manner. [29QG

(5) Constructionally, Section 21 is in tw parts: one
creation of short termtenancy and other its execution after
expiry of time. Both stand on their own and operate inde-
pendently. Non-requi renent of premises for tinme being fur-
ni shes basis for entering into agreenent for periodica
tenancy. Truth of it or its genuineness are rel evant consid-
erations for granting permssion. And the perm ssion granted
conti nues unabated, unaffected irrespective of variation in
requi rement. [ 30D E]

(6) Vacation is not linked with landlord but with tine.
Expiry of it obliges tenant to vacate. |f he does not then
whosoever is the landlord at the tinme of afflux of tenancy
may approach Controller for putting himin -vacant posses-
sion. Death of landlord does not either shorten or enlarge
period nor the consequences envisaged are altered or affect-
ed. [30F]

(7) The doctrine of actio personalies noritur cum per-
sonna does not apply to Rent Control Acts. Its applicability
was generally confined to actions for damages for  defama-
tion, seduction, inducing a spouse-to remain apart from the
ot her and adultery. [31D C

Supreme Bank v.P.A. Tindulcar, AIR 1973 SC 1104; Shanti
Lal Thakur Das & Ors. v. Chaman Lal Magan Lal Lala, [1977] 1
S.C.R 313: Phool Rani v. Naubat Rai, [1973] 3 S.C. R/ 769,
referred to.

(8 An action for eviction abates only if the cause of
action does

27

not survive. The cause of action for granting perm ssion was
the nonrequirement by the Iandlord of the prenises for the
time nentioned in the agreenment whereas cause of ‘action for
eviction is non-vacation by the tenant after the expiry of
period. Therefore, it is immterial who is the |landlord at
the time when the action for vacation arose. [31lF- (G

(9) Permission in the instant case was granted on state-
nment of parties in regard to their necessity or non-require-
ment of the premi ses. Such necessity to let out -or non-
requi renent by the landlord could not be brought into | those
exceptions which invalidated permssion. Therefore, death of
the landlord was inmaterial as even the reason for letting
out did not die with death of |andlord. [32A-B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTION: Special Leave Petition
(Gvil) No. 7914 of 1989.

From the Judgnent and Order dated 26.5.1989 of Delh
H gh Court in S.A O No. 296 of 1984.
V.M Tarkunde and S.K. Cupta for the petitioner

Dr. Y.S. Chitale, Ranji Srinivasan, P.K Jain and Ra-
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vinder Nath for the respondents.
The Judgrment of the Court was delivered by

R M SAHAI, J. Tenant inducted in 1979, for three years,
2by the landlord under a witten agreenent, in C4/33, Saf-

darjang Devel opment Area, New Delhi, wth pernission of
Controll er wunder Section 21 of Del hi Rent Control Act (for
brevity the ’'Act’) seeks leave of this Court on Ilimted

question of lawif proceedings for recovery of possession
under Section 21 of the Act could be initiated and conti nued
by legal representatives of the landlord who had obtained
perm ssi on but who died before expiry of period of tenancy.

Answer of it shall depend, primarily, on construction of
word ’'landlord wused in Section 21, a provision held to be
self contained code in Shiv Chand Kapoor v. Amar Bose,
[1990] 1 SCC 234 and al'so the purpose and objective of its
enactment as provision of short duration tenancy or periodi-
cal tenancy in Rent Control Act-of Delhi right from 1952, is
uni que ;anongst such | egi slations and is probably non exist-
ent in'any other State. It reads as under
28
21. "Recovery of possession in case of tenancies for linmted
peri od:

(1) Were a landlord does not require the whole or any part
of any premises for a particular period, and the [|andlord,
after obtaining the permssion of the Controller in the
prescri bed manner, lets the whole of the prem ses or part
thereof as a residence for such period as nmay be agreed to
in witing between the landlord and the tenant and the
tenant does not, on the expiry of the said period, vacate
such prem ses, then, notw thstandi ng anything contained in
Section 14 or in any other law, the Controller my, or an
application made to himin this behalf by the |andlord
within such time as nmay be prescribed, place the landlord in
vacant possession of the premi ses or part thereof by ‘evict-
ing the tenant and every ot her person who may be in | occupa-
tion of such prem ses.

(2) while making an order under sub-section (1), the Con-
troller may award to the |andl ord such danages for the use
or occupation of the premi ses at such rates as he considers
proper in the circunmstances of the case for the period from
the date of such order till the date of actual vacation by
the tenant."

What it, undoubtedly, projects is the |legislative aware-
ness of acute crisis of houses in the State. To resolve the
paucity of accomopdation, on one hand, due to enornous
influx of office personnel and business class as a result of
rapid grom h of social, economc and political activity and
appr ehensi on of house owners, on other, bulk of whom  hai
frommddl e class or service class, of |oosing their ~houses
if not for good then for substantial period due to devel op-
ment of strange phenonenon in big cities that allotted or
rented houses are nore econom cal than, even, own the | egis-
lature which is the best-judge of need of its people ' carved
out an exception to usual rent control provisions of  pro-
tecting tenants fromeviction Wat was unique of it was not
short duration tenancy but a fresh | ook on eviction. Vacant
possessi on was ensured, statutorily, w thout any notice, or
term nation of tenancy or the hazard of establishing bona
fi de need and conparative hardship etc. Since sec. 21 is an
exception to Section 14 and it mandates restoration of
possession, "notwithstanding any other law' it has to be
construed strictly and agai nst any attenpt to frustrate it.
Intensity of it can be appreciated better if its |anguage,
i s conpared
29
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with other provisions of recovery of possession even though
those provisions, nanely, secs. 14A, 14B, 14C and 14D, were
i ntroduced | ater. They al so provi de speedy renedy to recover
possession. But the landlord cannot succeed unless he is
able to prove circunmstances nentioned in it. Mre than this
the tenant has been given right to contest wunder Section
25B. Inport of Section 21 on the other hand is altogether
different. It enjoins Controller to place landlord in vacant
possession after expiry of time without any right to tenant
to contest it except to the linmted extent that perm ssion
was vitiated by fraud as held in S.B. Noronah v. Prem Kumari
Khanna, [1980] 1 SCC 52 or mi suse of the provision by I|and-
| ord taking advantage of hel pl ess situation of the tenant as
held in V.S. Rahe v. Sm. Rem Chanbeh, [1984] 1 SCC 612; or
the permission really did not create genuine tenancy as held
in Shiv Chand Kapoor v. Anmar Bose, supra. Recovery of pos-
session under Section 21 is not hedged, by any inquiry or
opportunity, if perm ssion is not challenged on any of those
exceptions which have been carved out by courts, obviously,
to wuphold fairness and honesty the core of our jurispru-
dence. Right to get vacant possession is, thus absol ute.

Pur pose and objective of the Section having been ascer-
tained, it may now be examined if the word "l andl ord" used
in the second part of the Section which enpowers |andlord to
nmake an application for recovery of possession is to be
under st ood as the sane | andl ord who nade the application or
his legal representatives as well. In-other words, is there
any justification for construing theword "landlord" in a
narrow sense so as to restrict it, only, to the person who
made t he application and obtained perm ssion. "Landl ord" has
been defined in Section 2(e) as under
"2(e). 'landlord means a person who, for the'tinme being is
receiving, or is entitled to receive, the rent of any prem
i ses, whether on his own account or on-account of' or on
behal f of, or for the benefit of, any other person or who
would so receive the rent or be entitled to receive the
rent, if the prem ses were let to/a tenant."

Expression, "for the tine being" nmakes it clear, that /'|and-

lord has to be understood in praesentii. That ~is ‘anyone
entitled to receive rent is the landlord. It does not visua-
lise, past or future landlord. Therefore, the word "land-
lord". on plain reading of Section 21 does not warrant

construction of the word in any other nanner. Basis for
submi ssi on, however, that landlord in second part of Section
21 entitling himto

30
cl ai m vacant possessi on should be confined to the person who
obt ai ned perm ssion was rounded on use of expression, . "who

does not require the whole or any part of the prenmises for a
particular period." Attenpt was nade to personalise eviction
proceedings by linking it with the person, due “to whose
non-requi rement the permission was granted resulting in
automatic exclusion of legal representatives. To put it
interpretationally the word "landlord", in second part —was
urged to be understood in a manner different than it _is
defined in Section 2(e). Can it be said that context or
setting of Section 21 is such that the word "landlord" in
second part of it should be understood in a different sense
than that in definition clause? Not on prima facie reading
of it which has already been adverted to. Neither on close
anal ysis. What is visualised is occasion for short duration
tenancy due to non-requirenent of whole or part of premses
by Iandlord for tine being; nethod of its creation by wit-
ten agreenment entered with tenant, statutory status to it by
perm ssi on obtained from Controller and execution by resto-
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ration of vacant possession if the tenant does not vacate
after expiry of period. Al condensed in one. Construction-
ally it isin tw parts one creation of short term tenancy
and other its execution after expiry of time. Both stand on
their own and operate independently. Non-requirement of
prem ses for time being furnishes basis for entering into
agreenment for periodical tenancy. Truth of it on its genu-
i neness are rel evant considerations for granting pernission

But it exhausts thereafter except to the linted extent
pointed out in decisions referred earlier. And the perms-
sion granted continues unabated, unaffected irrespective of
variation in requirement. Necessity of |andlord, again, does
not entitle him to seek its revocation. Even his death
cannot shorten the period. Simlarly once period expires the
agreenment, the permssion all cease to operate by operation

of law. Nothing further is required. Vacation is not |inked
with landlord but with time. Expiry of it obliges tenant to
vacate.” If he does not then the |landlord nmay approach Con-

troller for putting himin vacant possession. Wich | and-
lord? CQbviously whosoever is the landlord at the tinme of
af fl ux of tenancy. Death of |andl ord does not either shorten
or enlarge period nor the consequences envisaged are altered
or affected.

Use of expression notw thstanding any other |aw render
it obligatory on tenant to vacate w thout questioning au-
thority of landlord. Any other construction, nay, as rightly
observed by the High Court |lead to disastrous consequences.
Even on principles of civil |law the provision for recovery
of possession being in nature of execution it could not be
successfully resisted on the death of |andlord due to whose
non-requi rement the permssion was granted. Such narrow and
31
unrealistic construction of the word 'landlord shall frus-
trate entire purpose of Section 21.

Maxi m of actio personalies nortiur cum personna cannot
apply, either, on principle or onfacts. In Supreme Bank
v.P. A Tendul kar, AIR 1973 SC 1104 this Court while dis-
cussing applicability of the maxi m held "whatever 'view one
may take of the justice of the principle it was clear that
it would not be applicable to actions based on contract or
where tort feasers’ Estate had benefitted froma wong done.
Its applicability was generally confined to actions  for
damages for defamation, seduction inducing a spouse to
remain apart fromthe other and adultery." In Phool Rani  v.
Naubat Rai, [1973] 3 SCR 769; a decision which was relied by
petitioner in support of submission that —an application
filed for eviction of a tenant on bona fide need | apses on
the death of landlord and it could not be continued by his
| egal representatives overruled in Shanti Lal Thakur Das and
O's. v. Chaman Lal Maganlal Telwala, [1977] 1 SCR 313 it was
observed that doctrine of actio personalis noritur cum
personna, did not apply to Rent Control Acts.

Even otherwi se an action for eviction abates only if the
cause of action does not survive. What is the cause of
action for an application for vacant possession in Section
21 death of landlord or expiry of time for which tenancy was
created. Obviously the latter, the failure’ of tenant to
honour his commitment to vacate the premises after expiry of
time for which he was inducted with perm ssion of Control-
| er. The death of the person who obtained the perm ssion has
nothing to do with it. Perm ssion was obtai ned because the
landlord did not require the prem ses on the date when it
was let out to tenant. That does not continue on the date
when the tenant does not vacate the prem ses. The necessity
of not requiring the prem ses, for sone tine, or for the
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duration the tenant was inducted was confined to the date
when the permssion was granted. It could not be taken
further to the tinme when the question of vacation arose. The
cause of action for granting perm ssion was the non-require-
ment by the landlord of the premises for the tine nmentioned
in the agreement whereas cause of action for eviction is
non-vacation by the tenant after the expiry of period.
Therefore, it is immterial who is the landlord at the tine
when the action for vacation arose.

Even on facts perm ssion was applied for by the Iandlord
as, premses was surplus to his need for a limted period of
3 years due to the reason that his son had gone abroad and
he was expected to return
32
after three years. Pernission was granted for this reason on
statement of parties. Such necessity to let out or non-
requi renment by thelandlord could not be brought into those
exceptioons which invalidate permssion. Therefore death of
the landlord was inmaterial as even the reason for letting
out did not-die with death of | andl ord.

In the result this petition for special |eave fails and
is dismissed. In the circunstances of the case the tenant is
directed to suffer costs which we quantify at Rs.5, 000.

R S. S
Petition di sm ssed,
33




