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Aggrieved by the judgment of the Hi gh Court of Kerala
at Ernakulam in Second Appeal No.75/77 dated 19.7.77, this
appeal by special |eave has been preferred by the first
defendant in the said suit, nanely O'S. No. 27/67 on the
file of Subordinate Court, Irinjalakuda. The said suit was
filed by the respondent nos. 1-5 along with one Ramanathan
who died pending appeal before the District  Court for
partition and separate possession of their 6/8 share in the
property, nanely, 66 cents with building thereon .in
Kodungal | ur (Kerala). The appellant (first defendant) ~was
the purchaser of the suit property fromthe father of the
plaintiffs (respondent nos. 1-5) wunder sale deed dated
2.4.55 (Ex. P2). The property sold under Ex. P2 was one of
the items of the joint famly property. Wen the sal e took
pl ace, the plaintiffs were mnors. After the death of the
father and after 12 years of the sale in question the
present suit was filed attacking the validity and hinding
nature of the sale on the ground that the sale was for a
grossly i nadequate consideration; that there was no pressing
need to alienate the property; that the inconme from ot her
properties of the joint famly was sufficient to wi pe off
the debts if any and that mpst of the debts for the
di scharge of which Ex. P2 was executed were bogus in nature.
The sal e consideration was for a sum of Rs.9, 000/-.

The first respondent (appellant herein) resisted the
suit by contending that the suit was specul ative one, the
vendors were obliged to alienate conparatively a snal
fraction of the fam |y property for the purpose of carrying
on the busi ness; that the income from other famly
properties were not sufficient for di schar gi ng t he
liabilities and t hat t he sal e was for adequat e
consi derati on.

The trial court after elaborate consideration found
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that out of sale consideration of Rs. 9,000/- a sum of Rs.
5,750/ - factually was utilised to discharge genui ne
ant ecedent debts and sale consideration was adequate.
Consequently, the trial court upheld the validity of Ex. P2
sal e deed and disnissed the suit.

The plaintiffs (respondent nos. 1-5) preferred appea
tothe District Court and the learned District Judge al so
concurred with the findings of the trial court and di sm ssed
t he appeal

The plaintiffs preferred a second appeal to the Hi gh
Court and the learned Single Judge found that out of sale
consi deration of Rs. 9,000/-, a sum of Rs. 1,250/-, being
part of the sale consideration cannot be treated as a debt
as the said ambunt was left wth the vendee to pay the
future instalnent of 'kuri’subscription. |In view of that,
the H gh Court held as follows :

"If as in this case half- of the

consideration is to discharge a

debt ‘which is an antecedent debt

and half is not it could not be

said that the alienation was  to

di scharge antecedent debt. No doubt

the di scharge of antecedent debt

was al so i'nvol ved in such
alienation. Therefore, it cannot be
said that in this case t he

alienation was effected to pay off

ant ecedent debt « of the father and

as such t he al i enati on is

supportable.™

On the question whether ~there was pressing necessity
for the sale of an item of the joint famly property, the
H gh Court remanded the case.

Aggri eved by the judgment of  the High Court, this
appeal has been filed. Learned Sr. Counsel appearing for the
appel l ant submitted that the  H gh Court erred in  holding
that only half of the sale consideration was wutilised to
di scharge antecedent debt and therefore, the alienation
cannot be supported. According to the |earned Sr.” Counsel if
the vendee nakes genui ne enquiry about the necessity for the
sale of the property before the purchase and pays adequate
consi deration thereafter it was not necessary for himto see
the application of the nobney. In this case according to the
| earned Sr. Counsel, the learned District Judge has found
that the vendee (appell ant herein) has nade genuine
enquiries and satisfied hinmself regarding the necessity for
sal e of the | ands under Ex. P2, and nmjor portion of the sale
consi deration has been spent for |iquidating antecedent
debts. In support of this argunent, he cited Sri Krishna Das
& Os. vs. Nathu Ram & Anr. (AR 1927 PC 37); Ram Sunder La
& Anr. vs. Lachmi Narain & Anr. (AIR 1929 PC - 143); Ram
Krishna Muraji vs. Ratan Chand & Anr.(AIR 1931 PC 136);
Radhakri shnadas vs. Kaluram (1963 (1) SCR 648) and Snt. Ran
& Anr. vs. Snt. Santa Bala Debnath & Ors. (1970 (3)SCC 722).

Learned Sr. Counsel appearing for the respondents while
supporting the judgnent of the Hi gh Court and the reasonings
thereon al so contended that in as nuch as the H gh Court has
remanded the nmatter on the question of |egal necessity, this
Court may not interfere with that judgnent.

We have considered the rival subm ssions.

The trial court after considering each and everyone of
the debts in all anmounting to 13 itens recited in the sale
deed, found that except the debts amounting to Rs. 3, 750/-
out of total consideration of Rs. 9,000/-, the other anount
was proved to have gone into the discharge of antecedent
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debts binding on the sons. In that view of the natter, the
trial court wupheld the inmpugned sale and consequently
di sm ssed the suit.

Before the Appellate Court, it appears that both the
parties proceeded on the ground that Ex. P2 was not
supported by antecedent debts to the extent of only Rs.
3,250/-. The First Appellate Court observed in paragraph 7
as follows."

“In fact, the appellants’ |[earned

counsel has accepted the finding

recorded in paragraph 13 of the

j udgrment that Ex. P2 was not

supported by antecedent debts only

to the tune of Rs. 3,250/-. The 1st

defendant’s |earned counsel also

did not make any serious attenpt to

show that Ex. P2 is supported in

ful'l \by antecedent debts. Both the

parties, therefore, have proceeded

on the ground that Ex. P2 is not

supported by antecedent debts  to

the tune of Rs. 3,250/-.  The tota

consi deration i s Rs. 9,000/ -

Again on the aspect” of adequacy of consideration, the
appel | ate court has found as follows: -

"Though in the grounds of appea

t he appel l ant s attack the

correctness of the finding that the

consi derati on shown for Ex.” P2 is

i nadequat e. such . a contention was

not urged during hearing of the

appeal . The conclusion reached by

the Court that consideration for

Ex. P2 is adequate ss on the basis

of the Comm ssioner’s Report. Due

consi derati on was given to the

i ncomre derivable fromthe property.

I am also in entire agreenment with

t he Court bel ow t hat t he

consi deration for Ex. P2 at the

time it was executed was adequate.”

On the other inportant aspect of legal necessity and
enquiry by the purchaser, the | ower appellate court observed
as follows:

"The lower court has found at the

bottom of page 9 that the father

was a prudent manager and that the

famly was not in such an affluent

circunstances as claimed by the

plaintiff. The |earned Sub Judge

observes the position of the branch

of Venki t eswar a Mal | an was
"pitiable". That concl usi on is
warranted by the request seen in
Ex. D-3. It is in the above

background we have to view the
debts evidenced by the pronotes.
They had to be di schar ged,;
ot herwi se interest would mount up.
"Legal necessity does not nean
according to 1971 Suprenme Court
1028, "actual conpulsion; it neans
pressure on the estate which in | aw
may be regarded as serious and
sufficient”". The alienee says he
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made due enquiries about the

exi stence of necessity. The

recitals in Ex. P2 corroborates the

evi dence of t he exi stence of

necessity. It is also found that

the consideration for Ex.P2 is

adequate. There is evidence of the

1st defendant making a bonafide

enquiry as to exi stence of

necessity. What was nade was such a

reasonabl e enquiry as is sufficient

for a prudent man to satisfy

himsel f of the existence of the

necessity. Thus it can safely be

said that the alienee acted in good

faith."

In the light of findings as extracted above, et us now
exam ne the | egal contentions advanced before us. As noticed
earlier, the contention of the learned Sr.Counsel for the
appel l ant. was that if the purchaser acts in good faith after
enquiry, it is not obligatory on his part to make further
enquiries into the application of surplus. if any, of the
sal e consideration. This question does not appear to be res
integra any nore as it is settled by a nunber of judgnents
rendered by Privy Council and approved by this Court. In
Krishna Das & Ors. /Vs. Nathu Ram & Anr (AIR 1927 PC 37)
(supra) (supra) after referring to earlier case in Hunooman
Per saud Panday vs. Misamat Babooee (6 M A 393), the Court
held that where the purchaser acts in good faith and after
due enquiry and is able to showthat the sale itself was
justified by 1legal necessity.” he is under no obligation to
enquire into the application of any surplus and is,
therefore, not bound to nake repayment of such surplus to
the nenbers of the fanmly challenging the sale.. This
judgment was referred to wth approval in Ram Sunder Lal &
Anot her’s case (supra) where the ratio was laid down in nore
clear terns. It was held that where the sale of famly
property by the father was ef fected for adequat e
consideration after due enquiry made by or on- behalf of
vendee as to the |legal necessity and |egal —necessity was
proved by vendee to the extent of Rs. 1,744/-at |east out of
atotal price of Rs. 10.767/-, then the mere fact that the
vendee after a long interval of tine (14 years) was not able
to prove conclusively how the surplus was applied by the
father is not sufficient ground for setting aside the sale.
Again the Privy Council in Ram Krishna Miraji vs. Ratan
Chand & Anr. AIR 1(931 PC 136) after referring to the
earlier pronouncenents quoted with approval a passage from6
M A 393(supra) and observed as follows :-

"Their Lordships think that the

| ender is bound to enquire into the

necessities for the loan, and to

satisfy hinself as well as he can,

with reference to the parties with

whom he is dealing, that the

nmanager is acting in the particular

instance for the benefit of the

estate. But they think that if he

does so enquire, and acts honestly,

the real existence of an alleged

sufficient and reasonably-credited

necessity is not a condi tion

precedent to the validity of his

charge, and they do not think that,

under such circunstance she is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 7

bound to see to the application of
the noney. It is obvious that noney
to be secured on any estate is
likely to be obtained on easier
terns than a loan which rests on
nmere personal security, and that
therefore the nmere creation of
charge securing a proper debt
cannot be viewed as inprovident
management the purposes for which a
loan is wanted are often future, as
respects the actual application

and a | ender can rarely have,
unl ess he enters on the managenent,
the neans of controlling and
rightly di recting t he actua

application. Their Lordships do not
think that ~a bona fide creditor
shoul'd suffer ~when he has acted
honestly and™ with due caution, but

is hi nsel f deceived". (Enphasi s

suppl i ed)

Now com ng to the deci si on of this Court in
Radhakri shna Das and Anr. vs. Kaluram (1963 (1) SCR 648),
this Court after referring to the Privy Council decision

observed as foll ows:

"I't is well established by the
decisions of ‘the Courts in India
and the Privy Council that what the
alienee is required to establish is
| egal necessity for the transaction
and that it is not necessary for
himto showthat every bit of the
consi derati on whi ch he advanced was
actually applied for nmeeting famly
necessity. In this connection, we
may refer to two decisions of the
Privy Council. One is Sri Krishan
Das Vs. Nathu Ram In that case the
consideration for the alienation
was Rs. 35,000/-. The alienee was
able to prove that there was | ega

necessity only to the extent of Rs.
3,000/- and not for the balance.
The High Court held that the
alienation could be set aside upon
the plaintiff’s paying Rs. 3,000/-
to the alienee. But the Privy
Council reversed the decision of
the H gh Court observing that the
Hi gh Court had conpl etely
m sappr ehended the principle of |aw
applicable to a case of this kind.

VWhat the alienee has to establish
is the necessity for the
transaction. If he establishes that
then he cannot be expected to
establish how the consideration
furni shed by himwas applied by the
alienor. The reason for this, as
has been stated by the Privy
Council in some other cases, is
that the alienee can rarely have
the neans of control l'ing and
directing the actual application of
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the noney paid or advanced by him
unl ess he enters into t he
managenment hinself. This decision
was followed by the Privy Counci
in Niamat Rai vs. Din Dayal where
at p. 602 and 603 it has observed:
"It appears fromthe judgnment of
the learned Judges of the High
Court that if they had been
satisfied that the whole of the Rs.
38,400 Paid out of t he sal e
proceeds was paid in discharge of
debt s i ncurred bef ore t he
negotiation of sale, they would
have been of opinion that the sale
ought to have been -upheld. Wth
this concl usion their Lordships
agree, but they are of opinion that
undue i nportance was attached by
the |l earned ~Judges to the question
whet her some of the ~paynents made
in discharge of debts incurred in
t he i nterval bet ween t he
negotiation of ~ the sale and the
execution of the sale deed. Even if
there had been no joint famly
busi ness, proof that the property
had been sold for Rs. 43,500 to
satisfy pre-existing debtsto the
amount of Rs. 38,000 would have
been enough to support the sale
wi t hout showi ng how t he bal ance had
been applied, as held by their
Lordships in the recent case of
Kri shan Das vs. Nathu Ram"
Both these decisions state the
correct legal position, M. Sinha's
ar gunent nust, t her ef ore, be
rejected."
Again in Snt. Rani & Anr. vs. Ms. Shanti Bal a Dev Nath
& Ors. (1970 (3) SCC 722), it is observed as foll ows:

"The onus of provi ng | ega
necessity may be discharged by the
al i enee by pr oof of act ua

necessity or by proof that he nade
proper and bona fide enquiries
about t he exi stence of t he
necessity and that he did that was
reasonable to satisfy hinself as to
the existence of necessity".

The Court further observed
regardi ng | egal necessity as
follows :

"Recitals in a deed of |lega
necessity do not by thensel ves
prove | egal necessity. The recitals
are, however , admi ssi bl e
i nevi dence, their val ue varying
according to the circunstances in
which the transaction was entered
into. The recitals may be used to
corroborate other evidence of the
exi stence of |egal necessity. The
weight to be attached to the
recitals varies according to the
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circunst ances. Were the evidence

which could be brought before the

Court and is wthin the specia

know edge of the person who seeks

to set aside the sale is withheld,

such evidence being normally not

available to the alienee; t he

recitals go to his aid with greater

force and t he Court nmay be

justified in appropriate cases in

rai sing an inference against the

party seeking to set aside the sale

on the ground of absence of |ega

necessity wholly or partially, when

he withhol ds evidence in hi s

possessi on.

In view of the findings which, we have already
extracted  regardi ng adequacy of sal e consi derati on
substantial portion having gone into the discharge of
ant ecedent debts and enquiries nmade by the purchaser
regardi ng-legal necessity coupled wth the, fact that the
alienation was challenged after 12 years fromthe date of
alienation, we find no difficulty in comng to the
conclusion that the High Court went wong in upsetting the
judgrments of the Trial Court as well as the First Appellate
Court. Even though the judgnents of the Privy Council and of
this Court were brought to the notice of “H gh Court, it
unfortunately, failed to give due consideration to the ratio
laid down in those cases. The High Court sinply observed as
fol | ows:

"I't may not be possible to |ay down

any strait-jacketted rule as to

what proportion of the

consi deration should be shown to

have been antecedent debt in order

to sustain an alienation by a H ndu

father."

We al so do not agree with the contention of the |earned
Sr. Counsel for the respondents that the H gh Court was
justified in remanding the matter on the question of |ega
necessity. The purchasers have done their best to prove the
| egal necessity and substanti al portion of the -sale
consideration went into the discharge of the antecedent
debts. The First Appellate Court has given a clear finding
on this. Having regard to the long |apse of time when the
suit was instituted, challenging the alienation, ~ nothing
nore could be expected fromthe purchasers to prove the
| egal necessity and the application of sale consideration

In the view we have taken on the facts of this case, it
is not necessary in this case for wus to consider the
correctness of the view expressed by the H gh Court that the
amount reserved for the di schar ge/ paynment  of future
instal ments of ’'kuri’ subscription would not amunt to
ant ecedent debt to bind the m nor

In the circunstances, we allow the appeal, set aside
the judgenment and decree of the Hi gh Court and restore the
j udgrment and decree of the First Appellate Court, disnissing
the suit. However, there will be no order as to costs.




