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ACT:

Madhya Pradesh Excise Act, 1915, sections 13, 14 and
62(2)(h) read with Rule XXIl1 of the Madhya Pradesh Excise
Rules and Rules Ill to V of Distillery Wrehouse Rules,
Scope of--Disposal of licences of ‘manufacture or sale of
i ntoxicants--Whether it was obligatory on the part of the
conpetent authority to adopt the "tender nethod* failing
which the "auction", failing which again by fixed Iicence
fee method and so on as prescribed in Rule XX

Li cences--Grant of D-2 |licences as per the policy deci-
sion of the Government of Madhya Pradesh--Wether the |i-
cence granted create a nonopoly in favour of the |icencees.

Policy decision of the State to privitise the |iquor
distilleries after careful consideration of all ~the facts
emanating fromthe application of the Madhya Pradesh Dis-
tilleries Association--Wether the High Court could bifur-
cate it into tw and strike down one part of the policy as
bad.

I ndustries (Devel opnent and Regulation) Act, 1951
Section 11 Wether non-obtaining a licence fromthe  Centra
CGovernment disentitled the setting up distilleries--Such a
plea not taken in the H gh Court--Suprene Court will not
consider a new plea in an appeal under Article 136 of the
Constitution.

Constitution of India, 1950, Article 14--Applicability
of --Whether will apply to grant of liquor |icences.

Laches in filing wit petition after the inplenentation
of the policy decision dated 30.12.84--Seven licences acted
upon and spent at least 1 to 5 crores and altered their
position--Wether a wit could be granted.

Practice and Procedure--Judgnent witing-Cbjectionable
remar ks shoul d be avoi ded--I1f any, be expunged.
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HEADNOTE:

Madhya Pradesh Excise Act, 1915 regul ates the nanufac-
ture, sale and possession of intoxicating liquor in the
State of Madhya Pradesh.

2

Section 14 deals with the establishment or licensing of
distilleries and warehouses. The State Governnent has, in
exerci se of the power conferre under section 62, nmade sever-
al sets of Rules. Rule Il of the Rules of General Applica-

tion made inter alia under sub-section 2(h) of section 62
lays down "five years"” as the maximum period for which

whol esale |icences for the manufacture supply and sale of
liquor could be granted Rule XXI| provides for the manner in
which licences for the nanufacture or sale of intoxicants

shal | be di sposed

There were at all material tines in the State of Madhya
Pradesh™ nine distilleries for the manufacture of spirit
which 'were established |ong hack by the State Governnent
under a  licence issued by the Excise Comm ssioner. These
nine distilleries were located at ~Gnalior, Ujain, Dhar
Badwaha, Chhatisgarh, Bhopal, Seoni, Nowgaon (owned by
private individuals always) and Ratlure (owned by the Gov-
ernment). So far as the first seven distilleries are con-
cerned, the land 'and buildings in which they were housed
bel onged to the State Governnment and originally the plant
and machinery al so belonged to the State Governnent but in
course of tinme successive holders of the D2 licences in
respect of these distilleries replaced the plant and machin-
ery. The practice followed by the Excise Department in
regard to the working of these distilleries was to invite

tenders for the whol esale supply of country |Iliquor from
these distilleries and the tenderers were requested to quote
their rates for the whol esal e supply of ‘country [liquor to

the State Governnment. Normally the |owest tenders were
accepted but at times the State Government used to accept
even higher tenders taking various relevant factors into
account. The State of Madhya Pradesh was divided in severa
areas and a particular area was attached to each distillery
for the whol esal e supply of country liquor in-that area. The
person whose tender was accepted for any particular distill-
ery was given a D2 licence for working the distillery and
also a D1 licence for whol esal e supply of country ~1iquor
manufactured in that distillery to retail vendors in the
area attached to the distillery. These licences in Forns D1
and D2 were ordinarily issued for a period of five years.
Respondent Nos. 5 to 11 in the wit petition of Nandia
Jai swal were the holders of D01 and D-2 |licences in respect
of these distilleries for the period ending 3l1lst March,
1986. There were two districts, however, which were not
attached to any distillery, namely, Jabal pur and Betul and
so far as these two districts were concerned, a licence in
Form D-1(s) to make whol esal e supply of country liquor to
retail vendors in these two districts was being given -and
for the period ending 31st March, 1986 it was issued in
favour of Sagar Aggarwal. The country liquor required by
Sagar Agarwal for supply to retail vendors in Jabal pur and
Betul Dis-
3

tricts was being obtained by himfromthe Ratlam Al coho
Plant at the rate of Rs.1.80 per proof litre but, the supply

of country liquor fromRatlam Alcohol Plant was wholly
i nadequate and Sagar Agarwal was constrained to purchase
country liquor from other sources at higher price in order

to fulfil his conmitment under D-1 (s) licence.
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Since the land and buildings in which the distilleries
were housed belonged to the State Governnent the hol der of
D2 licence in respect of any particular distillery had to
pay rent for the land and buildings to the State Governnent
at a rate agreed upon fromtinme to time. So far as the plant
and machinery of the distillery was concerned, originally it
was installed by the State Governnent at its own cost but in
course of time it had to be replaced and such replacenent
was allowed to be made by the holder of the D-2 licence for

the time being. It was however a condition of D2 |Iicence
that on the expiry of the period of licence, if fresh D2
licence was not issued in favour of the existing |icence

hol der, he would be bound to transfer the plant and nmachin-
ery in favour of the new licence holder at a price to be
determned by a Valuation Committee. Therefore, during the
period of D2 licence, the plant and machi nery bel onged to
the licence holder for the time being. The |Iicence holder
was bound to manufacture country liquor in the distillery
for which he was given D2 licence and on the strength of
D-2 licence supply country liquor so manufactured to retai
vendors in the area attached to the distillery at the rate
guoted in the tender and accepted by the State Governnent.
The bottling and sealing charges were also fixed by the
State Government fromtinme to time and they were payable to
the licence holder by the retail vendors.

The total capacity of all the nine distilleries were
only 203 | akhs proof litres but eventhis capacity of pro-
duction was not realised and the “actual production fel
short of this capacity. The result was short supply on nany
occasions leading to loss of licence fee as well as excise
duty by the State Government.

The State Governnent in order to nmeet the requirenent of
the consuming public had actually to purchase Iliquor from
other States as a higher price. Mreover, the consunption of
liquor was growing fromyear toyear and it was estinmated
that by the year 1991, the total ~consunption of  country
liquor would be likely to be in the nei ghbourhood of 482.36
| akhs of proof litres and by the turn of the century it was
expected to be in the neighbourhood of 1696.80 lakhs  proof
l[itres. The existing nine distilleries were -inadequate to
nmeet this growi ng demand for country liquor. Further nore
the buildings in which these distil-

4
leries were housed has beconme old and were in a state of
disrepair and it was not easy for the State Government to
maintain them in good condition wthout ‘incurring heavy
expenditure every year. The plant and machinery ~were also
old and antiquated and it was necessary to instal new and
nodern plant and nmachinery having increased capacity to
manufacture country liquor. Moreover, of seens that  though
the time of construction, these distilleries were away from
the city or town, what had happened was that with the growh
of popul ati on and haphazard and unpl anned urban devel oprent,
these distilleries had now come to be in the heart of the
city or own and they created health hazards and pollution
probl ens. There was a demand fromall sections of the public
l[iving in surrounding area to nove the distilleries anay in
order to avoid water and environmental pollution. It was in
these circunstances, when the mnd of the State Governnent
was already exercised in respect of these matters that an
application was nmade by MP. Distillers’ Association in July
1983 for transferring these distilleries to private owner-
ship. The menbers of the MP. Distillers’ Association who
were old distillers holding D-2 Iicence in respect of these
distilleries offered to invest their own funds in the con-
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struction of new buildings and installation of latest plant
and machinery with capacity to produce nore country |iquor
in conformty with the standards |aid down by MP. Eradica-
tion of Pollution Board for Renpval of Polluted water by
constructing |agoons, etc., provided they were assured D1
licence for the area attached to their respective distiller-
i es.

This application of MP. Distilleries Association was
exam ned by the State Governnent at different |evels, cabi-
net sub-conmittees, special comittee headed by Shri Vijaya-
vargi, spot inspections. The Cabinet, sub committee invited
representatives of the MP. Distilleries Association, heard
them before taking filial decisionin the mtter. Finance
departnment’ S obj ections and suggesti ons were taken note of.
At the cabinet neeting held an 30th Decenber 1984, the
policy decision was taken to privitise liquor distilleries.

Pursuant to the policy decision dated 30th Decenber,
1984 a Letter of Intent dated 1st February 1985 was i ssued
by the State Governnment in favour of each of respondent Nos.
5 to 11 for grant of D-2 licence for the construction of a
distillery at-a new site for the purpose of manufacturing
country liquor with effect from 1st April 1986 in lieu of
the existing distillery in respect of which such respondent
held D2 and D 1 licences for the period ending 31st March
1986. The Letter of Intent set out various conditions sub-
ject to which D2 licence was to be granted in favour of
each of respondent Nos. 5 to 11 in WP. No. 3718/ 85 before
5
the Hi gh Court. The licencee towhomthe Letter of Intent
was i ssued was required under cl. 2 of the Letter of Intent
to construct the distillery on the |and approved by the
State Governnment and the MP. Pollution Board. It was pro-
vided by cl. 12 of the Letter of Intent that the 'licensee
shall make proper arrangenents for treatnent of effluents
di scharge under a schene dul y approved by the M P. Pollution
Board and that any direction issued by the excise Conm ssion
in this regard shall be binding on the |icensee. Clause 14
of the Letter of Intent stipulated that the |licensee / shal
he bound to conplete construction of distillery and instal-
lation of plant and machinery as required by the Excise
Conmi ssi oner well before 1st April 1986.

The Letter of Intent was foll owed by a Deed of Agreenent
dat ed 2nd February 1985 executed by and between the Governor
of Madhya Pradesh acting through the Exci se Conmi ssi oner -and
each of respondent Nos. 5 to 11. The Deed of Agreement
recited that the Letter of Intent has been issued by the
State Government for grant of D-2 licence for construction
of distillery for manufacture of spirit with effect from 1st
April 1986. CI. 1 of the Deed of Agreenent provided that the
licensee shall he bound to take land on | ease for a period
of 30 years fromthe State Governnment, but this clause is
not material because ultimtely none of respondent Nos. 5 to
11 took land on | ease fromthe State Government and each of
them purchased his own |and, the site of course being ap-
proved by the State Governnent.

Pursuant to the Letter of Intent and the Deed of Agree-
nment each of respondent Nos. 5 to 11 selected with the
approval of the State Government the new site at which the
distillery should be located, purchased |land at such new
site, started constructing buildings for housing the dis-
tillery and placed orders for purchase of plant and nachin-
ery to be installed in the distillery.

This policy decision was chall enged by Nandial Jaiswal
by filing WP. No. 3718/85, by Sagar Agarwal by filing his
WP. No. 335/86 and by a firmcalled Ms Doongaji & Co.
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during the course of the argunents in the two wit peti-
tions. Al the three wit petitions were disposed of by a
conmon judgnent delivered by a Division Bench of the High
Court consisting of Acting Chief Justice J.S. Verma and
Justice B.M Lal. Both the |earned Judges, by separate
judgrments, substantially set aside the policy decision dated
30th Decenber, 1984. Since the decision of the H gh Court
for all practical purposes sent against the respondents,
they preferred Cvil Appeals No. 1622 to 1639 of 1986 before
the Supreme Court by special |eave. Ms Doongaji & Co. and
Nand La
6

Jaiswal also, tothe |[imted extent that they are not suc-
ceed, filed special |eave petitions Nos.6206 and 7440 of
1986.

Allowing CA Nos. 1622 to 1639/86 and dismissing the
speci al | eave petitions, the Court,

HELD: © I. | On a plain reading of Rule XXIl that a |Ii-
cence for manufacture or sale of country liquor nmay be
di sposed  of in any one of four different nodes, viz., ten-

der, auction fixed |licence fee or such other manner as the
State Government may by general or special order direct.
These four different nbdes are alternative to one another
and anyone of them may be resorted to for the purpose of
di sposing of a licence. It is not necessary that the node of
di sposal by tender nust first be resorted to and if that
cannot be acted upon, then only the nobde of disposal by
auction and falling that and not otherwi se, the third node
of disposal by fixed licence feeand only in the event of it
not being possible to adopt the first three nodes of dispos-
al, the last node nanely, "such other manner as the State
CGovernment may by general or special order direct" should be
adopted. This is plain and incontrovertible. [17B-D

1.2 On a plain grammtical construction of Rule XXII, it
is obvious that the Collector or an Oficer authorised by
him in that behalf can choose anyone of the four npdes set
out in that Rule. There is nothing in the |anguage of Rule
XXIl to justify the interpretation that an earlier node of
di sposal set out in the Rule excludes a |latter node or that
-reasons nust be specified where a latter node is adopted in
preference to an earlier one. The |anguage of Rule XXIl _in
fact mlitates against such construction. Itis inpossible
to subscribe to the proposition that it is only when an
earlier node is not possible to be adopted for reasons to be
specified, that a latter one can be followed. The Collector
or an Officer authorised by himcan adopt anyone of the four
nodes of disposal of licence set out in Rule XXl I, but, of
course, whichever node be adopted, the equality clause of
the Constitution should not be violated in its application
[17F- H]

1.3 1t is also clear fromRules Ill, IV and V that there
are two purposes for which a licence in FormD2 for con-
struction and working of a distillery may be granted. It may
be granted as an adjunct to the licence in Form D-1 under
Rule IV or it may be granted as an independent |icence under
Rule V irrespective whether the grantee holds a licence
under Rule V irrespective whether the grantee holds a |Ii-
cence in FormD1 or not. There are also two types of li-
cences for whol esal e

7
supply of country liquor to retail vendors, nanely, |icence
in FormD 1 and licence in FormD-1 (s). The licence in Form
D1 in clause 5 clearly contenpl ated that the hol der of such
licence must also have a licence in FormD-2. No one can
have a licence in FormD-2. He nust have a distillery in
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which he distils country spirit in order that he should be
able to nmake whol esal e supply of country liquor to retai

vendors. |If for any reason he is unable to obtain licence in
FormD-2 for working a distiller, no licence in Form D1 can
be given to himand if he has such licence, it would becomne

ineffective. It is for this reason that when a person is
granted a licence in FormD-1 by the Excise Conm ssi on under
Rule-111, he is also simultaneously granted a licence in
Form D-2 under Rule IV and the period of both the |icences

is co-termnus. But, though a person cannot be granted a
licence in FormD-1 unless he also obtains licence in Form
D-2 the converse does not hold true. Alicence in Form D2
can be granted to a person under Rule V even though he does
not hold a licence in FormD- 1. Were a person is granted a
licence in FormD-2 for working a distillery under Rule V,
wi t hout having a licence in FormD- 1 for whol esal e supply of
country liquor toretail vendors, he cannot make whol esale
supply ~of country Iliquor manufactured by him to retai
vendors but he can supply such country liquor to a person
hol di ng l'icence in Form D-1(s) or he can nmanufacture recti-
fied spirit, denatured spirit or foreign |iquor as contem
plated in condition 3 of the licence in FormD 2. It is not
necessary that a person alicence in Form D-2 nust also
si mul taneously have a.licence in Form D 1. [18A-F]

2. It is undoubtedly true that the recomendations of
the Cabi net Sub- Committee which were accepted by the Cabinet
in the policy decision dated 30th Decenber -~ 1984 provi ded
that in the beginning, D-2 licence shall be granted for a
period of 5 years and thereafter there shall be a provision
for its renewal and for this purpose, necessary anmendnent in
the MP. Excise Act, 1915 or the Rul es nade under - the Act
shall be made. But, in fact no such amendrment in the Act or
the Rules was nade by the State Governnent and when the
Letter of Intent was issued and the Deed of Agreement was
executed and even thereafter, the provisions of the Act
remai ned unanended and Rule Il of the Rules of  Genera
Application also continued to stand in its unanended form
It is obvious that without an anendnment of Rule II' of the
Rul es of General Application the nmaxi mum period - for  which
D2 licence could be granted to respondent Nos. 5-11 was
only 5 years and there could be no provision for ~ automatic
renewal thereafter fromyear to year. It is therefore clear
that whatever m ght have been the original intention. it was
not effectuated by carrying out necessary anendnent in the
provi -

8

sions of the Act or in Rule Il of the Rules of GCenera
Application and the ultimte decision of the State Govern-
nment was to grant D-2 licence for alimted period of 5
years. The provision of renewal every year was to  operate
within the span of 5 years itself and every year, the Ii-

cence would be renewable on paynment of I|icence fee of
Rs. 5,000 and due fulfilnent of the conditions of the licence
and the provisions of the Act and the Rules. It is not

possible to spell out fromclause that the licence was to be
granted for an initial period of 5 years and thereafter it
was liable to be renewed fromyear to year. The so called
concession made on behalf of the State Governnent and re-
spondent Nos. 5 to 11 was, therefore, really not a conces-
sion at all but it was a stand taken in recognition of the
correct position in regard to the grant of D-2 licence. The
High Court, was in the circunstances, right in holding the
grant of D2 licence to respondent Nos. 5-11 was for a
maxi mum period of 5 years and it did not operate to create
monopoly in their favour for an indefinite period of tine.
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[ 37A-H]

3.1 The High Court was not at all justified in splitting
the policy decision dated 30th Decenber 1984 into two parts
and in striking down the second part, while sustaining the
first. The policy decision dated 30th Decenber 1984 was a
single integrated decision arrived at by the State Govern-
nment taking a holistic view of all the aspects involved in
the decision and it is difficult to appreciate how the High
Court could sustaining one part of the policy and strike
down the other. Either the policy as a whole could be sus-
tained or as a whole, it could be declared to be invalid,
but certainly one part could not be sustained, whatever be
the ground and the other pronounced invalid. That would be
nmaking a new policy for the State Governnent which it was
not conpetent for the High Court to do. Once the H gh Court
came to the conclusion that on account of delay or laches in
the filing of thewit petitions or the creation of third
party rights in the neanwhile, the Court would not interfere
with one part of the policy decision, the court could not
interfere _with the second part of the policy decision as
wel | . The consequence of sustaining one part of the policy
decision and striking down the other would not only be to
create a new policy for the State Governnent but it would
al so cause considerabl e hardship and injustice to the |icen-
sees and also result in public mschief and inconvenience
detrimental to the interest of the State. Since the peti-
tioners were guilty of enornous delay-in filing the wit
petitions and in the intervening period, the rights of
respondents Nos. 5-11 were created in that they spent con-
si derabl e anpbunt of tine, energy and resources and incurred
huge expenditure in setting up the new distilleries, sus-
taining one part of the policy decisionwhile striking down
the other would anbunt to

9
creating a new policy for the State CGovernment and would
also entail considerable hardship and inconvenience to

respondent Nos. 5-11 and woul d al'so be detrinental / to the
interest of the State. [48H, 45F-46D]

4. The policy decision dated 30th Decenber 1984
can be given effect to without any new Rul es bei ng made by
the State CGovernnent. There is nothing in the policy deci-
sion dated 30th Decenber 1984 which is <contrary to tine
Rules made wunder the Act. It is true that D2 licence in
its existing formdoes not contenplate construction of a
distillery and that the Rules do not seemto have prescribed
the formfor a licence for constructing a distillery. But,
nmerely because the formof a licence for constructing a
distillery is not prescribed by the Rules, it does not . nean
that such licence cannot be granted by the Excise Authoriti
es. If the formof a licence is prescribed, then, of course,
such formhas to be followed, but if no formis prescribed,
the only consequence is that the licence to be granted by
the Excise Authorities need not conformto any particu-
lar form Section 14 (c) of the Act clearly provides that
the Excise Comm ssioner may |icense the construction —and
working of a distillery and there was, therefore nothing
contrary to the Act or the Rules in the Excise Conm ssioner
i ssui ng Letter of Intent in favour of each of res
pondent Nos. 5-11 granting |licence for construction of a new
distillery. Rule XXII pernmts any one of four nodes of
di sposal of licence to be adopted by the Excise Authorities
and it does not prescribe that the fourth node denoted by
the words "such other manner as the State Governnent nay by
general or special order direct” can be resorted to
only if the first three nmodes fail. Here in the present
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case, the policy decision dated 30th Decenber 1984 provided
that respondent Nos. 5-11 who were the existing contractors,
shoul d be granted licence to construct new distilleries and
D1 and D-2 licences should be given to them for a period
of five years. for manufacturing liquor in such new disti
leries and maki ng whol esale supply of it to retail vendors
in the areas attached to those distilleries. This manner of
di sposal of licences was clearly covered by the fourth node
of disposal set out in Rule XXII. [50B-F]

State of Orissa & Ors. v. Harinarayan Jaiswal & Os.,
[1972] 3 SCR 784; L.G Chaudhari v. Secretary, L.S.G Deptt.
CGovt. of Bihar & Ors., ALR 1980 SC 383, referred to.

5. Suprene Court cannot permt any new plea as in this
case, that non-obtaining a licence under the |Industries
(Devel opment and Regulation) Act, disentitles setting up
distilleries. The foundation for this contention should have
been laid in thewit petitions and the necessary facts
shoul d - have been pleaded in support of it. No such plea
havi ng
10
been raised -and no such facts having been pleades in the
wit petitions, the court cannot allow this contention to he
rai sed. Moreover, it is clear froms. 11 read wth the
definitions of "factory® and "industrial undertaking" con-
tained in sub-sections (c) and (d) of s.3 . of this Act that
licence from the Central Governnent for 'setting up hew
distilleries would be necessary only if 50 or nore workers
were petitions. There is nothing to show that 30 or nore
workers were going to he enployed in the new distilleries.
In fact old distilleries werealso working wthout any
licence fromthe Central Governnent, presumably because |ess
than 50 workers were enployed in such distilleries. [52E-G

6. It is well settled that the power of the Hi gh Court
to issue an appropriate wit under Art. 226 of the Constitu-
tion is discretionary and the H gh Court in the exercise of
its discretion does not ordinarily assist the tardy and the
i ndolent or the acquiescent and the lethargic. If there is
inordinate delay on the part of the petitioner infiling a
wit petition and such delay is not satisfactory  explained,
the H gh Court may decline to intervene and grant relief in
the exercise of its wit jurisdiction. The evolution of this
rule of laches or delay is prem sed upon a nunber of fac-
tors. The Hi gh Court does not ordinarily pernit a belated
resort to the extra ordinary renedy under the wit jurisdic-
tion became it is likely to cause confusion ~and public
i nconvenience and brings in its train new ‘injustices. The
lights of third parties my intervene and if the wit juris-
diction is exercised on a wit petition filed after unrea-
sonabl e delay, it may have the effect of inflicting not only
hardship and inconvenience but also injustice on /'third
parties. Wen the wit jurisdiction of the Hgh “Court is
i nvoked, unexplained delay coupled with the creation of
third party rights in the nmeanwhile is an inportant factor
whi ch al ways weighs with the H gh Court in deciding whether
or not to exercise such jurisdiction. However, this rule  of
| aches or delay is not arigid rule which can be cast in a
straight jacket formula, for there may he cases where de-
spite delay and creation of third party rights the High
Court may still in the exercise of its discretion interfere
and grant relief to the petitioner. But such cases where the
demand of justice is so conpelling that the H gh Court would
he inclined to interfere inspire of delay or creation of
third party rights would by their very nature he few and far
between. Utimately, it would he a matter within the discre-
tion of the Court. Ex-hypothese every discretion nust he
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exercised fairly and justly so as to pronpte justice and not
to defeat it. [41H 42C, F-Q

Here, the petitioners were guilty of enornous delay in
filing the wit petitions inasmuch as during the intervening
period the rights of third parties had intervened and re-
spondent Nos. 5-11 acting on the
11
basis of the policy decision dated 30th Decenber, 1984, had
incurred to expenditure towards setting up the distilleries.
If the policy decision dated 30th Decenmber 1984 were now be
set aside at the instance of the petitioners it would work
i nmense hardship on the seven |licensees and cause grave
injustice to them since enornous anount of tinme, noney and
energy spent by themin setting up the distilleries would be
totally wasted. [41F-G 45B]

Ramanna Daygram Shetty v. International Airport Authori-
ty of India & Os., [1979] 3 SCR 1014; Ashok Kumar M shra &
Anr. v. Collector Raipur & Os., [1980] 1 SCR 491, referred
to.

7. There is no fundanental right in a citizen to carry
on trade or business in liquor. The State under its regula-
tory power has the power to prohibit absolutely every form
of activity in relation to intoxicants-its nmanufacture,
storage, export, inport, sale and possession. No one can
claim as against the State the right to carry on trade or
business in liquor and the State cannot be conpelled to part
with its exclusive right or privilege of manufacturing and
selling liquor. But when the State decided to grant such
right or privilege to others the State cannot  escape the
rigour of Art. 14. It cannot set arbitrarily or at its sweet
will. It nmust conply with the equality clause while granting
the exclusive right or privilege of manufacturing or selling
liquor. It is, therefore, not possible to uphold the conten-
tion of the State Government and respondent Nos. 5-11 that
Art. 14 can have not application’in a case where the licence
to manufacture or sell liquor is being granted by the State
Government. The State cannot ride roughshod over /the re-
qui rement of that Article. [53G 54B]

7.2 But while considering the applicability of Art. 14
in such a case, the court nust bear in mnd, that  having
regard to the nature of the trade-or  business the court
woul d be slowto interfere with the policy laid down by the
State Governnment for grant of |icences for manufacture and
sale of liquor. The Court would in view of the inherently
perni ci ous nature of the cormodity all ow a large neasure of
latitude to the State Governnment in deternmining its policy
of regul ating manufacture and trade in liquor. Moreover, the
grant of licences for manufacture and sale of |iquor would
essentially be a matter of economic policy where the court
would hesitate to intervene and strike down that the /'State
Government has done, unless it appears to be plaintly arbi-
trary, irrational or mala fide. In conplex econonic nmatters
every decision is necessarily enpiric and it is based on

experimentation or what one may call "trial and error meth-
od" and therefore, .its validity
12

cannot be vested on any rigid a "priori" considerations or
on the application of any straight jacket formula. The Court
must while adjudging the constitutional wvalidity of an
executive decision relating to economic matters grant a
certain neasure of freedomor "play in the joints" to the
executive. [54C 55C

7.3 It is clear fromcl.2 of the policy decision that
the State Covernment envisaged the possibility of other
liquor contractors making simlar applications for |icences




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 10 of 52

to construct new distilleries and to nanufacture and supply
Iiquor fromsuch new distilleries and hence provided that if
any such applications are nade, they should be disposed of
by the Excise Departnent on nerits on the basis of the
principles "recommended by the sub-comittee"”, that is on
the basis of the sanme principles on which the licences were
decided to be granted to the existing contractors. |f any
liquor contractor nakes an application for a Ilicence to
construct a newdistillery on the same terns on which |i-
cences are granted to the existing contractor his applica-
tion would have to be considered on nmerits by the Excise
Aut horities and the Excise Authorities may, if they find the

proposal suitable, grant to such liquor contractor |icence
to construct a new distillery along with D-2 |icence on the
sane basis. The Excise Authorities may, in such event,

either (i) direct such liquor contractor to manufacture
ractified spirit, denatured spirit or foreign liquor in the
new di stillery for the remaining period of the D 1 and D2
Iicences of the existing contractors and thereafter consider
hi m al ong with other Iiquor contractors for grant of D1 and
D-2 licences in respect of 'the new distillery or (ii) reduce
and/or alter the area of supply of any of the existing
contractors and grant ‘D- 1 license to such |liquor contractor
in respect of the carved out area. If the Cabinet decision
dated 30th Decenber 1984 while granting licences to the
existing contractors leave it open to other |iquor contracts
to.cone in and apply for simlar licences, it cannot be said
that Art. 14 is violated. [56C G

7.4 \Wen the State Government is granting |icence for
putting up a new industry, it is not at all necessary that
it should advertise and invite offers for putting up such
i ndustry. The State Governnent is entitled to negotiate with
those who have cone up with an offer to set up such ' indus-
try. [60C

Har Shankar & O's. etc. v. Deputy Excise & Taxation
Conmi ssioner & Os., [1975] 3 SCR254; RK Garg etc. v.
Union of India & Os. etc. [1982] (1 SCR 1947, referred to.

Kasturi Lal Lakshm Reddv v. State of J & K, [1980] 3
SCR 1338, foll owed.

13

Metropolis Theatre Conpany v. State of Chicago, 57
Lawyers Edition 730, quoted wi th approval.

8. Judges should not use strong and carping |anguage
while criticising the conduct of parties or their wtnesses.
They nmust act with sobriety, noderation and restraint.  They
must have the humility to recognise that they are not infal-
lible and any harsh and di sparagi ng strictures ~passed by
them against any party may be m staken and unjustified and
if so, they may do consi derabl e harm and m schi ef and result
in injustice. Here, in the present case, the observations
nmade and strictures passed by BBM Lal J. were totally
unjustified and unwarranted and they ought not to have been
made. [66G H

In the instant case, the words used in paras 1,9, 17 to
19 and 34 of Lal J.’s judgnent are undoubtedly strong -and
hi ghly disparaging remarks attributing nmala fides, corrup-
tion and underheard dealing of the State Governnment which
are not justified by the record. [62B]

JUDGVMVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1622-
39 of 1986

From the Judgment and Order dated 28.3.86 of the High
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Court of MR at Jabalpur in Msc. Petition Nos. 3718/85, 335
& 785 of 1986.

K. Parasaran, Attorney Ceneral, A M Mthur and S L.
Saxena, Adv. Genl/Dy. Adv. Gent. of the State of MP., GL.
Sanghi, F.S. Nariman, N.A. Mdi, V.M Tarkunde, A B. Divan,
Dr. L.MSinghvi, Soli J. Sorabji, L.N Sinha, S.N Kacker

Narayan N ttar, G S. Narayan, Pranod Swarup, D.P. Sri-
vastava, V. Ravindra Srivastava, S.L. Athley, RF. Nanman,
A. Subba Rao, V.K. Minshi, |.B. Dadachanji, D.N. Msra, Shri

Narain, S. Salve, L.S. Diwani, Ms. A K Verma, K K- Sinha,
A. Mshra, A Sapre, RS. Singh and S.K. Singh for the
appearing parties.
C.L. Sahu and Bharat Brewis for the Intervenor
The judgrment of the Court was delivered by
BHAGMTI, C J: These appeals by special |eave are
di rected agai nst a judgnent of the Madhya Pradesh Hi gh Court
in what has cone to be known as, MP. Liquor case, brought
before ~the H gh Court by way of three wit petitions under
article 226 of the Constitution. Wit Petition No.3718 of
1985 was filed by one Nandial Jai swal
14

on 28the Novenber 1985 while wit petition No.335 of 1986-
was filed by one Sagar Agarwal on 24th-January 1986. Both
these wit petitions were directed against the policy deci-
sion of the State of Madhya Pradesh contai ned in the Cabinet
deci si on dated 30th Decenber, 1984. The third wit petition
viz., wit petition No. 785 of 1986 was also filed challeng-
ing the sanme policy decision of the State of Madhya Pradesh
by a firmcalled Ms Doongaji & Co. but it was filed rmuch
[ater at a tine when argunments were actually going on in
court inthe first two wit petitions. The respondents in
the first tw wit petitions were not aware at that tine
that it was a wit petition which was filed by Ms ' Doongaji
& Co. They thought that it was merely an-intervention appli-
cation since no notice was served upon themand they had
al so no opportunity of filing an affidavit in reply to that
wit petition. Al these three wit petitions were /disposed
of by a common judgrment delivered by a Division Bench of the
H gh Court consisting of Acting Chief Justice J.S. Vernma and
Justice B.M Lal. Both the |earned Judges, by separate
judgrments, substantially set aside the policy decision dated
30th Decenber, 1984. Since the decision of the H gh Court
for all ©practical purposes went against the respondents,
they preferred Cvil Appeals Nos. 1622 to 1639 of 1986
before this Court by special |eave. Ms Doongaji & Co. and
Nand Lal Jaiswal also, to the limted extent that they did
not succeed, filed special |eave petitions Nos. 6206 and
7440 of 1986. That is how the present appeals and specia
| eave petitions have conme up before us. The facts giving
rise to these appeals and special |eave petitions are  mate-
rial and need to be stated in sone detail

But, before we advert to the facts, it is necessary to
set out the relevant provisions of Madhya Pradesh ' Excise
Act, 1915 which is the statute regul ati ng manufacture,  sale
and possession of intoxicating’ liquor in the State  of
Madhya Pradesh. Oiginally, this Act was enacted for the
former Province of C.P. and Berar but subsequently, after
the coning into force of the Constitution, it was extended
to the State of Madhya Pradesh by M P. Extension of Laws
Act, 1958 and it was rechristened as MP. Excise Act 1915.

Section 2(13) of the Act defines 'liquor’ to nean 'intoxi-
cating liquor’ and to include "spirits or wine, taft, beer
all liquid consisting of or containing alcohol, and any

substance which the State Governnent may, by notification
declare to be liquor for the purpose" of the Act. The term
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"manufacture” is defined in Section 2(14) to include "every
process, whether natural or artificial, by which any intoxi-
cant is produced or prepared and also redistillation and
every process for the rectification, flavouring, blending or
coloring of liquor". There is also the definition of '’ spi-
rit’ in section
15
2(17) which provides that "spirit" neans any |iquor contain-
i ng al cohol obtained by distillation whether it is denatured
or not. Chapter IV of the Act is headed ' Manufacture, Pos-
session and Sale’ and that is the chapter with which we the
concerned in the present appeals. Section 13 provides, inter
alia, that no distillery or brewery shall be constructed or
wor ked and no person shall use, keep or have in his posses-
sion any nmaterial, still utensil, inplement or apparatus
what soever for the purpose of manufacturing any intoxicant
other than taft, except- under the authority and subject to
the terms and conditions of a licence granted in that be-
half. It is-also obligatory under this section to have a
licence for manufacture of intoxicant and for bottling
i quor for sale and no intoxicant can be manufactured and no
i quor can be bottled for sale without such lIicence. Section
14 is a material section and it may, therefore, be repro-
duced in extenso:
14. Establishnent or licensing of distilleries
and warehouses
(a) establish a distillery in which spirit nmay
be manufactured under alicence granted under
section. 13 on such conditions as the State
CGover nent._rmay i-nmpose,;
(b) discontinue-any such distillery;
(c) licence, on such conditions as the State
CGovernment nay inpose, the -construction and
working of a distillery or brewery;
(d) establish or licence a warehouse, wherein
any intoxicant —may be deposited and kept
wi t hout paynent of ‘duty, but subject to pay-
nment of such fees as the State Governnment may
direct; and
(e) discontinue any such warehouse
W may then refer to section 17 which provides
inter alia that no intoxicant shall be -sold
except under the authority and subject to the
terns and conditions of a licence granted in
that behalf. The State Governnment  obviously
has the nonopoly in regard to manufacture,
possession and sale of liquor as held in
several decisions of this Court. | Section 18
recogni ses the power of the State  Governnent
to "lease to any person, on such conditions
and for such period as it may think - fit the
right--(a) of manufacturing or of supplying by
whol esal e, or of both, or (b) of selling by

whol esal e or by retail, or (c) of manufactur-
ing or of supplying by whol esale, or of both,
and selling by retail, any

16

liquor or intoxicating drug within any speci-
fied area.” There are no other sections in the
Act material for our purpose until we come to
section 62 which confers on the State Govern-
nent the power to nake Rules for the purpose
of carrying out the provisions of the Act.
Subsection 2(h) of section 62 provides that
the State Governnent nmay make Rules prescrib-
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ing the authority by, the formin which, and
the terns and conditions on and subject to

which, any licence, pernit or pass shall be
granted and by such rules, amobng other mat-
ters, fix the period for which any |Ilicence,

permt or pass shall continue in force.

The State Governnent has, in exercise of
the power conferred under section 62, nade
several sets of Rules. Rule Il of the Rules of
General Application made inter aria under
sub-section 2(h) of section 62, |lays down the
period of |licence and clause (2) of this Rule
provi des: "Wol esale |icences for the manufac-
ture, supply and sale of |iquor nay be granted
for any nunmber of years not exceeding five, as
the State Governnent nay in each case decide."
Rul e~ XXI'|~al so framed under sub-section 2(h)
of “section 62 provides for the manner in which
licences shall be granted and it reads as
fol1 ows:

“XXI'l. Disposal of licences-- (1) Licence for
the nmanufacture or sale of intoxicants shal
be disposed of by tender, auction, fixed
licence fee or in such other manner as the
State Governnment may, by general or specia
order, /direct.

Except where otherwi-se prescribed,
licence shall be granted by the Collector or
by an Oficer authorised by himin that be-

hal f."
Rules 11l to V of the Distillery and Warehouse  Rules also
nmade inter alia under sub-section 2(h) of section 62 dea
with the subject of grant of licence and provide,  in the
following terms, for different kinds of licences which nmay
be issued, viz., licences in Forns D-1, D-1(s) and D 2:

"I'll. Subject to the sanction of the State
Government, the Exci'se Conm ssioner may grant
alicence in FormD 1 and Form D 1(s) for the
whol esal e supply of country spirit to ‘retai
vendors.

V. The Collector may issue, on paynment of a
fee of Rs. 1000 a licence inFormD-2 for the
construction and working of a distillery to

any person to whom a whol esal e supply |icence
has been issued.
17

V. Subject to sanction of the State CGovernnent
the Excise Conm ssioner nmay issue a licence in
Form D-2 for the construction and working of a
distillery on paynent of a fee of Rs. 1000."

It is <clear on a plain reading of Rule XX I that a
licence for manufacture or sale of country liquor 'may be
di sposed of in any one of four different nodes, viz., ten-

der, auction, fixed licence fee or such other nmanner as the
State Governnent may by general or special order direct.
These four different nodes are alternative to one another
and any one of themmay be resorted to for the purpose of
di sposing of a licence. It is not necessary that the node of
di sposal by tender must first be resorted to and if that
cannot be acted upon, then only the node of disposal by
auction and failing that and not otherwise, the third node
of disposal by fixed licence fee and only in the event of it
not being possible to adopt the first three nodes of dispos-
al, the last node, nanely, ’'such other manner as the State
CGovernment nmay by general or special order direct’. This
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woul d seemto be plain and incontrovertible but M. Justice
B.M Lal has rather curiously in his judgnent held that
these four nodes of disposal are inter-related and "failing
in one of the clauses, the next is to be acted upon and for
applying the fourth clause, it is incunbent for the State to
speci fy the manner by general or special order and this also
i ncl udes "specifying how and why the other three clauses are
not possible to be acted upon which conpels to take resort
to the fourth clause". This view taken by M. Justice B. M
Lal in regard to the interpretation of Rule XXl I is obvious-
Iy unsustainable. It is indeed surprising how such a view
could possibly be taken. On a plain grammatical construction
of Rule XXI'l it is obvious that the Collector or an O ficer
authorised by himin that behalf can choose any one of the
four mobdes set out in‘that Rule. There is nothing in the
| anguage of Rule XXII-to justify the interpretation that an
earlier node of disposal set out in the Rule excludes a
| atter node or that reasons nust be specified where a |atter
node is adopted in preference to an earlier one. The |I|an-
guage of Rule XXI1 in fact mlitates agai nst such construc-
tion. It is inpossible to subscribe to the proposition that
it is only when an earlier node is not possible to be adopt-
ed for reasons to be specified, that a |latter one can be
foll owed. The Collector or an Oficer authorised by him can
adopt any one of the four nodes of disposal of licence set
out in Rule XXI'l, but, of course, whichever node be adopted,
the equality clause of the Constitution should not be vio-
lated in its application.
18

It is also clear fromRules I'll, 1V and V which we have
set out above, that there are two purposes for  which a
licence in FormD-2 for construction and working of a dis-
tillery may be granted. It may be granted as an adjunct to
the licence in FormD 1 under Rule IV or it nay be | granted
as an i ndependent |icence under Rule Virrespective  whether
the grantee holds a licence in FormD 1 or not. There are
also two types of licences for whol esal e supply of / country
liquor to retail vendors, nanely, licence in Form D1 and
licence in FormD-1(s). The licence in FormD-1 in clause 5
clearly contenplates that the holder of such-licence nust
also have a licence in FormD-2. No one can have-a licence
in FormD-1 unless he has simultaneously a licence in Form
D-2. He nmust have a distillery in which he distils country
spirit in order that he should be able to nmake wholesale
supply of country liquor to retail vendors. If for any
reason he is unable to obtain licence in FormD 2 for work-
ing a distillery, no licence in FormD-1 can be given to him

and if he has such licence, it would becone ineffective. It
is for this reason that when a person is granted a licence
in FormD 1 by the Exci se Comm ssioner under Rule Il1, he is

al so sinultaneously granted a licence in Form D2 under Rule
I'V and the period of both the licences is co-termnus. But,
though a person cannot be granted a licence in Form D1
unless he also obtains licence in FormD-2, the converse
does not hold true. Alicence in FormD-2 can be granted to
a person under Rule V even though he does not hold a licence
in FormD 1. Were a person is granted a licence in FormD 2
for working a distillery under Rule V, wthout having a
licence in FormD-1 for whol esal e supply of country |iquor
to retail vendors, he cannot nake whol esal e supply of coun-
try Jliquor manufactured by himto retail vendon but he can
supply such country liquor to a person holding licence in
Form D-1(s) or he can nmanufacture ractified spirit, dena-
tured spirit or foreign liquor as contenplated in condition
3 of thelicence in FormD-2. It is not necessary that a
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person holding a licence in FormD-2 nust al so sinultaneous-
Iy have a licence in FormD 1.

It is in the context of these provisions of the Act and
the Rules that we nust consider the facts of this case.
There were at all material times in the State of Madhya
Pradesh nine distilleries for the manufacture of spirit,
which were established |Iong back by the State Governnent
under a licence issued by the Exci se Conmi ssioner. The nanes
and other particulars of these distilleries are set out in
the follow ng table:-

19

Nane of Pr oducti on Pr oducti on

Distillery capacity in 81-82 82-83

proof litres

1. Gnalior 15 | acs - - 9 | acs
2. Yjain 13| acs 10 | acs 10 | acs
3. Dhar 15 | acs 9 | acs 12 | acs
4. Badwaha 20 1 acs 12 | acs 14 | acs
5. Chhatisgarh 30 |l acs 29 |l acs 25 |l acs
6. Bhopal 12 | acs 9 |lacs 11 | acs
7. Seoni 20 |l acs 18 lacs 19 | acs
8. Nowgaon (owned 8 |acs 3 lacs 4 | acs

by private

i ndi vi dual )
Tot al : 1331 acs 90 | acs 104 | acs
9. Ratlam Al cohol @ 70 | acs 39 |l acs 67 | acs
Pl ant (owned by

Govt .
Tot al : 203 | acs 129 | acs 17 1 | acs

We are concerned in these appeals with only the first seven
distilleries since the Nowgaon Distillery has -always been
owned and worked by a private firmand the Ratlam Al coho

Plant is owned by the State Governnent and is managed by the
M P. State Industries Corporation-and the inmpugned policy
deci sion dated 30th Decenber, 1984 does not concern 'these
last two distilleries. So far as the first seven distiller-
ies are concerned, and hereafter ‘whenever we refer to dis-
tilleries we shall be referring only to these seven distill-
eries, the land and-buildings inwhich they were ‘housed
bel onged to the State CGovernment and originally the plant
and machinery also belonged to the State CGovernnent but in
course of tinme successive holders of the D2 licences in
respect of these distilleries replaced the plant and machin-
ery. The practice followed by the Excise Departnent in
regard to the working of these distilleries was~ to .invite

tenders for the whol esale supply of country Iliquor from
these distilleries and the tenderers were requested to quote
their rates for the whol esale supply of country liquor to

the State Governnent. Normally the |owest tenders  were
accepted but at times the State Governnment used to accept
even higher tenders taking various relevant factors into
account. The State of Madhya Pradesh was divided in 'sSevera
areas and a particular area was attached to each

20

distillery for the wholesale supply of country liquor in
that area. The person whose tender was accepted for any
particular distillery was given a D-2 licence for working
the distillery and also a D1 licence for whol esale supply
of country liquor manufactured in that distillery to retai
vendors in the area attached to the distillery. These 1i-
cences in Forns D1 and D2 were ordinarily issued for a
period of five years. Respondent Nos.5 to 11 in the wit
petition of Nandlal Jaiswal were the holders of D1 and D2
licences in respect of these distilleries for the period
endi ng 31st March, 1986. There were two districts, however,
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which were not attached to any distillery, nanely, Jabal pur
and Betul and so far as these two districts were concerned,
alicence in FormD 1(s) to nake whol esal e supply of country
liquor to retail vendors in these two districts was being
given and for the period ending 31st March, 1986 it was
issued in favour of Sagar Aggarwal. The country |iquor
required by Sagar Agarwal for supply to retail vendors in
Jabal pur and Betul Districts was being obtained by him from
the Ratlam Al cohol plant at the rate of Rs. 1.80 per proof
l[itre but, as will be presently seen, the supply of country
[iquor from Ratlam Al cohol Plant was wholly i nadequate and
Sagar Agarwal was constrained to purchase country |iquor
from other sources at higher price in order to fulfil his
conmi trrent under D-1(S) licence.

Since the land and buildings in which the distilleries
wer e housed bel onged to the State Governnent, the hol der of
D-2 Ilicence in respect of any particular distillery had to
pay rent for theland and buildings to the State Governnent
at a rate agreed upon fromtinme to tinme. So far as the plant
and nmachi'nery of the distillery was concerned, originally it
was installed by the State Governnment at its own cost but in
course of time it had to be replaced and such replacenent
was allowed to be made by the holder of the D-2 licence for

the tinme being. It was however a condition of D2 Iicence
that on the expiry of the period of licence, if fresh D2
licence was not issued in favour of the existing licence

hol der, he would be bound to transfer the plant and nachin-
ery in favour of the new |licence, holder at a price to be
determ ned by a Valuation Comm ttee. Therefore, during the
period of D2 licence, the plant and machi nery bel onged to
the licence holder for the tinme being. The |I|icence holder
was bound to manufacture country liquor in the distillery
for which he was given D-2 licence and onthe strength of
D-2 licence supply country liquor so manufactured to Tretai
vendors in the area attached tothe distillery at the rate
guoted in the tender and accepted by the State Governnent.
The bottling and sealing charges were also fixed by the
State Governnent fromtine to tinme and they were payable to
the licence holder by the retail vendors. It may be

21

pointed out that at the material tinme the bottling and
seal ing charges were fixed at 80 paise per bottle which cane
to Rs.3.40 per proof litre.

Now, the total capacity of all the 9 distilleries -in-
cl udi ng Nowgaon Distillery and Ratlam Al cohol Plant was only
203 lacs proof litres but even this capacity of production
was not realised and the actual production fell for short of
this capacity. The total production of country liquor  from
all the 9 distilleries in the year 81-82 cane to only 129
lacs proof litres and though in the year 1982-83 there was
sone inprovenent, the total production did not go beyond 171
lacs proof Ilitres. The result was short supply on many
occasions leading to loss of licence fee as well as ' excise
duty by the State Governnment. The State CGovernnent, in order
to neet the requirenent of the consum ng public, had actual -
Iy to purchase liquor fromother States at a higher price.
Mor eover, the consunption of |iquor was growing fromyear to
year and it was estimated that by the year 1991, the tota
consunption to country liquor would be likely to be in the
nei ghbour hood of 482.36 | acs proof litres and by the turn of
the century it was expected to be in the neighbourhood of
1696.80 lacs proof litres. Cbviously, the existing 9 dis-
tilleries were totally inadequate to neet this grow ng
demand for country liquor. Furthernore, the buildings in
whi ch these distilleries were housed had becone old and were
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in a state of disrepair and it was not easy for the State
CGovernment to maintain themin good condition wthout incur-
ring heavy expenditure every year. The plant and rmachinery
were also old and antiquated and it was necessary to insta
new and nodern plant and machi nery having increased capacity
"to manufacture country liquor. Mreover, it seens that
though at the tine of construction, these distilleries were
away fromthe city or town, what had happened was that wth
the growth of population and haphazard and unpl anned urban
devel opnent, these distilleries had now come to be in the
heart of the city or own and they created heal th hazards and
pol I uti on problenms. There was a demand fromall sections of
the public living in surrounding area to nove the distiller-
ies away in order to avoid water and environnental pollu-
tion. It was in these circunstances, when the nind of the
State Government was al ready exercised in respect of these
matters that an application was made by MP. Distillers’
Association in July 1983 for transferring these distilleries
to private ownership. The nenbers of the MP. Distillers’
Associ ati'on” who were old distillers holding D2 licence in
respect of these distilleries offered to invest their own
funds in the constructi on of new buildings and installation
of latest plant and nmachinery with capacity to produce nore
country liquor in conformty with the standards |aid down by
M P. Eradication of Pollution Board for
22

Renoval of Polluted water by constructing |agoons, etc.,
provi ded they were assured D-1 |licence for the area attached
to their respective distilleries.

This application of MP.~ Distillers Association was
exam ned by the State Governnent at different levels. The
Exci se Conmi ssioner submitted his opinion to the Separate
Revenue Departnent stating that "it would be nore appropri-
ate to hand over the Government distilleries to  private
owner shi p because thereby the CGovernment will get additiona
incone fromthe sale of buildings, land, etc., of the dis-
tilleries and at the sanme tinme the distillers will pay nore
heed to the distilleries buildings, etc., due to transfer of

the distilleries to private ownership and they will ‘insta
the latest nmachinery and inplenents as a result of which
there will be an increase in |iquor production and supply of
liquor as per requirenment of the State Government and at the
same time they will be Iiable for solving the problem of
pollution." The Revenue Departnent, after obtaining the

Report from the Excise Conm ssioner examined the  matter
carefully from various aspect. But since several points
required consideration such as whether the distilleries
shoul d be transferred to private ownership during the period
of the subsisting contracts, and if so, what would he the
| egal consequences and whether the distilleries should be
allowed to continue at the sane place or should be trans-
ferred to new sites in view of the problemof pollution and
the question of transfer of distilleries to private ' owner-
ship was itself an inportant policy issue, the Separate
Revenue Departnent referred the matter to the Chief Mnister
with a suggestion that a high level comittee should be
appoi nted for the purpose of exani ning the various issues.
The State Governnment accordingly under the orders of the
Chief Mnister constituted a Cabi net SubCommi ttee consisting
of Mnisters of Separate Revenue Departnment, Mjor and M nor
Irrigation Departnment, Commerce and |ndustry Departnment and
Rehabilitati on and Environnment Departrment and four highly
pl aced officers, nanely, Chief Secretary, Secretary, Sepa-
rate Revenue Departnent, Secretary Finance Department and
Exci se Conmi ssioner were directed to assist the Cabinet
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SubCommittee. The Separate Revenue Departnent submtted a
note for the consideration of the Cabinet Sub-Conmttee and
this note formul ated various issues arising for considera-
tion and set-out various aspects relating to these issues so
as to formthe basis for. discussion. These issues may be
summari sed as foll ows:

(1) Wether the transfer of ownership of

CGovernment distilleries should be nade during

the present contract period only or on the

comrencenent of new contract?
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(2) Necessity of spot inspection of distiller-

ies and survey of buildings and change of

their place?

(3) Policy to be adopted for transfer of

bui | di ngs and lands of distilleries?

(4) Establishment- of proper nachine and inple-

ments for manufacture of liquor in the dis-

tilleries for wuse of Mahuwa product in the

St at e?

(5) Deternmination and question of fixing

prices of 1iquor under the new managenent ?
The Cabinet Sub-Conmittee at its meeting held on 27th June
1984 considered these issues and after discussion cane to
the conclusion that in‘view of the problemof pollution, it
should first of all be exami ned "as to which distillery is
to be transferred fromthe existing site and which distill-
ery is to be maintained at the present site" and in order to
determine this question, the Cabinet Sub-Committee consti-
tuted a Conmittee headed by Shri~ Vijayvargi Special Secre-
tary, Separate Revenue Departnent. The Vijayvargi  Conmttee
was al so authorised to select new sites for the distilleries
which in its opinion required to be renmoved fromthe ' exist-
ing sites on account of the problemof pollution. The Vijay-
vargi Comm ttee thereafter nmade spot inspection of all ‘the 9
distilleries in the State and submitted its report to the
Cabi net Sub-Conmittee on 18th July 1984. This Report was a
detailed and exhaustive Report and it was pointed out in
this Report that 5 distilleries, nanely, Bhopal, Ujain
Badwaha, Seoni and Bhilai were required to be removed to new
sites on account of the problemof pollution, but so far _as
the remamng two distilleries at Ganalior —and Dhar were
concerned, it was not necessary to renove them from their
present sites, though in regard to Dhar Distillery, it ~was
necessary to fix lagoon plant for renoving  pollution. The
Vijayvargi Committee also stated in its Report that it was
necessary to make arrangenent in regard to polluted water
thrown out from Nowgaon and Ratlam Distilleries.

The Cabinet Sub-Commttee at its nmeeting held on / 21st
July 1984 considered the Report of the Vijayvargi Conmmttee
and decided to accept it wholly. The Cabinet Sub-Committee
directed that an estimate of the cost involved in setting up
the Bhopal, Ujjain, Badwaha, Seoni and Bhilai distilleries
at the new sites should be worked out by the Excise Conmms-
sioner as also by the MP. Consultancy O ganisa-
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tion and the valuation of the |Iands and buil di ngs of Gwali or
and Dhar distilleries, which according to the Vijayvarg

Report, were not necessary to be shifted to new sites,
should also be got done by the Collectors concerned on the
basis of prevailing market rates. It was also directed by
the Cabinet Sub-Committee that an estimate of sales of
country liquor projected in the next 20 years should be got
made and it should also be examined whether such future
demand could be nmet by the present distilleries and on this
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basis how many’ distilleries in the public cooperative and
private sectors woul d be necessary to be established. Pursu-
ant to this direction, an estimate of the cost likely to be
incurred in establishnment of Bhopal, Ujain, Badwaha, Seon

and Bhilai distilleries at the new sites including purchase
of land, construction of buildings, setting up of nopdern
pl ant and nmachi nery and arrangenent for |agoon for polluted
water thrown out by the distilleries, was prepared by the
Exci se Conmi ssioner and the Report nade by the Excise Com
m ssioner showed that, according to this estimate, the
likely cost would be in the nei ghbourhood of Rs.20 crores 60
| akhs. The Excise Comm ssioner also estimated the likely
increase in consunption of liquor in the next 20 years and
in his Report gave figures showing that at the end of 20
years the annual requirenent of liquor in the State would be
2967 lacs proof litres and-that the total established capac-
ity of all the 9 distilleries taken together would not be
sufficient to meet this growi ng requirenent of |iquor con-
sunption. 'So far asthe valuation of the |Iand and buil dings
of QGnali'or-and Dhar distilleries was concerned, no report
was submtted by the concerned Collectors until the next
neeting of the Cabinet Sub-Conmittee.

The Cabinet Sub-Conmittee thereafter net on 10th August
1984 and at this neeting the Cabinet Sub-Commttee consid-
ered the report of 'the Excise Comm ssioner in regard to the
estimated cost of establishing Bhopal, Ujain, Badwaha,
Seoni and Bhilai\ distilleries at newsites as also the
estimated increase in consunption ,of |iquor over the next
20 years and after discussing all the wvarious related
i ssues, the Cabinet Sub-Commttee arrived at certain deci-
sions which are set out in paragraph 3 of the proceeding of
this neeting which formpart of the record. It is not neces-
sary here to set out these decisions, because ultinmately
they culmnated in the recommendati ons nmade by the | Cabi net
Sub-Comrittee to which we shall presently make reference.
But at this neeting the Cabinet Sub-Commttee decided to
invite representatives of the MP.Distillers Association and
to give thema hearing before taking final decision in the
matter.

The representatives of the MP. Distillers Association net
t he
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nmenbers of the Cabinet Sub-Committee at the neeting held on
31st August 1984. These representatives nmade vari ous sugges-
tions to the Cabinet Sub-Conmittee and these suggestions
included inter alia the suggestion that even Gwalior and
Dhar distilleries should be transferred to new sites since
the probl em of pollution, though not pressing at the present
nonent, was bound to arise after 5 or 7 years, but if  the
exi sting lands and buildings of these two distilleries were
to be transferred, such transfer should be made on‘the basis
of their book value and not at the market price. It was al so
pl eaded by these representatives that if the distilleries
were going to be transferred to private ownershinp, such
transfers should be effected in favour of the existing
contractors and not outsiders. Sone suggestion was al so made
on behal f of these representatives that conpensation should
be paid by the State Government, to the existing contractors
for the expenditure incurred by them in construction of
roads, nolasses collection pits, wharehouses etc. These
suggestions were considered and exam ned by the Cabinet
Sub-- Conmi tt ee.

Bef ore the next neeting of the Cabinet Sub-Committee was
hel d on 20th Septenber 1984, a letter dated 10th Sept. 1984
was submitted by the Finance Departnent in which two points
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were rai sed by the Finance Departnent. One was that "trans-
fer of distilleries should be made by getting the conpara-
tive bids offered and it should be given to the highest
bi dder" and the other was whether on transfer to private
ownership the distillers "would be required to obtain any
perm ssion under the Industries Devel opment and Regul ation
Act and if permssion is not granted, whether any problem
would arise out of it." The Cabinet Sub-Commttee at the
neeting held on 20th Septenber 1984 discussed these two
points and so’'far as the first point was concerned, the
Cabi net Sub-Conmittee came to the conclusion that "the
transfer of distilleries should be made only to the present
contractors and their present supply area should be attached
with then and with regard to the second point, the Cabinet
Sub-Committee felt that since the distilleries which were
going to be established at the new sites were in lieu of the
present distilleries, it may not be necessary to obtain
fresh [licence under the Industries Devel opnent and Regul a-
tion Act but if fresh licence was required, it should be the
responsibility of the distillers to obtain the sane. The
Cabi net Sub-Conmittee also took various other decisions
which are set out in paragraph 4 of the proceedings of this
neeting held on 20th Septenber 1984. It is not necessary to
reproduce these decisions, but it may be pointed out that
the request of the representatives of the. MP. Distillers
Association that the | and and buil dings of the Gmalior and
Dhar distilleries nmay be transferred at
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book value and not at narket value was rejected and the
Cabi net Sub-Committee decided that the transfer should be at
the prevailing market price.” The Cabinet Sub-Comrittee,
however, agreed that "if any distiller wants a change of
place in the future, the decision about it would be taken by
the Separate Revenue Departnent”. The Cabinet Sub-Conmittee
also recommended that an agreement should be executed in
witing between the distillers and the Excise Department in
which it should be provided that on the construction of the
distillery and the installation of the plant and machinery,
the distiller shall be entitled to obtain D2 licence in
respect of the distillery. It was decided at —this rmneeting
that the draft Report of the Cabinet Sub-Committee shall be
finalised in accordance with the decisions taken at the
various neetings of the Cabinet Sub Committee.

The Report of the Cabinet Sub-Commttee was thereafter
finalised and after setting out the history of the discus-
sions that preceded the preparation of the Report, it pro-
ceeded in paragraph 17 to make the followi ng recomenda-
tions:

A. Transfer of ownership of distilleries

(1) Al the Governnment distilleries should be
transferred to the contractors concerned whose
contracts are current for the periods from
1.7.1981 to 31.3.1986.

(2) The present buildings, lands of Gnalior
and Dhar Distilleries should be transferred as
per the price of the present market rates
reported by the Committees forned under the
Chai rmanship of the Regional Conmi ssioners
after receiving the sane fromthe distilleries
and no concessi on should be given therein

(3) There should be an agreenent wth the
Distillers who are allotted |ands for estab-
lishing distilleries at the new sites to the
effect that the Governnent will be bound to
"issue themD-2 licence after the construction
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of buildings and fitting of plant, on fulfill-
ing all ternms and conditions.
B. Alotnment of lands for construction of
distilleries at the new pl aces

(4) Cenerally a principle should be
accepted in connection with the price of |and
to be allotted to the distillers at those
27
five places whose distilleries are to be
transferred at any other place that if the
land to be allotted is a Governnent |land, its
mar ket val ue plus 20% of its market price and
the anobunt 'so arrived at should be treated as
the premum of that land and on that basis
ground rent should be fixed as per rules. The
 and shoul d be given on 30 years’ | ease.
(5) 1f the land to be allotted is a non-Cov-
ernnment 1and and iif it is to be allotted after
acquisition, then as a result of acquisition
the  conpensation to be paid plus 20% and the
amount that would be-arrived at should be
treated as premiumof that Iland and after
taking ground rent as per rules the |and
shoul d be given on 30 years’ |ease.
(6) /The- directions of the Industries Depart-
ment. i'n connection with  allotnent of |and
shoul d al so be kept in view
(7) 'No financial aid should be given by the
CGovernment to the-distillers for « paynent of
premum etc., of the |and.
(8) If the landallotted is used for any other
purpose than the purpose for~ which it is
allotted, the | and would auto matically. stand
diverted to the State Government. | Such a
provision should be made in the terns and
conditions of the | ease deed.
C. Letter of Intent, for grant of DO 2 Li-
cences
(1) D2 licences should be granted alongwith
letter of intent only to those distillers to
whom land is allotted for construction _of
distilleries. The Sub-Committee also feels
that the distilleries to be constructed at the
new sites shall be inlieu of the present
distillery. Therefore, this will not be neces-
sary to obtain licences from the Centra
CGovernment. But, for any other reason, if any
l'icence is conmpul sory under the rules, Acts of
the Governnment of India or the State Govern-
ment, the distiller shall be liable to obtain
it. The State Governnent wll send their
applications with recomendations to the
CGovernrent of India.

D. Construction of Lagoon, etc., for nmaking
arrangenent for passing water from distiller-
ies
28

(11) It will be obligatory for the distillers
whil e constructing the distilleries to observe
the standards fixed by the MP. Eradication of
Pollution Board for renmoving the polluted
water and the environment clean and to con-
struct Lagoon, etc. for the sane.

(12) It should also be nentioned in the letter
of intent that the distillers shall make
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simlar arrangenment in the distilleries that
would be transferred to the distillers at
their present site only. Wthout such arrange-
ment D-2 |licence should not be given to the
distillers.

E. Construction of Laboratories for Liquor
t est

(13) The distillers shall be conmpulsorily
required to construct- a laboratory for exam -
nation of liquor in the distillery. It wll
al so be compul sorily required to construct a
| aboratory for exam nation of liquor in the
distillery. It will be conpulsory to construct
| aboratory for liquor test in the distilleries
which areto be transferred to the distillers
at the existing spot only.

F. Arrangenment for manufacturing liquor from
Mahuwa

(14) The plants for nmanufacturing liquor from
Mahuwa also should be established by the

distillers for ~manufacturing |iquor from
Mahuwa in-all the distilleries in the State so
that, if it 7is necessary, liquor should be

manuf actured from Mahuwa and the Mahuwa pro-
duced in the State should be properly used
within/ the state only and they should get
reasonabl e ,price for the Mahuwa purchased by
them at the support price of MARPED or Vano
Upaj Waper Sangh. For each distillery 71/2%
i quor should be manufactured from Mahuwa of
its total productive capacity and it should be
mentioned in D-2 |icence.

G Period of D2 licences

(15) In the beginning D-2 licence (Distillery
Li cence) shoul d begranted for five years and
thereafter there should be a provision for its
renewal . Necessary anendnent in the Excise Act
or Rules for the sane shoul d be nade:.
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H. Fixation of l|iquor price

(16) The Sub-Committee was apprised of the
system of fixation of cost of liquor in-the
State of U P., Wst Bengal and WMharashtra
States. Prices fixed in Utar Pradesh by
calling tenders whereas in Maharashtra under
Eythul e Al cohol Price Control Order ~on the
recormendation of the State Governnent, the
prices of liquor are fixed by the Governnent
of India. In Wst Bengal, for fixation of
prices a Comittee is forned consisting of a
Chartered Accountant a cost Accountant and a
Senior Oficer of the Excise Departnment. In
the opinion of the conmttee, prima facie, the
system being adopted in the West Bengal —was
found nore scientific and appropriate and it
was recommended to adopt this nmethod. Action
be taken after obtaining necessary details in
connection wth this system and after the
distilleries are transferred to private owner-
ship, the prices should be fixed every year."
(17) On transfer to private ownership, the
rates proposed by the Committee to be brought
into effect from1l.4. 1986 should be fixed
finally after discussing the same between the
State Governnent and the distillers. Till the
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final rates are not fixed the present rates of
the distilleries shall be nmaintained as they
are and after that only it should be adjusted
agai nst the new rates.
(18) The present system of connecting the area
of supply for each distillery shall be nain-
tained in future also as it is. It would be
proper to maintain the present right of reduc-
tion or increase in the supply regions of any
distillery whi ch is with the State
CGover nent / Exci se Conmi ssioner, as it is.
I. Control of Excise Departnment on the Dis-
tilleries
(12) Even after the transfer of distillaries
to private ownership, there should be contro
of the Excise Departnent over themas per the
present system and for this purpose if any
amendment is found necessary, it should be
made i'n the Excise Act/Rules.
The Fi nance Departnent, however, submitted a Report raising
5
30
poi nts against the recomrendati ons nade in the Report of
t he Cabi net Sub-Comm ttee. These points were answered by the
General Adm nistration Departnent in the summary prepared by
it for subm ssion to the Cabinet. These points together with
the answers given by the General Administration Departnent
may be reproduced as foll ows:
"Point No.1
The distilleries which are to be
transferred to the private distilleries on
account of the problemof pollution, it is not
proper to transfer to themthe | and and buil d-
i ngs.
Answer
In this connection it is pertinent
to note that the Cabinet Sub-Committee has
only reomended transfer of Gwalior and Dhar
distilleries to the existing distillers.
Looking to the problemof pollution, other
five distilleries have been recommended to be
transferred at the new sites and their con-
struction and establishnent in the private
owner shi p. Hence, the question of transfer  of
 and and buil di ngs of these distilleries  does
not arise. It is clear that the [|ands and
buil dings of the present five distilleries
will be of the State Governnent and they. can
be used for Governnent purposes. So far as the
transfer of Gwalior and Dhar distilleries and
their lands and buildings are concerned, the
said distillers have made applications to the
State Government that they also intend to
establish distilleries at the new sites. If
the State Government decides to establish
these distilleries at other places, the ques-
tion of transfer of |ands and buildings of
these distilleries does not arise.
Poi nt No. 2
A serious thought should be given to the
guestion that the State Governnent should give
an undertaking to the distillers that the
State Governnent shall purchase |liquor from
them for ever and for that purpose no tender
will be invited.
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Answer
Poi nt No. 3
Answer
Point No. 4

Wth regard to this point, it would be proper
to make
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mention of the fact that the distillers whom
the land will be allotted for the construction
of newdistilleries, they will only be granted
D2 licence and letters of intent wll be
issued in that regard. D-2 licence is granted
for the manufacture of liquor. D 1 |licence

relates to the supply and rates of the sane.
According to the present arrangenent, the
State Government purchase liquor from those
contractors who are granted |licences for the
same andin case of any short supply on ac-
count of sone reason, liquor is inported from
ot her States. This arrangenment should also be
made for future also. As far as the ceiling of
tender is concerned, it is wth regard to
rates of liquor. Onthis point, a note has
been gi ven agai nst point Nos.4 and 5.

As there is a possibility of increases of
consunmption of liquor in_ future, and the
increased quantity of liquor will have to be
purchased by the State Governnent from the
present contractors, that wll anount to
nmonopoly system and the contractors my put
the State Governnent -into trouble at any tine.
For this purpose. the State Government should
possess a right of granting D-2 licence to any
ot her distiller.

In this connection, it should be
mentioned that during the existence of the
contract. if there “is an increase in the
consunption of liquor the supply of the sane
is done by the
contractors or fromoutside. This -arrangenent

shall be continued in future also. As for as
grant of D-2 licence to other distillers is
concerned, it will be given to them according

to the requirement. The Sub-Conmittee has not
nmade such a recomrendation that apart fromthe
existing distillers, no other-person should be
granted D-2 |icence.

Here a question may arise that on
the conferral of private rights on the  dis-
tilleries and in case of absence of favourable
conditions or difference of opinion about the
fixation of prices of liquor. the distillers
taking advantage of their proprietory  rights
may not close the distilleries? Odinarily, no
such imagination can be made because after
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i nvesting such a huge anpbunt the intention of
the distillers is to gain profits. For that
purpose, their effort would be to constantly
run the distilleries and for meeting such an
eventual ity sonme arrangenent should be made in
the agreenent that could be entered with the
distillers so that the distilleries can be
taken over the State Government.

The Sub-Conm ttee has recommended that for the
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Answer

Point No. 5

Answer

supply of liquor the rates of the sanme may be
fixed by a Commttee consisting of a Chartered
Accountant, a cost accountant and a senior
Oficer of the Excise Departnent. The Finance
Depart ment has suggested that in this Conmt-
tee, representatives of the Finance Departnent
and the Separate Revenue Departnent and the
representative of the Separate Depart nment
should be its Chairman which would fix the
rates on the basis of principles.

Thi s suggestion is capable of being
accepted. It may be pertinent to nention here
that the Sub-Conmittee was apprised of the
di fferent systens adopted by different States
with regard to supply rates. The Sub-Conmittee
has recomended the system prevalent in West
Bengal because the Sub Cormttee felt that
this “systemis nore scientific and fit. The
Sub® Conmittee has also mentioned that after
obt ai ni ng further information about this
system action should be taken and after
transfer of “the distilleries into private
ownership the prices should be fixed every
year. Presently, the prices of |liquor are
fixed for a period of five years.

There should be competition which
can be achi eved through tender system Hence,
for fixing prices, tender system should be
adopt ed and nobody shoul d be given to say that
the rates have been fixed-arbitrarily.

As nmentioned in recomendation No. 17 of
t he" Sub
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Commttee dated 1.4.86, the rates to be nmade
effective from1.4.86 will be proposed by a
Conmittee which will be given effect to  after
di scussi on (negotiations) wth the State
Government and the distillers. The Sub Conmit-
tee has also made a recommendation that till

the time the final rates are not fixed, till

that period the respective distilleries will

maintain their existing rates and after that
they will adjust against the new rates. Hence,
it will be clear that according to the new
system fixation of prices will be fixed by
calling tenders. For the present supply rates,
tenders are invited and on that basis /after
negotiations wth the distillers the fina

rates are fixed."

The summary alongwith the Report of the Cabinet Sub
Conmittee and all other papers and proceedi ngs | eading upto
the nmaking of the Report were all placed before the Cabinet
at the neeting held on 30th Decenber 1984 when the follow ng
deci si on was taken

Pur suant

1984 a Letter

"1. Looking to different angles of the sub-

ject, the recommendati ons of the Cabinet Sub-
Conmittee shoul d be endorsed.

2. If sone such simlar matters are put up

the departnment on the basis of the principles

shoul d take deci sions."

to this policy decision dated 30th Decenber
of Intent dated 1st February 1985 was i ssued
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by the State Governnent in favour of each of respondent Nos.
5to 11 for grant of D-2 |lincence for the construction of a
distillery at a newsite for the purpose of manufacturing
country liquor with effect from 1st April 1986 in lieu of
the existing distillery in respect of which such respondent
held D2 and D 1 licences for the period ending 3 1st March
1986. The Letter of Intent set out various conditions sub-
ject to which D2 licence was to be granted in favour of
each of respondent Nos. 5 to 11. Clause (1) of the Letter of
Intent prescribed the follow ng condition
1. (a) The licence shall be granted for
a period of five years commrencing from 1-4-
1986, subject to the payment of licence fees
of Rupees Twenty Five thousand in advance and
such security as may be prescribed by the
Exci se ~ Conmi-ssioner for due observance of
rul es, and conditions of |icence.

(b) 1t wll be the responsibility of the
I'i censee to obtain
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a licence/permission, if any required by the

State Covernment or Governnent of India.
(c) The licence shall be further sub-

ject to renewal every year’ on paynment of a

licence fees of Rs. Five thousand in advance

and  subject to due observance of the provi-

sions of the Excise Act and rules nade there-

under. and conditions of ‘the |icence.
The licensee to whomthe Letter of Intent was issued was
requi red under C ause 2 of the Letter of Intent to construct
the distillery on the I'and approved by the State  Gover nment
and the MP. Pollution Board. It was provided by Cause 12
of the Letter of Intent that the |icensee shall make ' proper
arrangenents for treatnent of effluents discharge under a
schene duly approved by the M P. Pollution Board and' that
any direction issued by the Excise Comm ssioner in this
regard shall be binding on the licensee. Clause 14 of the
Letter of Intent stipulated that the |icensee shall be bound
to complete construction of distillery and installation of
pl ant and machinery as required by the Excise Conm ssioner
wel | before 1st April 1986.

The Letter of Intent was foll owed by a Deed of Agreenent
dat ed 2nd February 1985 executed by and between the Governor
of Madhya Pradesh acting through the Exci se Conmi ssi oner -and
each of respondent Nos. 5 to 11. The Deed of Agreement
recited that the Letter of Intent has been issued by the
State Government for grant of D-2 licence for construction
of distillery for manufacture of spirit with effect from 1st
April 1986. Clause 1 of the Deed of Agreenent provided /that
the |Ilicensee shall be bound to take land on lease for a
period of 30 years fromthe State GCovernnent, “but this
clause is not material because ultimtely none of respondent
Nos. 5 to 11 took land on lease fromthe State Governnent
and each of them purchased his own |land, the site of course
bei ng approved by the State Governnent. C ause 2 of the Deed
of Agreenent is rather material and it nmay be reproduced in
full:--

"The GCovt. shall be bound to sanc-
tion D-2 licence in favour of the Licensee who
has been granted letter of intent to manufac-
ture spirit we.f. 1-4-86 in lieu of CHHAT-
TI SGARH DI STILLERY situated at | NDUSTRI AL
ESTATE BHI LAl for a period of 5 years subject
to renewal every year on paynent of Licence
Fee Rs.5,000 and on due fulfilnment of the
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conditions of the licence and the provisions
of MP. Excise Act 1915 and the Rules nade
t her eunder . "
35
It was provided by Cause 4 of the Deed of Agreenent that
the licensee shall be bound to manufacture country spirit in
the distillery frommhuwa al so and the country spirit nade
from mahuwa shall not be |less than 7.5% of the total produc-
tion in the distillery. So far as the pricing of country
i quor made from mahuwa, khandsari nol asses or mll nol asses
was concerned, C ause 6 of the Deed of Agreenment provided as
foll ows: --
"The rate of country spirit nade from Mahuwa,
Khandsari nol asses or mill Ml asses shall be
determ ned every year by the State Govt. on
the basis of the reconmendati on of the conmit-
tee constituted ~by the State Govt. in this
behal f. “The cost price so determ ned shall be
fi nal “and bi ndi ng on the Licensee."
The ot her clauses of the Deed of Agreement are not materia
and we need not refer to themin detail beyond nerely stat-
ing that they were introduced in the Deed of Agreenent in
conformity wth the policy decision dated 30th Decenber
1984.

Pursuant to the Letter of Intent and the Deed of Agree-
nment each O respondent Nos.5 to 11 selected with the ap-
proval of the State Governnent the new site at which the
distillery should be l|ocated, purchased |and at such new
site, started constructing buildings for housing the dis-
tillery and placed orders for purchase the plant and machi n-
ery to be installed in the distillery. Sone of the plant and
machinery started arriving and it began to be installed in
the distillery. There was sone di spute between the parties
as to how much anobunt each of respondent Nos. 5 to 11 had
expended by the time the first-wit petition cane to be
filed by Nand Lal Jaiswal but it could not be seriously
contested that considerabl e anmount of nobney had al ready been
spent by respondent Nos. 5 to 11.in acquiring |and, con-
structing buildings. placing orders for purchase of plant
and machinery and taking other necessary steps before 28th
Novermber 1985 when Nand Lal Jaiswal filed the first wit
petition. There is evidence to draw that considerable nore
progress had been nmade by respondent Nos. 5 to 11 in this
direction by the tine the second wit petition cane to be
filed by Sagar Agarwal. Each of them had, on a conservative
estimte, spent over one or two crores of rupees by the tinme
Nand Lal Jaiswal and Sagar Agarwal filed these wit peti-
tions challenging the policy decision dated 30th Decenber
1984. On the filing of these wit petitions, an  application
for stay was nade but it was rejected by the H gh Court with
the result that the work of setting up the.distilleries
conti nued
36
space and the distilleries were al nost complete by the tine
decision cane to be given by the H gh Court disposing  of
these wit petitions.

Wen the wit petitions were argued before the High
Court, one of the questions seriously debated was whether
under the policy decision dated 30th Decenber 1984, D2
licence was to be granted to each of respondent Nos.5 to 11
only for alimted period of 5 years commencing from 1st
April 1986 or it was to be granted for a m ni mum period of
five years with a clause for automatic renewal fromyear to
year after the expiration of the period of five years so
that all other persons would be totally excluded from enter-
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ing the field and a nonopoly would be created in favour of
respondent Nos.5 to 11 for all tinme to come so far as D2
licence for manufacturing liquor in the distillery was
concerned. The petitioners relied on clause 1 of the Letter
of Intent in support of their contention that a nonopoly was
sought to be created in favour of respondent Nos.5 to 11 for
maufacturing liquor in the distilleries respectively set up
by themby granting D-2 licence which was renewable every
year after the expiration of the initial period of 5 vyears
without any linitation of tine and this was clearly arbi-
trary and irrational so as to be violative of Article 14 of
the Constitution. This contention was negatived by the
Division Bench and particularly by Acting Chief justice,
J.S. Verna in view of the categorical statenent nmde on
behal f of the State Governnent by the |earned Advocate-
General as also by the | earned Advocates appearing on behal f
of respondent Nos.5 to 11 that under the policy decision
dated 30th Decenber, 1984, D-2 |licence was to be granted
only for a maxi numperiod of 5 years "subject to its renewa
within the period of 5 years on the terns and conditions"
mentioned  in the Letter of Intent and "there was no under-
taking on the part of the State Government" to grant, by way
of renewal or otherwise D-2|licence after the expiry of the
period of 5 years comrencing from 1st. April 1986. The
| earned Attorney General, appearing on behalf of the State
Covernment, as also the learned advocates appearing on
behal f of respondent Nos.5-11, reiterated the same stand
before wus nanely, that there was no conmitnrment on the part
of the State Government to grant D-2 licence beyond the
maxi mum period of 5 years and that the provision.in regard
to renewal fromyear to year was to operate wthin this
period of 5 years. The | earned counsel “appearing on behalf
of the petitioners, however, urged that this concession nmade
on behalf of the State CGovernnent and respondent Nos.5-11
was of no avail, since it was contrary to the terns of the
policy decision dated 30th Decenber 1984 and the provision
in the Letter of Intent and, in any event, the validity of
the policy decision dated 30th Decenber 1984 coul d be tested
only
37

on its own terns and if it was otherwise invalid, the con-
cession made on behalf of the State Governnment and respond-
ent Nos.5-11 could not save it. We do not think that this
contention urged on behal f of the petitioners is well-found-
ed. It is undoubtedly true that the recomendations of the
Cabi net Sub- Committee which were accepted by the Cabinet in
the policy decision dated 30th Decenber 1984 provided that
in the beginning, D2 licence shall be granted for a period
of 5 years and thereafter there shall be a provision for its
renewal and for this purpose, necessary amendnent in the
M P. Excise Act, 1915 or the Rul es nade under the Act ' shal
be made. But, it is significant to note that no such ' anmend-
ment in the Act or the Rules was nmade by the State Govern-
ment and when the Letter of Intent was issued and the Deed
of Agreenent was executed and even thereafter, the provi-
sions of the Act remai ned unanended and Rule Il of the Rules
of General Application also continued to stand in its una-
mended form It is obvious that w thout an anendnent of Rule
Il of the Rules of General Application, the nmaxi mum period
for which D-2 licence could be granted to respondent Nos. 5-
11 was only 5 years and there could be no provision for
automatic renewal thereafter fromyear to year. It is;
therefore, clear that whatever night have been the origina
intention, it was not effectuated by carrying out necessary
amendment in the provisions of the Act or in Rule Il of the
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Rul es of General Application and the ultimate decision of
the State Governnent was to grant D.2 licence for a limted
period of 5 years. This would al so seemto be clear beyond
doubt if we examine closely clause 2 of the Deed of Agree-
ment. This clause provided in terms clear and explicit that
the State Governnent shall be bound to grant D-2 licence to
the licensee "for a period of 5 years subject to renewa

every year on paynent of licence fee of Rs.5,000 and on the
fulfilment of the conditions of the licence,and the provi-
sions of the MP. Excise Act, 19 15 and the rules nmade
thereunder?,. Obviously the provision of renewal every year
was to operate within the span of 5 years itself and every
year, the licence would be renewabl e on paynment of |I|icence
fee of Rs.5,000 and due fulfilment of the conditions of the
licence and the provisions of the Act and the Rules. It is
not possible to spell out fromthis clause that the 1licence
was to be granted for-an initial period of 5 years and
thereafter it was liable to be renewed fromyear to vyear

This so called concessi on made on behalf of the State Cov-
ernnment - and respondent Nos.5-11 was, therefore, really not a
concession at all but it was a stand taken in recognition of
the correct position in regard to the grant of D2 1licence.
The High Court was, in the circunstances, right in holding
that the grant of D-2 licence to respondent Nos.5-11 was for
a maxi mum period of 5 years and it did not operate to create
nonopoly in their favour for an indefinite period of tine.

The High Court 'and particularly the Judgnent of the
Acting Chief Justice J.S. Varma with Justice B.M Lal divided
the policy decision dated 30t h Decenber 1984 into two parts.
The first part according to the H gh Court related "to the
grant for construction O the new distilleries by the exist-
ing contractors" and the other part related "to the grant of
licence for manufacture and whol esal e supply of liquor. wth
effect from 1st April 1986 to the existing contractors on
construction of newdistilleries by then. The H gh Court
first took up for consideration the question of validity the
first part and held that having regard to the inordinate
delay in the filing of the wit petitions no interference
was “"called for with the grant to this extent". The High
Court observed and we are quoting here.in full what the Hi gh
Court has said inregard to the first part since that con-
tains the finding of the High Court on the question of
del ay: - -

“I'n our opinion, the delay in bringing these
petitions to challenge the grant nmade to the
exi sting contractors who are respondents in
these petitions for construction of the new
distilleries, is not adequately expl ai ned and,
therefore, it would not be appropriate to
interfere with the grant to this extent ' since
at this stage, particularly when the construc-
tions by the respondents are nearly conplete.
We have, therefore, reached the conclusion
that without expressing any opinion about the
validity of the schene relating to the grant
only to the existing contractors for construc-
tion of the new distilleries, no interference
with the grant to this extent al one should be
made in these petitions on the short ground
that there is unexplained delay in challenging
the grant to this extent in these petitions
and during the intervening period, the new
distilleries have alnost been conpleted, if
not wholly conpleted and any interference with
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the grant to this extent will result in need-
| ess conplications. For this reason al one, we
decline to examine the validity of grant nade
in favour of the respondents only to the
extent it permits themto construct the new
distilleries. 1In our opinion, the facet of
prom ssory estoppel relied on against the
petitioners on the basis of their conduct is
applicable only to this extent."
The High Court then proceeded to consider the question of
validity of the second part relating to the grant of 1i-
cences for manufacture and wholesale supply of country
liquor to the existing contractors and held that this part
of the policy decision dated 30th Decenber 1984 contra-
39
vening Artide 14 of the Constitution and was therefore
liable to be struck-down as invalid. The H gh Court took the
view that ‘the existing contractors cannot be said to consti -
tute a di'stinct class by thenselves so that grant of D1
D-2 licences to them for manufacture and whol esal e supply of
country liquor to the exclusion of other persons could be
justified wunder the equality clause of the Constitution
Though the High Court did not say so in express terns the
view taken by it seemto be that the grant of D1, D2
licences given thrown open for all intending applicants and
no one shoul d have been excluded from consideration for the
grant which nmeans that the proposed grant of D1, D2 |Ii-
cences shoul d have been advertised so that one and all could
conpete for the grant by filing their tenders or by bidding
at an auction. The H gh Court in this viewset .aside the
grant of D1, D2 licences to respondent Nos.5 to 11 but
since there are no other distilleries apart from those
constructed by respondent Nos.5 to 11 and country " |iquor
under D1, D-2 licences could be manufactured and supplied
only fromthose distilleries, the H gh Court evolved a new
formula nanely, that the persons to whom D1, D2 [icences
may be granted on the basis of tender or auction should be
entitled to take over the distilleries constructed by re-
spondent Nos.5 to 11 at a proper value assessed by the.
State Governnment. The High Court accordingly allowed the
wit petitions to this limted extent and directed that each
party shall bear and pay its own costs of the wit peti-
tions. The questions is whether this view taken by the Hi gh
Court is correct.

Before we proceed to consider this question, we may
poi nt out that Acting Chief Justice, J.S. Verma, who deliv-
ered the main judgnment in the wit petitions;, did not make
any coments agai nst the conduct of the State Government in
granting to the existing contractors the right to construct
distilleries and manufacture and nake whol esale supply of
country liquor fromsuch distilleries but nerely “proceeded
to invalidate what he called the second part of the  policy
decision dated 30th December 1984 on the ground that it
violated Article 14 of the Constitution. But Justice B.M
Lal delivered a separate concurring opinion and in this
opinion, he made certain observations which have been
strongly objected to by the | earned Attorney Ceneral appear-
ing on behalf of the State of Madhya Pradesh. It is neces-
sary to set out in extenso what the |earned Judge has said
in this connection because an application has been nade to
us by the |l earned Attorney General that the objectionable
remarks nmade by the | earned Judge shoul d be expunged:

"This new m schi evous device gives scope to
respondent s
40
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No.5 to 11 to nonopolize the entire trade of
liquor distillery in Madhya Pradesh and al so
make the State dance at their tips while
fixing the rates according to their w shes.
However, it appears that the sinister
of under-hand dealing of the agreenent has
persuaded the State Governnent to nmke the
statenment before this court during the course
of second day of argunents, that they have
reduced the period of the agreenment dated
2.2.1985 from 30 years to a nere of 5 years
period i.e. we.f. 1.4.86 to 31.3.1991 with no
condition of renewing it thereafter wthout
adhering to the provisions of rule XXI
(Supra). By naking this statenment at the bar
| presune that, the State is trying to mni-
m se the extent of depletion of public reve-
nue, but still ‘the loss of 56 crores, as
argued by Shri Venugopal, continues if |icence
in D1 formis granted to the respondents
Nos.5 to 11 even for a period of five years.

Maki ng any relaxation in contracts
illegally arrived at by violating statutory
provisions - of rule XXII (Supra) which gives
abnoxi ous snell of nalafide.involving public
revenue in crores, then, “in nmy opinion, even
for a monent it cannot be allowed to stand in
the eye of | aw

It appears that by  reducing the
peri od of 30 years-to a mere five years peri-
od, the State still wants to extend benefit to
respondents 5 to 11, so that the anpbunt so far
spent by themin working out the contract in
approachi ng the concerning authorities of the
State nmay be conpensated. Wiy this \undue
favour is being tried to be extended to the
respodents Nos.5 to 11, speaks in itself in
volunme and is really a matter of the domain of
the State Governnent.

The facts relating to wunder hand
dealing brought to our notice during the
course of argunents by pointing out from the
record are so startling."

These are undoubtedly strong and hi ghly di sparagi ng remarks
attributing nmala fides, corruption and underhand dealing to
the State Governnent. Are they justified by the record, is a
guesti on which we have to consider

W may first consider the question of [aches or delay in
filling the

41

wit petitions because that is the question which has been
decided by the Hi gh Court against the petitioners and the
petitioners have challenged the correctness of the finding
reached by the Hi gh Court of this point. The policy decision
i mpugned in the wit petitions was taken 30th Decenber,
1984. The Letter of Intent was issued in favour of each of
respondent Nos. 5 to 11 on 1st February 1985 and the Deed of
Agreenent was executed on 2nd February 1985. Each of re-
spondents nos. 5 to 11 thereafter proceeded to purchase | and
where the new disilleries were to be located and incurred
|arge expenditure in purchase of such land and security
deposit in a fairly large anount was al so paid by each of
respondents Nos.5 to 11. Thereafter civil construction work
for putting up the distillery buildings was entrusted to
reputed builders and various steps were taken by each of
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respondent s Nos. 5 to 11 for obt ai ni ng requisite
perm ssion/consent from Madhya Pradesh Pradushan N varan
Mandal . The construction of the distillery buildings was

started and in many cases consi derabl e progress was made in
the construction. Each of respondents Nos. 5 to 11 also
pl aced orders for plant and machinery and this too involved
consi derabl e ambunt of expenditure. Al this had to be done
with quick despatch because the distilleries were required
to be ready for production by 1st April 1986. Each of re-
spondent Nos. 5 to 11 worked indefeatably, ceaselessly and
in all earnestness and spent considerable time, energy and
resources in setting up the distilleries at the new sites
and by the time the wit

petitions cane to be filed each of respondent Nos. 5 to 11
had spent at least Rs. 1.5 crores it not nore, on acquisi-
tion of |and, purchase of plant and machinery, construction
of distillery buildings and other incidental and ancillary
expenses. . The first wit petition was filed by Nand La
Jaiswal on 28th Novenber, 1985 about 11 nonths after the
dat e- of - t'he i npugned policy decision, while the second wit
petition —came to be filed by Sagar Agarwal even later on
24th January 1986 and the third wit petition of Ms Doon-
gaji & Co. was filed when the hearing of the first two wit
petitions was actually going on in the Hi gh Court. There can
be no doubt that the petitioners were guilty of gross delay
in filing the wit petitions with the result that by the
time the wit petitions canme to be filed, respondent Nos.5
to 11 had, pursuant to the policy decision dated 30th Decem
ber 1984, altered their position by incurring huge expendi-
ture towards setting up the distilleries.

Now, it is well settled that the power of the H gh Court
to issue an appropriate wit under article 226 of the Con-
stitution is discretionary and the Hgh Court in the exer-
cise of its discretion does not ordinarily assist the  tardy
and the indolent of the acquiescent and the lethargic. |If
there is inordinate delay on the part of the petitioner in
42
filing a wit petition and such delay is not satisfactorily
expl ained, the H gh Court may decline to intervene and grant
relief in the exercise of its wit jurisdiction. The evolu-
tion of this rule of laches or delay is premsed upon a
nunber of factors. The H gh Court does not ordinarily permt
a belated resort to the extraordinary renmedy under the wit
jurisdiction because it is likely to cause confusion and
public inconvenience and bring in its train new -injustices.
The rights of third parties may intervene and if the wit
jurisdiction is excercised on a wit petition filed after
unr easonabl e delay, it may have the effect of inflicting not
only hardship and i nconveni ence but also injustice on third
parties. Wwen the wit jurisdiction of the Hgh Court is
i nvoked, unexplained delay coupled Wth the creation of
third party rights in the nmeanwhile is an inportant | factor
whi ch al ways weighs with the H gh Court in deciding whether
or not to exercise such jurisdiction. W do not think it
necessary to burden this judgnment with reference to various
decisions or this Court where it has been enphasised tine
and again that where there is inordinate and unexplained
delay and third party rights are created in the intervening
period, the H gh Court would decline tOinterfere, even if
the State action conplained of is unconstitutional or ille-
gal. W may only nention in the passing two decision of this
Court one in Rananna Dayaram Shetty v. International Airport
Authority of India & Os., [1979] 3 SCR 1014 and the other
in Ashok Kumar Mshra & Ant. v. Collector Rajput & Os.,
[1980] 1 SCR 491, W may point out that in R D. Shetty’'s
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case (supra), even though the State action was held to be
unconstitutional as being violative of Article 14 of the
Constitution, this Court refused to grant relief to the
petitioner on the ground that the wit petition had been
filed by the petitioner nore than five nonths after the
acceptance of the tender of the fourth respondent and during
that period, the fourth respondent had i ncurred consi derable
expendi ture, aggregating to about Rs. 1.25 |akhs, in naking
arrangenents for putting up the restaurant and the snack bar
of course, this rule of |aches or delay is not arigid rule
which . can be cast in a straitjacket formula, for there my
be cases where despite delay and creation of third party
rights the H gh Court may still in the exercise of its
discretion interfere and grant relief to the petitioner
But, such cases where the demand of justice is so conpelling
that the High Court would beinclined to interfere inspite
of "delay or creation of ,third party rights would by their
very nature be few and for between. Utimately it would be a
matter withinthe discretion of the Court ex-hypothese every
di scretion nust ~be exercised fairly and justly so as to
pronmote justice and not to defeat it.

Here, obviously, there was consi derabl e delay on the part of
t he

43

petitioners in filing'the wit petitions and in the inter-
vening period, respondent Nos.5 to 11 acquired |and, con-
structed distillery buildings, purchased plant and nachinery
and spent considerable tinme, noney and energy towards set-
ting up the distilleries. These circunstances would, in our
opi nion, be sufficient to disentitle the petitioners to
relief under Article 226 of the Constitution. The petition-
ers however contended that they were not aware of the policy
deci si on dated 30th Decenber 1984 nor had they any know edge
of the fact that the right to construct distilleries and to
manuf acture and supply whol esale country liquor from such
distilleries was granted to the existing contractors and it
was only when they cane to know about this that they imedi-
ately proceeded to file the wit petitions. Now, it 1is
difficult to believe that the petitioners were not aware of
the policy decision dated 30th Decenber 1984. The consi der a-
tion of this matter started as far back as July 1983 and
there were prol onged and wi de rangi ng deliberations |asting
several nmonths, coupled with spot inspections by the Vijay-
vargi Committee and the Excise Departnent and it was after
consi derabl e discussion and deliberation that the policy
decision was’ arrived at on 30th Decenber 1984. The peti -
tioners were, on their own

showi ng, liquor contractors by profession and they were
"associated wth the trade of country liquor in the State
since the |last several years" and it would be wholly unreal -
istic and naive to suppose that the petitioners “were not
aware of the change in the policy which was being discussed
at various levels over a period of almpst 12 nonths and
which was ultimtely brought about by the policy decision
dat ed 30th Decenber 1984. Those who are in the liquor trade
woul d inmrediately know what is happening and whether any
change is taking place in the policy in regard to grant of
licences for nmanufacture and whol esale supply of country
liquor. It is also difficult to believe that the peti -
tioners did not know that new distilleries were being con-
structed at new sites by respondent Nos.5 to 11. The reigned
i gnorance of the petitioners is conpletely exposed by the
letter dated 1st April 1985 addressed by Sagar Agarwal to
the Conmi ssioner of Excise where it has been stated categor-
ically:--
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"I have learnt that in order to prevent pollu-
tion the Governnent has taken a decision to
transfer the distilleries from the densely
popul ated areas and to establish themin areas
having less thinner population. Governnent
deserves to be congratul ated for this decision
in the face of pollution prevailing throughout
the worl d.
For this work existing distillers have taken a
deci si on
44
to construct newdistilleries at their own
cost and ‘they are being granted long-term
per manent type licences for the sane. Besides
this, theexisting supply areas would be kept
in tact - with-existing distillers."
This letter clearly shows that Sagar Agarwal very well knew
about the policy decision dated 30th Decenber 1984 and that
he was aware that long-term pernmanent |icences were being
granted. to the existing contractors for constructing new
distilleries and operating the sane. ‘It may al so be pointed
out that there was considerable publicity in newspapers in
regard to the construction of new distillery at village
Khapri in Chhatisgarh area and information to that effect
appeared in the /issues of Yugdhar dated 7th June 1985,
Navbharat dated 8th June 1985 and Anrit Sandesh. There was
also information in regard to transfer of the Badawah dis-
tillery to village Khodi in the issue of Nai Dunia published
from Indore on 12th July 1985. O course, the petitioners
have stated in their affidavits that they did not see this
newspaper publicity but it is difficult to accept their
statement. W& nay al so point out that, apart fromthe letter
dated 1st April 1985, there was al so another letter dated
25th Septenber 1985 addressed by Sagar Agarwal to the Com
m ssioner of Excise where he made a specific reference to
the policy decision dated 30th Decenber 1984 which shows
that in any event, Sagar Agarwal knew specifically about the
policy decision as far back as 25th Septenber, 1985 and yet
no action was taken by himuntil 24th January  1986. Ms
Doongaji & Conpany al so knew by April 1985 that the distill-
eries were being given 'permanently’ to the existing con-
tractors, vide their letter dated 12th April 1985 addressed
to the Chief Secretary, Governnent of U P. The next letter
in point of tinme, nanely, that dated 17th May 1985 addressed
by Ms Doongaji & Conpany to the Prine Mnister, also shows
that Ms Doongaji & Company were aware by this time that the
distilleries were being given 'permanently’ to the existing
contractors. Ms Doongaji & Conpany addressed another |etter
to the Prinme Mnister on 7th Novenber 1985 in which /they
once again conplained that the distilleries were being made
"permanent’ to the existing contractors. Now if Sagar ' Agar-
wal and M s Doongaji & Conpany knew as far back as @ Apri
1985 that the distilleries were being given in private
ownership to the existing contractors, it is difficult to
believe that Nand Lal Jaiswal who is also in the |iquor
trade for vyears did not known about it. In fact, every
person in the liquor trade woul d have know about this change
in policy which had been made by the State CGovernment under
the policy decision dated 30th Decenber 1984. W do not
therefore see any reason to up set the finding of the Hgh
Court that the petitioners were guilty of
45
enornous delay in filing the wit petitions and that in the
meanwhile, during the intervening period, the rights of
third parties had intervened in that respondent Nos.5 to 11
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acting on the basis of the policy decision dated 30th Decem
ber 1984, had incurred huge expenditure towards setting up
the distilleries. If the policy decision dated 30th Decenber
1984 were now to be set aside at the instance of the peti-
tioners, it would work inmense hardship on respondent Nos. 5
to 11 and cause grave injustice to them since enornopus
amount of tine, noney and energy spent by themin setting up
the distilleries would be totally wasted. Chviously, re-
spondent Nos.5 to 11 woul d not have proceeded with the work
of setting up the distilleries by spending considerable tine
and energy and incurring huge expenditure, if the wit
petitions had been filed in time, for in that event they
woul d have known that they would be running a serious risk
of losing tinme, noney and resources in case the wit peti-
tions were allowed. But since no wit petitions were filed
by any liquor contractors challenging the policy decision
dated 30th Decenber 1984 for-well nigh over 10 nonths,
respondent. Nos.5to 11 coul d not be bl aned for enbarking on
the task of setting up the distilleries pursuant to the
policy " decision dated 30th Decenber 1984. It would be nost
inequitous. now to tell respondent Nos. 5 to 11 that they
pol i cy decision dated 30th Decenber 1984 was unconstitution-
al and void and that all the time and energy spent and the
enornmous expenditure incurred by themin setting up the
distilleries is therefore futile and they cannot be permt-
ted to enjoy its benefits.

The Hi gh Court however, fell intoan error in splitting
up the policy decision dated 30t h Decenber 1984 into two
parts, one part relating to the grant for construction of
new distilleries by the existing contractors and the other
part relating to the grant of |icences for nmanufacture and
whol esal e supply of liquor to the existing contractors on
construction of new distilleries by themand in hol ding that
delay on the part of the petitioners in filing the wit
petitions disentitled themto relief in respect of only the
first part "and not in respect of the second. The H gh Court
took the view that by reason of the delay in filing of the
wit petitions, the petitioners could not be pernmtted to
assail the grant made to the existing contractors for con-
struction of newdistilleries but so far asthe grant of
i cences for manufacture and whol esal e supply of liquor from
the new distilleries was concerned. the challenge to  the
same was not precluded by the doctrine of |aches or - del ay
and taking this view, the H gh Court proceeded to hold that
the grant of licences for manufacture and whol esal e supply
of liquor made to the existing contractors was violative of
the equality clause of the Con-
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stitution. This view taken by the High Court is in our
opinion plainly erroneous. The policy decision dated 30th
Decenmber 1984 was a single integrated decision arrived at by
the State Governnent taking a holistic view of all the
aspects involved in the decision and it is difficult to
appreci ate how the Hi gh Court could sustain one part of the
policy and strike down the other. Either the policy as a
whol e coul d be sustained or as a whole, it could be declared
to be invalid, but certainly one part could not be sus-
tai ned, whatever be the ground and the other pronounced
invalid. That would be making a new policy for the State
CGovernment which it was not conpetent for the H gh Court to
do. Once the High Court cane to the conclusion that on
account of delay or laches in the filing of the wit peti-
tions or the creation of third.party rights in the nmean-
while, the Court would not interfere with one part of the
policy decision, the Court could not interfere with the
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second part of the policy decision as well. The consequence
of sustaining one part of the policy decision and striking
down the other would not only be to create a new policy for
the State Governnent but it would also cause considerable
hardship and injustice to respondent Nos. 5 to 11 and also
result in public m schief and inconvenience detrimental to
the interest of the State.

In the first place, under the policy decision dated 30th
Decermber 1984, new distilleries were to be constructed by
the existing contractors, not with a viewto making them
avai l able for manufacturing |liquor to any other person who
m ght give a nore acceptable bid or tender for D1 and D2
licences in the open market, but in order that the existing
contractors who put up the new distilleries should be able
to manufacture liquor and nake whol esal e supply of it under
D1 and D2 licences to be granted to themfor a period of 5
years. The grant of D-1 and D-2 licences to the existing
contractors for a period of 5 years for manufacturing |iquor
in the new distilleries constructed by themand supply it in
whol esale to retail vendors, was an integral part of the
policy decision dated 30th Decenber 1984. If D1 and D2
Iicences were not be granted to the existing contractors but
they were to be di sposed of by auction or tender to any one
who of fers the nost favourable rate, why should the existing
contractors or for the matter of that any one, spend so nuch
time, energy and resources and incur so-much expenditure for
constructing the distilleries. Ooviously the inducement to
the existing contractors for constructing new distilleries
at enornous cost was that they would be granted D- 1 and D2
licences at least for a period of 5 years. Otherwise, we do
not see why they should agree to construct new distilleries
spending so nuch time and energy and incurring such huge
expendi ture. Moreover, according to
47
the policy decision dated 30th Decenmber 1984, the rate
chargeable for supply of liquor manufactured in the new
distilleries was to be determned fromyear to year by an
Expert Conmittee appointed by the State Governnent, but if
such rate were to depend on the bid which my be nmade at the
auction or tender and obviously the auction or tender could
take place only at the end of 3 or 5 years and not from year
to year--the entire policy of rate fixation laid dowmn by the
State Governnment woul d be set at naught. What woul d ~happen
in effect is that the old policy which was being foll owed up
to 31st March 1986 and whi ch was sought to be changed by the
State Governnment woul d be revived but now the distilleries
forming the subject matter of that policy would not be the
old distilleries of which the | and and buil ding belonged to
the State Governnent and the plant and machi nery was subj ect
to transfer at a valuation but the new distilleries con-
structed by the existing contractors with their own nonies
and resources under the Letter of Intent dated 1st February
1985 and the Deed of Agreenent dated 2nd February 1985,
neither of which provided for transfer of the |land and
buil ding or the plant and nachinery to any ot her person who
m ght be granted D-1 and D-2 licences as a result of auction
or tender. The entire policy of the State Government con-
tained in the policy decision dated 30th Decenber 1984 woul d
be frustrated and a new policy would be nade out which
patently the High Court has no jurisdiction or power to do.

Secondly, it is obvious that respondent Nos. 5 to 11
took trenendous trouble by way of acquiring |and, construct-
i ng buildings, purchasing and installing plant and machi nery
and procuring and utilising large resources in setting up
new distilleries with a view to working them and nmanuf act ur -
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ing liquor for whol esale supply at such rate or rates as nay
be fixed by the Expert Commttee appointed by the State
CGovernment. Now if D1 and D2 licences are not granted to
them but are di sposed of through auction or tender to anot h-
er person the entire effort put in by themwould be wasted
and they woul d be disappointed of a legitinmate expectation
created by the policy decision dated 30th Decenber 1984
whi ch renmai ned unchal | enged for a period of over 10 nonths.
There can be no doubt that this would cause considerable
hardship and inconvenience to respondent Nos. 5 to 11

Moreover, it is difficult to see howD-1 and D2 |icences
could be disposed of in favour of the npbst acceptabl e bi dder
or tenderer, when such bidder or tenderer has no distillery
in which he can manufacture liquor. D1 licence, as we have
poi nted out above, cannot be granted to a person who does

not hold D2 licence and the grant of D2 licence post u-
lates that a distillery would be available to the |Iicencee
wher e he
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can work for nmanufacturingliquor. Here, barring the new
distilleries which are being set up by respondent Nos. 5 to
11 and the Ratlam and Nowgaon distilleries, there are no
other distilleries in the State of Mdhya Pradesh where
liquor can be manufactured and hence D-1 and D2 |icences
cannot be granted to any person other than respondent Nos. 5
to 11, unless the new distilleries constructed. by respondent
Nos. 5 to 11, are transferred to such other person either by
agreement or after acquisition by the State Governnment. W
can plainly rule out the possibility of any agreenment on the
part of respondent Nos. 5 to 11 to transfer the new distill-
eries to any other person towhomD-1 and D2 licences may
be granted by the State Government and the only alternative
left open to the State Governnent would therefore be to
acquire the new distilleries. But that would again frustrate
the policy of the State Covernment to - transfer the distill-
eries to private ownership and the old policy would be
revived, though in a different garb. Mreover, the State
CGovernment woul d have to produce over 40 crores of ‘rupees by
way of conpensation for the acquisition of the new distill-
eries and that would be a heavy drain on the public revenues
whi ch mi ght otherw se be used for developnental and welfare
activities. Further nore, the entire process of acquisition
woul d take considerable tinme, may be years, and during this
peri od, there would be no production of liquor and the State
CGovernment woul d have to purchase liquor from outside the
State at higher prices in order to satisfy the denmand of the
consum ng public, resulting in loss of licence fee as well
as excise duty. Even if the person to whom D1 and D2
licences nmay be granted agrees to set up a new distillery,
it woul d take considerable time and during the period /'taken
up in the construction of the new distillery, the State
Government  woul d | ose revenue. O course, it nmay be | urged
that if respondent Nos. 5 to 11 are not granted D-1 and D-2
licences but such licences are granted to any other person
or persons who offer a nore acceptable bid or tender, re-
spondent Nos. 5 to 11 would be constrained to transfer the
new distilleries to such other person or persons because
otherwise the new distilleries in their hands would remain
idle investrment. But the State GOvernnment cannot wait for
such chance to materialise and in the meanwhile, |ose public
revenue.

We have therefore no doubt that the Hi gh Court was not
at all justified in splitting up the policy decision dated
30th Decenber 1984 into two parts and in striking down the
second part, while sustaining’ the first. The Policy deci-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 38 of 52

sion dated 30th Decenber 1984 was one integrated policy
decision and it could either be sustained or struck down as
a whole. W nust accordingly hold that since the petitioners
wer e
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guilty of enormous delay in filing the wit petitions and in
the intervening period, the rights of respondents Nos 5 to
11 were created in that they spent considerable amount of
time, energy and resources and incurred huge expenditure in
setting up the new distilleries and sustaining one part of
the policy decision while striking down the other would
amont to creating a new policy for the State Governnent and
woul d al so entail considerable hardship and i nconveni ence to
respondent Nos. 5 to 11 and would al so be detrinental to the
interest of the State, it would be unjust. and inequitous to
grant relief to the petitioners against the policy decision
and the petitioners nust-in the circunmstances be held to be
disentitled to relief in respect of the policy decision in
its entirity. On thi's ground alone we would disniss the wit
petitions and al low the appeals of the State Government and
respondent Nos, 5 to 11.

But since considerable argunments were advanced before us
inregard to the validity of the policy decision dated 30th
Decenmber 1984 with reference to Article 14 of the Constitu-
tion, we shall proceedto consider this question- It would,
however, be convenient if we first exanmine two minor conten-
tions wurged on behalf of Ms. Doongaji & Co. as they are
relatively uninmportant and can be briefly disposed of in a
few words. The first contention raised by the | earned coun-
sel appearing on behalf of Ms. Doongaji & Co. was that it
was not conpetent to the State Governnent to give effect to
the policy decision dated 30th Decenber 1984 until after the
publication of Rules nade for that purpose under  section
62(2) (h) of the Act. The | earned counsel pointed out that

D-2 licence in its existing formdoes not contenplate any
construction licence at all: it isonly a licence to manu-
facture liquor and not a licence(to construct a distillery

and hence without publishing Rules relating to licence for
construction of a distillery, the State Governnent coul d not
i mpl enent  the change of policy under the policy decision
dated 30th Decenber 1984. This argunment was el aborated by
the | earned counsel by putting forward the follow ng conten-
tion which we nay reproduce in his owm words: "Rule XXl
contenplates the disposal of licences either by tender
auction or fixed licence fee or in such other manner as the
State CGovernnent may by general or special order direct. It
does not enable the State Government w thout publishing the
rules to licence construction and working of a distillery
under a changed policy: i.e. a policy which does not involve
tender, auction or fixed |licence fee. Any other construction
woul d-render the last clause of Rule XXIl as wultra vires
section 62(2)(h) and section 63 read with section 7(c)." The
| ear ned counsel also urged that "the decision of the Cabinet
in a neeting of the
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Cabinet is not an Order" within the nmeaning of Rule XXI| and
since no order under that Rule was produced, the Letter of
Intent and the Deed of Agreenment were without the authority
of law as being in contravention of that Rule. W do not
think this contention has any substance. It is a contention
of despair. It is difficult to understand why the policy
deci si on dated 30th Decenber 1984 cannot be given effect to
wi thout any new Rul es being nade by the State Covernnent.
There is nothing in the policy decision dated 30th Decenber
1984 which is contrary to the Rul es made under the Act. It
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is true that D2 licence inits existing form does not
contenpl ate construction of a distillery and that the Rules
do not seemto have prescribed the formfor a licence for
constructing a distillery. But, merely because the formof a
licence for constructing a distillery is not prescribed by
the Rules, it does not nean that such a licence cannot be
granted by the Excise Authorities. If the formof a Ilicence
is prescribed, then, of course, such formhas to be fol-
lowed, but if no formis prescribed, the only consequence is
that the Ilicence to be granted by the Excise Authorities
need not conformto any particular form Section 14(c) of
the Act clearly provides that the Excise Conm ssioner may
license the construction and working of a distillery and
there was, therefore, nothing contrary to the Act or the
Rules in the Excise Conm ssioner issuing Letter of Intent in
favour of each of respondent Nos. 5-11 granting |licence for
construction of a newdistillery. Rule XXIl, as we have
al ready pointed out, permts any one of four nodes of dis-
posal of licence to be adopted by the Excise Authorities and
it does not prescribe that the fourth node denoted by the
words "such -other manneras the State Governnent nay by
general or special order direct" can be resorted to only if
the first three nodes fail: Here, in the present case, the
policy decision dated 30th Decenber 1984 provided that
respondent Nos. 5-11, who were the existing contractors,
shoul d be granted licence to construct new distilleries and
D 1 and D2 licences should be given to themfor a period
of five years for manufacturing Iiquor in such new distill-
eri es and maki ng whol esal e supply of it to retail vendors in
the areas attached to those distilleries. This manner of
di sposal of licences was clearly covered by the fourth node
of disposal set out in Rule XXIl. W fail to understand why
any further Rules were necessary to be nade by the State
Government in order to give effect to this policy decision
arrived at by the State Government on 30t h Decenber, 1984.
The fourth nmode of disposal set outin Rule XXIl was, in our
opinion, sufficient to permt disposal of licences' in the
manner set out in the policy decision dated 30th  Decemnber
1984. The argunment that there was no general ~or specia
order nade by the State Government pursuant to the policy
deci si on dated 30th Decenber 1984 which would bring the case
within the
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fourth node set out in Rule XXIl is equally futile. Wen-the
policy decision dated 30th Decenber 1984 was arrived at by
the State GCovernment itself, there could be no need for
separate general or special order to be made by the State
CGovernment in that behalf. This would seemto be clear on
principle, but we find that there is a dedsion of this Court
in State of Oissa & Os. v. Harinarayan Jaiswal & Os.,
[1972] 3 SCR 784 where the sane view has been “accepted.
There, the section which cane up for consideration was
section 29 of the Bihar and Orissa Excise Act, 1915.  Sub-
section (2) of this section provided that the sum payable to
the State Governnment in consideration of the grant of an
exclusive privilege to manufacture and supply or |iquor
shall be determined as follows: "by calling tender or by
auction or otherwise as the State CGovernment may, by genera
or special order, direct." The State CGovernment adopted the
met hod of selling the exclusive privilege by private negoti -
ations and this was challenged on behalf of the petitioners
on the ground that the Governnent could sell the exclusive
privilege by private negotiations only if an order was nade
under section 29 sub-section (2) that the privilege in
guestion shall be sold by private negotiations and no such
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order having been nade by the State Governnent, the sale
effected by the State Governnent was invalid. This chall enge
was negatived by Hegde, J., speaking on behalf of the Court
in the follow ng words:
"In the cases of public auctions or in the
case of calling for tenders, orders from the
Gover nirent directing its subordinates to
notify or hold the auctions or call for ten-
ders is understandable. Public auctions as
well as calling for tenders are done by subor-
dinate officials. Further due publicity is
necessary _in adopting those methods. To re-
quire the Governnent to make an order that it
is going to sell one or nore of the privil eges
in question by negotiating with some one is to
make a nockery of the law. If the Governnent
can enter into negotiation with any person, as
we think it can, it nakes no sense to require
it tofirst nake an order that it is going to
negotiate with that person. W nust understand
a provision of “law  reasonably. Secti on
29(2) (a) does not speak of any order. It says
that "the State CGovernment may, by general or
special order direct". The direction contem
plated by that provisionis a direction to
subordinate officials. It is neaningless to
say that the Governnent should direct itself."
This decision provides a conplete answer to the contention

urged on
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behal f of Ms. Doongaji & Co. based on the | anguage of the
last clause of Rule XXIl. It is true that what has been

produced before the Court by way of policy decision dated
30t h Decenber 1984 is the decisionof the Cabinet and if its
production had been objected to on behalf of the State
CGovernment, a question woul d perhaps have arisen whether it
is barred formthe scrutiny of the Court under clause (3) of
Article 163 of the Constitution. But, it has been  produced
by the petitioners w thout any objection on the part of the
State Government and once it is produced, the Court is
entitled to look at it and it clearly contains the decision
of the State Governnent and must be held to fall within the
last clause of Rule XXIl. This view finds conplete support
fromthe decision of this Court in L.G Chaudhari v. Secre-
tary, L.S.G Deptt., Govt. of Bihar & Os., AR 1980 SC 383.

The | earned counsel appearing on behal f of Ms Doongaji
& Co. also raised another contention based on the provisions
of the Industries (Devel opment & Regul ation) Act, 1951..  The
argunent of the |learned counsel was that respondent Nos. 5-
11 were not entitled to set up new distilleries at the new
sites wthout obtaining a |licence fromthe Central - Govern-
ment under Section 11 of this Act and since there was | noth-
ing to show that they had obtained such |1licence before
setting up the new distilleries, their action in setting up
the new distilleries was illegal and could not give rise to
any rights in their favour. But, this contention is also
unsustainable. 1In the first place, no such contention was
raised in the wit petitions and neither the State Govern-
ment nor respondent Nos. 5-11 had any opportunity of answer-
ing such contention. This contention is based on facts and
we cannot permt the petitioners to raise it for the first
time in the present appeals. The foundation for this conten-
tion should have been laid in the wit petitions and the
necessary facts should have been pleaded in support of it.
No such plea having been raised and no such facts having
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been pleaded in the wit petitions, we cannot allow this
contention to be raised before us. Mrreover, it is obvious
from section 11 read with the definitions of 'factory’ and
"industrial wundertaking contained in sub-sections (c) and
(d) of section 3 of this Act that licence fromthe Centra
CGovernment for setting up new distilleries would be neces-
sary only if 50 or nore workers would be working in such
distilleries and here in the present wit petitions, there
is nothing to show that 50 or nore workers were going to be
enployed in the newdistilleries. W were told at the Bar
that in fact old distilleries were also working w thout any
licence fromthe Central CGovernnent, presumably because |ess
than 50 workers were enployed in such distilleries. This
contention of the | earned counsel on behalf of Ms Doongaji
& Co. nust also, therefore, be rejected.
53

That takes us to the next contention urged on behalf of
the petitioners in regard to the validity of the policy
deci sion /dated 30th Decenber 1984 tested with reference to
Article ‘14 of the Constitution. The H gh Court, of course,
declined to interfere with-what it called the first part of
the policy decision on account of |aches or delay on the
part of the petitioners but came to the conclusion that the
second part of the policy decision was violative of the
equality clause. /The H gh Court observed that the policy
deci sion dated 30th Decenber 1984 "in so far as it relates
to the grant of licences for manufacture and whol esale
supply of country liquor ........ contravenes Article 14
of the Constitution and interference to that extent 1is
called for". The argunent which found favour with the Hi gh
Court was, and that is the argunent which was reiterated
before wus on behalf of the petitioners, that the ©policy
deci sion dated 30th Decenmber 1984 that |icence to construct
new distilleries should be given only to the existing con-
tractors and D-1 and D-2 |icences to manufacture and supply
it in wholesale to retail dealers liquor in such new dis-
tilleries should be granted to them alone to the exclusion
of other liquor contractors without holding auction or
inviting often which would give an opportunity to all |iquor
contractors interested in setting up new distilleries and
manuf acturing and supplying liquor to conplete for the grant
of such licences, was arbitrary and irrational and there was
no valid justification for selectively preferring the exist-
ing contractors to other liquor contractors for grant  of
such licences. This contention, plausible thoughit may seem
at tint blush, is, in our opinion, wholly untenable. There
are two very effective answers to it given by the |earned
Attorney General and the |earned counsel for Respondent  Nos.
5-11 and we shall imediately proceed to discuss them

But, before we do so, we may at this stage conveniently

refer to a contention of a prelimnary nature advanced on
behal f of the State Governnent and respondent Nos. 5-11
against the applicability of Article 14 in a case dealing
with the grant of liquor licences. The contention was  that
trade or business in liquor is so inherently pernicious that
no one can claimany fundanental right in respect of it and
Article 14 cannot therefore be invoked by the petitioners.
Now, it is true, and it is well settled by several decisions
of this Court including the decision in Har Shanker & Os.
etc. v. Deputy Excise & Taxation Conm ssioner & Ors., [1975]
3 SCR 254 that there is no fundanental right in a citizen to
carry on trade or business in liquor. The State wunder its
regul atory power has the power to prohibit absolutely every
form of activity in relation to intoxicants--its manufac-
ture, storage, export, inmport, sale and possession. No one
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can cl ai mas agai nst the
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State the right to carry on trade or business in liquor and
the State cannot be conpelled to part with its exclusive
right or privilege of manufacturing and selling liquor. But
when the State decides to grant such right or privilege to

others the State cannot escape the rigour of Article 14. It
cannot act arbitrarily or at its sweet will. It nust conply
with the equality clause while granting the exclusive right
or privilage of manufacturing or selling liquor. It s,

therefore, not possible to uphold the contention of the
State Government and respondent Nos. 5-11 that Article 14
can have no application in a case where the Ilicence to
manufacture or sell liquor is being granted by the State
Covernment. The State cannot ride roughshod over the re-
qui rement of that Article.

But, while considering the applicability of Article b,
in such a case, we mnmust bear in mnd that, having regard to
the nature of the trade or business, the Court woul d be sl ow
to interfere with the policy laid down by the State Govern-
ment for- grant of licences for. manufacture and sale of
[iquor. The Court would, in view of the inherently perni-
cious nature of the conmodity allow a |arge neasure of
[atitude to the State Government in determning its policy
of regulating, manufacture and trade in Liquor. Moreover,
the grant of licences for manufacture and sale of |iquor
woul d essentially be a matter of econonic policy where the
court would hesitate to intervene and strike down what the
State Government has done, unless it appears to be plainly
arbitrary, irrational ~or malafide. W had occasion to
consi der the scope of interference by the Court under Arti-
cle 14 while dealing with laws relating to economc¢c  activi-
tiesin RK Garg etc. v. Union of India & Os. etc. ' [1982]
1 SCR 947. W pointed out in that case that laws relating to
econom c activities should be viewed with greater |atitude
than laws touching civil rights such as freedom of | speech
religion, etc. W observed that the |legislature should be
,allowed sone play in the joints because it has to 'deal wth
conpl ex probl ens which do not admit of solution through any
doctrinaire or strait-jacket forrmula and this-is particular-
ly true in case of legislation dealing with economic nat-
ters, where, having regard to the nature of the problens
required to be dealt with, greater play in the jointshas to
be allowed to the legislature. W quoted with approval the
following adnonition give by Frankfurter,-J. in Mrey v.
Dond, (354 US 457):

"In the utilities, tax and econom ¢ regul ati on
cases, there are good reasons for judicia
self-restraint if not judicial deference

to legislative judgnment. The | egislature after
all has the affirmative responsibility. The
courts have only the power to destroy, not to
reconstruct. \Wen these are added

55
to the conplexity of econom c regulation, the
uncertainty, the liability to error, t he

bewi | dering conflict of the 'experts, and the
nunber of times the judges have been overrul ed
by events-self-linmtation can be seen to be
the path to judicial wisdomand institutiona
prestige and stability."
What we said in that case in regard to legislation relating
to economic matters nust apply equally in regard to execu-
tive action in the field of economic activities, though the
executive decision may not be placed on as high a pedestia
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as legislative judgnent in so far as judicial deference is
concerned. W nust not forget that in conplex economc
matters every decision is necessarily enpiric and it is
based on experinmentation or what one may call ’'trial and
error method’ and, therefore, its validity Cannot be tested
on any rigid a 'priori’ considerations or on the application
of any straight-jacket fornmula. The court nust while adjudg-
ing the constitutional validity of an executive decision
relating to economic matters grant a certain neasure of
freedom or play in the 'joints’ to the executive. "The
problem of CGovernnent" as pointed out by the Supreme Court
of the United States in Metropolis Theatre Conpany v. State
of Chicago, 57 Lawers Edition 730 "are practical ones and
may justify, if they do not require, rough accommobdati ons,
illogical, it may be, and unscientific. But even such criti-
cism should not be hastily expressed. What is best is not
di scernible, the -wi sdomof any choice may be disputed or
condemned. Mere errors of Governnment are not subject to our
judicial review. It-is only its palpably arbitrary exercises
whi ch can be declared void." The Government, as was said in
perm an Basin Area Rate cases 20 Lawyers Edition (2d) 312,
is entitled to nake pragmatic adjustnents which may be
called for Dby particular circumstances. The Court cannot
stri ke down a policy decision taken by the State Government
nerely because it feel's that another policy decision would
have been fairer or wiser or nore scientific or logical. The
Court can interfere only if the policy decision is patently
arbitrary, discrinmnatory or mala fide. It is  against the
background of these observations and keeping them in mnd
that we nust now proceed to deal with the contention of the
petitioners based on Article 14 of the Constitution

The first answer to the contention of the petitioners
is, and this in our opinionis a fatal -answer, ‘that no
i quor contractors have in fact been excluded from consi der-
ation under the policy decision dated 30th December 1984. It
is undoubtedly true that, on the application of the existing
contractors, the State Governnent decided to grant 'to them
licences to construct new distilleries inlieu of” the old
distilleries in
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Gnalior, Ujjain, Dhar, Badwaha, Chattisgarh, Bhopal Seoni as
also to give themD-1 and D-2 |icences to manufacture |iquor
in such newdistilleries and to sell it in wholesale to
retail vendors in the respective areas attached to such new
distilleries and it m ght appear on a superficial reading of
the policy decision dated 30th Decenber 1984 that the entire
cake was handed over to the existing contractors and al
ot her liquor contractors were |left out and they were denied
an opportunity of asking for simlar licences. But /'this
view, in our opinion, is based on a msreading of the policy
deci sion dated 30th Decenber 1984. It ignores clause 2 of
the policy decision which clearly provides that "if some
such ’'simlar matters are put up, the departnment on the
basis of the principles recormended by the Cabinet  Sub-
Commttee should take decisions". It is clear from this
clause that the State Governnent envisaged the possibility
of other liquor contractors making simlar applications for
licences to construct new distilleries and to manufacture
and supply liquor fromsuch new distilleries and hence
provided that if any such applications are nmade, they shoul d
be disposed of by the Excise Departnment on nerits on the
basis of the principles "recormended by the Sub-Conmittee"
that is, on the basis of the sanme principles on which the
licences were decided to be granted to the existing contrac-
tors. It is therefore inpossible to see howit can at all be
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contended that other contractors were excluded from consid-
eration for the grant of licences for new distilleries. |If

any |liquor contractor nakes an application for a licence to
construct a newdistillery on the same terns on which |Ii-
cences are granted to the existing contractor his applica-
tion would have to be considered on nmerits by the Excise
Authorities and the Excise Authorities may, if they find the

proposal suitable, grant to such liquor contractor |icence
to construct a new distillery along with D2 |icence on the
sane basis. The Excise Authorities may, in such event,

either (1) direct such liquor contractor to nmanufacture
rectified spirit, denatured spirit or foreign liquor in the
new distillery for the remaining period of the D1 and D2
Iicences of the existing contractors and thereafter consider
himalong with other liquor contractors for grant of D1 and
D-2 licences in respect of the new distillery or (2) reduce
and/or alter the  area of supply-of any of the existing
contractors and grant ‘D-1 licence to such |iquor contractor
in respect of the carved out area. If the Cabinet decision
dated 30th Decenber 1984 while granting licences to the
exi sting contractors |leaves it open to other |iquor contrac-
tors to come in and apply for sinilar licences, it is diffi-
cult to see how the challenge based on Article 14 can be
sust ai ned.

This view taken by usis sufficient to dispose of the con-
tention
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based on Article 14. But apart fromthis answer to the
contention which has found acceptance with us, there is
anot her answer which.is equally strong and cogent. Let us
consider the circunstances under which the policy  decision
dated 30th Decenber 1984 cane to be taken. The proposa
which ultimately cul minated in the policy decision was first
initiated in July 1983 by the MP.  Distillers Association
whi ch was of course an association of existing distillers,
maki ng a representation to the State Governnment for privati-
sation of the distilleries. The situation which prevailed at
that tine in regard to the distilleries was quite  disturb-
i ng. Whatever night have been the position at the date when
the distilleries were constructed, considerable human habi -
tation had grown around them over the years and, barring
Gnalior and Dhar distilleries, all the other distilleries
were in thickly populated localities and even so far as
Gnal ior and Dhar distilleries were concerned, it was appre-
hended that within 5 or 7 years they would alsobe in the
same unhappy situation. The result was that the working of
the distilleries at the old sites was causing serious air
wat er and environmental pollution. The note prepared by the
separate Revenue Departnent for the consideration of the
Cabi net Sub-Conmittee as al so the Report of the Vijayvarg
Conmittee clearly showed that there was consi derable air and
wat er pollution on account of dirty water flow ng out of the
distilleries and fouling air and water. There was not enough
space at the old sites for constructing | agoons for renoval
of the polluted water coming out of the distilleries. It was
therefore necessary to transfer the distilleries to new
sites which would be away from human habitation and. where
the distilleries could be constructed keeping in nind the
standards fixed by the MP. Pradushan N varan Mandal for
renoval of polluted water and keeping the environment dean
and whol esonme. Moreover, the total capacity of the distill-
eries including Ratlam Al cohol plant and Nowgaon distillery
was only 203 | akhs proof litres and even this quantity of
producti on was not being reached largely on account of old
pl ant and nmachi nery. The result was short supply of country
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liquor leading to loss of licence fee as well as excise duty
on the part of the State Government. Moreover, the estinmated
consunption of liquor in the State was likely to be around
482.36 | akhs proof litres by the year 1991 and by the turn
of the century it was expected to reach the startling figure
of 1696.80 |akhs proof litres. The existing distilleries
wer e obviously incapable of nmeeting this growing demand for
country liquor. The plant and nachinery of the distilleries
had becane antiquated and worn out and the licensees for the
time being had no incentive to replace it by nodern plant
and machi nery. The buildings in which the distilleries were
housed had also becone old and dilapidated and the State
Government was not in a position to
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maintain themin good condition and obviously the |icencees
for the tinme being were also not interested in keeping the
bui |l dings in good state of repair because the buildings did
not belong to them It was therefore absolutely essential to
construct / new distilleries wth nodern technol ogi cal | y
advanced ‘pl-ant and machi nery at new sites where there would
be no problemof air or water pollution. The question was as
to how this should be done whether the new distilleries
should be constructed by the State Governnent or whether
they should be placed in the private sector. The proposa
made by MP. Distillers Association was that the distiller-
ies should be transferred to private ownership and they
of fered to take over the existing distilleries. The Cabinet
SubConmi ttee considered this questionin all its aspects and
reached the conclusion that it would be better —to entrust
the construction of the newdistilleries to the private
sector rather than ask the State Government to do so. There
are four very good reasons why the Cabinet~ Sub-Committee
took this view In the first place, the distilleries were in
private ownership in alnost all the States barring the State
of MP. and there was no reason why the State of MP. should

not fail in line with what was happening in the other
States. Secondly, the State Governnent would have to invest
about Rs.50 crores, in any event nore than Rs.40 crores, if

the State Governnment had to construct and cut up new dis-
tilleries. This |large anmount woul d becone -available for
ot her devel opmental and wel fare programre, if, instead  of
the State Government the private sector was entrusted wth
the task of construction of new distilleries. Thirdly, the
State Governnment would not have to, incur any recurring
expenditure on maintenance of the buildings and the plant
and rmachinery, because in the event of construction of the
new distilleries being entrusted to private entrepreneurs,
mai nt enance of buildings as well as plant and rmachinery
woul d becone their responsibility and noreover they  would
have real interest in keeping and nmintaining themin good
condition. And lastly, the land and buildings in which the
distilleries were then housed woul d beconme available to the
State Government for sale and, situated as they were in
thickly populated areas, they would fetch a very handsone
price which would go to augnent the resources of the State
CGovernment. The State Governnent for these reasons thought
it desirable that the construction of new distilleries
should be in the private sector and, after discussion wth
the MP. Distillers Association the State Governnent deci ded
to entrust the construction of new distilleries to the
existing contractors who had already offered to take over
the distilleries.

There was al so one other factor which, according to the
State Governnment and respondent Nos. 5 to 11, weighed with
the State
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CGovernment in arriving at the decision to entrust the con-
struction of newdistilleries to the existing contractors
instead of inviting offers by advertisenent and that factor
was that the |licences of the existing contractors were
coming to an end on 31st March, 1986 and it was therefore
necessary that the new distilleries should be ready for
manuf acture of |iquor before 1st April, 1986. The construc-
tion of newdistilleries was a tinme-consumning job because it
i nvol ved selection of appropriate |and, approval of the
authorities to the land selected, entrustnment of contract
for <construction to a conpetent contractor, obtaining of
sanction of the nunicipal and other authorities to the plans
acquisition of materials —and construction of buildings
pl aci ng of orders for nodern sophisticated plant and nachin-
ery and installation of such plant and machinery in the
distilleries. Thi s whol e process was bound to take consi der-
able time and the State Governnent could not therefore be
faulted if they negotiated with the existing contractors who
had cone forward with a positive offer and entrusted the
construction of new distilleries to themso that they could
be ready for manufacture by 1st April 1986. Mreover it nay
be noted that no other person with experience of working a
distillery had come forward with an offer to set up a new
distillery. It is not possible to believe that when the
existing contractors who were nmenbers of MP. Distillers
Associ ation had nade an offer to the State Covernnent to set
up new distilleries and considerable deliberations and
detailed enquiries were going on at the highest. level for
deci di ng whether the new distilleries shoul d be handed over
to the private sector and negotiations were actually being
carried on wth the MP. Distillers Association in that
behal f the other liquor contractors were not aware of any
such proceedi ngs. Even after the policy decision dated 30th
Decenmber, 1984 was reached by the State CGovernnent, neither
Nandi al Jal swal nor Ms Doongaji & Co. made any application
for grant of licence to construct a new distillery’ on the
same terns on which licences were decided to be granted to
the existing contractors. It is true that Sagar Aggarwal did
make an offer but it may be noted that in the first place he
was at no tine a D-2 licencee and he had no experience of
working a distillery and secondly, his main-interest was in
having D-1(S) licences for Jabal pur and Betul districts. It
is also significant that while taking a decision to grant
licences to the existing contractors to put-up new distill-
eries, the State Governnment did not wish to create a nonopo-
ly in favour of the existing contractors and the State
CGovernment therefore, when entering into the Deed of Agree-
nment, limted the duration of D2 licence to be granted to
each of the existing contractors to five years and also | eft
it open to other distillery contractors to cone in- on the
sane ternms. In fact the | earned Attorney Cenera

60

frankly stated that if Ms Doongaji & Co. made an applica-
tion for a licence to construct a new distillery on the
basis as others, his application wwuld be considered by the
State CGovernnent. We fail to appreciate how in these circum
stances it can at all be contended that the policy decision
dated 30th Decenber, 1984 taken by the State CGovernnent was
arbitrary or irrational so as to be violative of Article 14
of the Constitution.

We nmay al so point out that when the State Governnment is
granting licence for putting up a new industry, it is not at
all necessary that it should advertise and invite offers for
putting up such industry. The State Government is entitled
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to negotiate with those who have conme up with an offer to
set up such industry. This principle was clearly and une-
quivocally accepted by this Court in Kasturi Lal Lakshm
Reddy v. State of Jammu & Kashmir, [1980] 3 SCR 1338 where
contracts entered into by the state Government with three
manuf acturers giving themthe right to set up factories in
the State for the manufacture of rosin, turpentine and other
derivatives and naking available to theman assured supply
of 4,000, 3,500 and 8000 netric tonnes of rosin per year by
gi ving them tappi ng contract were chall enged as viol ative of
Article 14 of the Constitution on the ground that the State
CGovernment had not issued any advertisement inviting offers
for award of tapping contract or stating that the tapping
contract would be given to any party who would be prepared
to put up a factory for nmanufacture of rosin, turpentine and
other derivatives within the State and thereby equality of
opportunity to conpete for obtaining such contracts was
deni ed to ot her persons. This Court speaking through one of
us (Bhagwati, J., as he then was) pointed out: -

"The pre-dom nant purpose of the trans-
action was to ensure setting up of a factor by
the 2nd respondents as part of the process of
i ndustrialisation of the State and since the
2nd respondents for that purpose. If the State
wer e/ giving tapping contract sinplicitor there
can be no doubt that the State would have to
auction or invite tenders for securing the
hi ghest price, subject, of course, to any
ot her  rel evant overriding considerations of
public weal or interest, but in a case
like this where the State is allocating re-
sources such as water, power, ~raw materials
etc. for the purpose of encouraging setting up
of industries wthin the State, we ' do not
think the State is bound to advertise and tel
the people that it wants a particular industry
to be set up withinthe State and invite those
interested to conme up
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with proposals for the purpose. The State may
choose to do so, if it -thinks fit-and in a
given situation, it may even turn to be advan-
tageous for the State to do so, but if any
private party cones before the State -and
offers to set up an industry, the State ~would
not be committing breach of any constitutiona
or legal obligation if it negotiates with such
party and agrees to provide resources. and
other facilities for the purpose of setting up
the industry. The State is not obliged to tel

such party; "Please it. | will first Jadver-
tise, see whether any other offers are forth-
conm ng and then after considering all offers,
decide whether | should let you set wup the
industry". It would be nbst wunrealistic to
insist on such a procedure ............... The

State nmust be free in such a case to negotiate
with a private entrepreneur with a view to
i nducing himto set up an industry within the
State and if the State enters into a contract
with such entrepreneur for providing resources
and other facilities for setting up an indus-
try, the contract cannot be asailed as invalid
so long as the State had acted bona fide,
reasonably and in public interest. If the
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terms and conditions of the contract or the
surroundi ng circunstances show that the State
has acted nmala fide or out of inproper or
corrupt notives or in.order to pronote the
private interests of some one at the cost of
the State, the Court will undoubtedly inter-
fere and strike dowmn State action as aribi-
trary, unreasonable or contrary to public
interest. But so long as the State action is
bona fide and reasonable, the Court will not
interfere nerely on the ground that no adver-
tisement was given or publicity made or ten-
ders invited."
Here, in the present case, the pre-dom nant purpose of the
policy decision dated 30th Decenber, 1984 was to ensure
construction and setting up of new distilleries with nopdern
technol ogically advanced plant-and nachinery at new sites
where there would be no possibility of air and water poll u-
tion and if for achieving this purpose the State Governnent
consi dered the offer of the existing contractors and negoti -
ated with them and ultimately decided to grant to them
i cences for construction of new distilleries on the terns
and conditions set out in the recommendati ons of the Cabinet
sub-Conmittee it s difficult to see how, in view of the
decision in Kasturi Lal Lakshm Reddy’'s case (supra) the
State CGovernnent could be said to have acted arbitrarily or
capriciously in violation of Article 14 of the Constitution.
The con-
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tention of the petitioners based on Article 14 of the Con-
stitution nust therefore stand rejected.
Before we part with this case we nmust express our strong
di sapproval of the observations made by B.M Lal, "J. in
paragraph 1,9, 17, 18, 19 and 34 of his concurring opinion
The |learned Judge nmade sweeping observations attributing
mal a fides, corruption and underhand dealing to the State
Government. These observations are in our opinion not at al
justified by the record. In the first place it is difficult
to appreci ate how any such observation could be nmade by the
| earned Judge wi thout any foundation for the sane being laid
inthe pleadings. It is true that in the wit petitions the
petitioners used words such as "mala fide, "Corruption’ and
"corrupt practice’, but the use of such words is not enough
What is necessary is to give full particulars of such alle-
gations and to set out the material facts. specifying the
particul ar person agai nst whom such all egations are nade so
that he may have an opportunity of controverting such alle-
gations. The requirenent of lawis not satisfied in so far
as the pleadings in the present case are concerned and in
the absence of necessary particulars and material facts, we
fail to see how the |earned Judge could come to a- finding
that the State Governnent was guilty of factual mala ' fides,
corruption and under-hand dealings. The | earned Judge ob-
served that anmount was spent by respondent Nos. 5 to 11 "in
working out the contract in approaching the concerned au-
thorities of the State". This observations carried a direct
al l egation that noney passed fromrespondent Nos. 5 to 11 to
"the concerned authorities" for getting the licences. But no
such all egation was at any time made by the petitioners and
when the petitioners did not nake any such allegation in the
pl eadi ngs, nor even stated as to which authority took nonies
by way of illegal gratification, it is difficult to wunder-
stand how the |earned Judge could possibly nake such an
observation. The petitioners also did not make any specific
i mputati on of under hand dealing in the wit petitiones and
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yet the | earned Judge inexplicably canme to the conclusion
that the State Governnent was guilty of 'sinister underhand
dealing’. The Ilearned Judge was clearly not justified in
doi ng so.

But, quite apart fromthis objection based on I|ack of
proper and adequate pleading, we think that even on nerits
the observations nade by B.M Lal, J. were clearly unjusti-
fied. There is not an iota of evidence to establish or even
as much as to indicate that the State Government was actuat -
ed by any collateral purpose or was guility of any ’sinister
under hand deal ing’ or was pronpted by any currupt motive in
reaching the policy decision dated 30th Decenber, 1984.
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What the | earned Judge has said is based entirely on conjec-
ture and suspicion and approach which does not go well with
judicial disposition of a case. There are two inportant
factors which throw considerable light in determ ning wheth-
er a policy decisionis mala fide or notivated by inproper
consi derations. One relates to the manner and nethod of
reaching " the policy decision and the other to the circum
stances in which the policy decision is taken and the con-
siderations which have entered into the naking of it. Now,
it is dear fromthe detailed statenent of facts which we
have given at the commencenent of this judgment that the
entire process comencing with the representation of the
MP. Distillers’ Association in July 1983 and culmnating in
the policy decision dated 30th Decenber 1984 was spread over
a period of about 17 nonths and it included gathering of
information, on-spot inspectionof the sites, collegiality
of deliberations, candour of -inter-departnental and intra-
departnmental conmuni cation and a dialectical interaction of
different multilateral viewpoints. The policy decision was
an informed and reasoned decision arrived at after ‘detailed
inquiries, fact-finding efforts and reports spreadi ng over a
period of more than a year and a hal f. Several queries and
issues were raised by the Finance  Departnment boldly and
fearlessly and these queries and issues were fully and
frankly dealt with, clarifications were given and the entire
matter was fully considered. There was no attenpt at any
stage of suppress discussion and debate or to avoid or
side-track or push under the carpet any doubts or - questions
rai sed by any of the parties involved in the deliberations.
It is also significant that the policy decision was not
arrived at by a single individual in the secrecy of his
chanmber but it was by the entire Cabinet and it was based on
the recomrendati ons nade by the Cabinet SubCommittee which
was conposed of four Mnisters.assisted by officers from
different departnents belonging to the highest scholars of
the civil service. It nay also be noted that the Cabinet
Sub-Comittee considered the matter fromdifferent ~angles,
obtai ned relevant information, sent a Commttee of ~officers
for spot inspection, took stock of the valuation and the
likely investnment, reviewed the problemand worked out the
solution and nade its reconmendations to the Cabinet. The
entire proceedi ngs of the Cabi net Sub-Commttee were before
the Cabinet including the reasons for which the reconmmenda-
tions were nade and it was after considering these recomren-
dations that the Cabinet reached the policy decision. The
entire proceedi ngs show that there was conpl ete openness of
di scussion and deliberation. There was no suddenness of
deci sion, no inpulsive caprice or arbitrariness in reaching
the decision. The policy decision was plainly and avowedly
an informed and institutionalised decision and the nmanner in
64

which it was reached is clearly indicative that it was
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neither nmala fide nor guided by any corrupt or «collatera
consi derati ons.

We have al ready di scussed the circunstances under which
the policy decision dated 30th Decenber, 1984 cane to be
made. We need not repeat what we have said in the preceding
paragraphs in regard to the making of the policy decision
and the circunstances under which it was nmade. These circum
stances plainly and unnistakably point to the bona fides of
the policy decision. It is not possible to discern any nala
fides or any inmproper or corrupt notive on the part of the
State Government in reaching the policy decision. It is
significant to note that the State Governnment did not con-
cede what ever was denanded by the existing contractors. The
existing contractors wanted the |and and buildings of the
existing distilleries to be transferred to themat a valua-
tion but the Cabinet Sub-Conmittee did not agree to this
suggestion and insisted that the existing contractors would
have to acquire|land at new sites, construct buildings for
setting up new distilleries, and the land and buildings in
which the existing distilleries were housed woul d conme back
to the State Covernment: The ~Cabinet Subconmittee also
insisted on the existing contractors to nmake the necessary
arrangenents for renoving air and water pollution in the new
distilleries as also to-construct a |laboratory with nopdern
equi pmrent. The State Governnent al so changed the node of
rate fixation. Originally the rates for supply of liquor to
the retail vendors were fixed on the basis of tenders every
five years with the result that the rates accepted by the
exci se authorities on the basis of the tenders continued to
prevail for a period of five years. Now it is a fallacy to
assune that the | owest rates quoted by the tenderers would
necessarily be the cheapest and the best. If the ‘tenderers
form a syndicate they can push up the rates for supply of
[iquor and in fact it is obvious fromthe rates which were
accepted by the excise authorities for the five year period,
1st April, 1981 to 31st March, 1986, that these were not the
nost reasonabl e rates. The Cabinet Sub-Committee therefore
felt that the systemof rate fixation prevalent in West
Bengal was the nost beneficial to the State Governnent
because it provided for rate fixation by an expert Committee
which would take into account the escal ation or ~de-escala-
tion in the price of raw materials, varying labour cost ~and
fluctuating nmarket conditions every year and arrive at _a
reasonable rate, fair both to the licencee and to the State
Government. The Cabinet-Committee also did not reconmend
taki ng over of the plant and nachinery of the old distiller-
ies from the existing contractors against paynent of its
value with the result that the old plant and machinery
remai ned with the existing contractors and obviously it
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woul d have no val ue because they would not be able to sel
it to any one and it would be dead junk in their hands and
the price paid by themto the out-going licences would be
totally lost. It is indeed difficult to see howit can _at
all be said that in making its reconendati ons, the Cabinet
Sub-Comittee was guilty of any nala fides or underhand
dealing or was actuated by any corrupt notive. The Cabi net
nerely accepted the reconmendations made by the Cabinet
SubCommittee and in fact when the deed of Agreement cane to
be executed with each of the existing contractor the State
Government actually introduced a provision that D-2 |icences
would be given only for a period of five years. W are
therefore unable to appreciate how B.M Lal, J. could possi-
bly pass strictures against the State Governnent attributing
mal a fides, under-hand dealing and corruption to the State
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Gover nnent .

W nmmy also in this connection refer to an allegation
made by Sagar Aggarwal that by reason of the policy decision
dated 30th Decenber. 1984 the State Government would incur a
| oss of about Rs. 56 crores. This allegation did not find
favour with Acting Chief Justice J.S. Verma but it seened to
have i npressed B.M Lal, J. because he categorically stated
in paragraph 17 of his concurring opinion that even if D1
licences were granted to respondent Nos. 5 to 11 only for a
period of five years the State Governnent would suffer a
loss of Rs. 56 crores. W find it difficult to wunderstand
how B.M Lal, J. could possibly come to a conclusion that
the State Governnent would be incurring a loss of Rs. 56
crores by the policy decision dated 30th Decenber, 1984. The
figure of Rs. 56 crores-was arrived at by Sagar Aggarwal on
the assunption that if instead of granting licence to the
existing contractors to construct new distilleries and
giving themD 1 and D-2 |licences for a period of five years,
D 1(S) licence was granted to himfor the entire territory
of the State of Madhya Pradesh and he was able to get |iquor
from the Ratlam Al cohol plant at the rate of Rs. 1.80 per
proof litre in sufficient quantity so as '"to be able to
supply liquor to retail vendors in the entire State he woul d
be able to save for the State CGovernment a sumof Rs. 56
crores on the basis that otherwise a rate of Rs. 4 per proof
litre would be charged by the existing contractors. This
assunption is, in our opinion, wholly unfounded. It is
totally absurd and' chinerical. In the first place, the
Ratl am Al cohol plant was unable to supply the requirenents
of even Jabal pur and Betul districts and during the period
ending 31st March 1986 Sagar Aggarwal hinself had to pur-
chase liquor fromoutside at higher rates in order to satis-
fy the requirements of these two districts for which he held
D-1(S) licence. 'If that be so, how could Ratlam
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Al cohol plant which could not produce nore than 60 | akh
proof litres at the outside, possibly supply liquor for the
whol e of the territory of the State. If Ratlam Al cohol / pl ant
could be made to supply the requirenent of the entire’ State
there woul d be no need for any other distillery at all. But
obviously the capacity of the Ratlam Al cohol plant was very
limted and it was not able to achieve production on up to
this capacity. Secondly, it was decided that the “Ratlam
Al cohol plant would manufacture only ractified spirit for
maki ng masala |iquor which was nore popul ar and which
brought greater revenue to the State and obviously therefore
Ratl am Al cohol plant could not be available for - producing
ordinary liquor for supply to the retail vendors. Thirdly,
it is difficult to understand how the | earned Judge  could
assune that Sagar Aggarwal would continue to get |iquor from
Ratl am Al cohol plant at the rate of Rs. 1.80 per proof
litre. The rate for supply of liquor by the Ratlam Al coho
pl ant woul d naturally depend upon varyi ng market conditions.
And lastly we fail to understand how the | earned Judge coul d
proceed on the assunption that a rate of Rs.4 per proof
litre would be fixed by the Export Committee for supply of
i quor by the existing contractors fromthe new distiller-
ies. We do not know what rate would be fixed by the Expert
Conmittee. That woul d depend upon di verse consi derati ons and
of course one of the considerations would certainly be that
Sagar Aggarwal had offered mnus 2.31 rupees per proof litre
while taking D-1(S) licences for Jabal pur and Betal dis-
tricts. The figure of Rs.56 crores put forward by Sagar
Aggarwal and accepted by the learned judge was clearly
hypot heti cal and based on assunptions which were totally
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unwarranted. We do not think that the |earned Judge was
right in observing that the public exchequer would incur a
loss of Rs.56 <crores by the policy decision dated 30th
Decenmber, 1984 and that the policy decision was therefore
vitiated by mal a fides or under-hand dealing or inproper or
corrupt notive

We nmay observe in conclusion that Judges should not use
strong and carpi ng | anguage while criticising the conduct of
parties or their witnesses. They nmust act wth sobriety,
noderation and restraint. They nust have the hunmility to
recognise that they are not infallible and any harsh and
di sparagi ng strictures passed by them agai nst any party may
be m staken and unjustifiied and if so, they nay do consi der-
abl e harm and mschief and result in injustice. Here, in the
present case, the observations nade and strictures passed by

BM Lal, J. were totally unjustified and unwarranted and
they ought not to have been made.
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We nust therefore hold that the H gh Court was in error
inallowingthe wit petitions evento a limted extent. W
accordingly allow the appeals of the State Governnent and
respondents Nos. 5 to 11 and disnmiss the wit petitions. The
speci al |eave petitions of Ms. Doongaji & Co. and Nand La
Jaiswal wll also stand dism ssed. W woul d however on the
facts and circunstances of the present case nake no orders
as to costs.

S R Appeal s all owed and Petitions
di sm ssed
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