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ACT:

Conservation of Foreign Exchange and Prevention of
Smuggling Activities Act, 1974, Section 11, Scope of - Whet her
Central Government is bound to consider the application of
the detenu’s representati on and non-consideration thereof is
illegal-Wether it is a Constitutional right of the detenue.

HEADNOTE:

The petitioner challenged the detention of his brother
Dawood Hasan Sheikh |brahim under the Conservation of
Forei gn Exchange and Prevention of Shuggling Activities Act,
1974. The detention order was passed on COctober 2, 1979 by
the detaining authority. The representation nade by the
detenu on Novenber 14, 1979 to the detaining authority in
which inter alia he asked for supply of the copies of
docunents and statenents relied upon in the grounds of
detention, was rejected on Decenber 10, 1979 by the Mnister
of State in the Home Mnistry of State Government, by virtue
of the authorisation to deal with the representations of
detenus by a Standing Oder nade by the Chief Mnister on
Decenmber 3, 1979. In the neantinme, the Advisory Board net
and considered the representation of the detenue and nade a
report to the Governnent on Decenber 6, ~1979. The said
M nister had dealt with the representation and rejected it
after the Board had nade its report to the Government.

On Novenber 19, 1979, the detenu nade an application to
the Central Governnment for revocation of the order of his
detention under section 11 of COFEPCSA and this has not been
dealt with by that CGovernnent.

The petitioner inter alia, contended that the detenu
had a right to nove the Central CGovernment for revocation of
the order of detention and non-consideration vitiates the
detenti on.

Al'lowing the petition, the Court
N

HELD: 1 Section 3(2) of COFEPOSA nmndates the State
CGovernment to send a report to the Central CGovernnent. But
it does not nmean that the representati on nade by the detenu
if any, should also be sent along with that report. [742 E]

2. The Central Governnent is under a duty to consider
the representation nade to it by the detenu for revoking his
detention, even if it sinply repeats the sane allegations,
statenment of facts, and argunents which were contained in
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the representation nmde to the detaining authority. It is
conmon experience that an argument or subm ssion based on
certain facts, which does not appeal to a tribunal or
authority of first instance, may find acceptance with a
hi gher tribunal or supervisory authority. [742 E-F]

739

3. Wiether or not the detenu has under Section 11 a
| egal right to nmake a representation to the Centra
Covernment is not the real question. The nub of the natter
is, whether the power conferred by Section 11 on the Centra
CGovernment, carried with it a duty to consider any
representati on nade by the detenu, expeditiously. The power
under Section 11 nay either be exercised if on information
received by the Central ~ Government from its own sources
including that supplied under Section 3 by the State
Government, or, fromthe detenu in the formof a petition or
representation. Whether ~or not- the Central Governnent on
such petition/representation revokes the detention is a
matter of ~ discretion. But this discretion is coupled with a
duty, that ~duty is inherent'in the very nature of the
jurisdiction. [742 F-H, 743 A

4. The power under  section 11 is a supervisory power.
It is intended to be an additional check or safeguard
agai nst the inproper exercise of its power of detention by
the detaining authority or the State Governnment. If this
statutory safeguard /is to retain its neaning and efficacy,
the Central CGovernment nust discharge its supervisory
responsibility with 'constant vigilance and watchful care.
The report received under section 3, or any conmunication or
petition received fromthe detenu nust be considered with
reasonabl e expedition. [743 A-B]

5. Wiat is ’'reasonable expedition is a question
depending on the circunstances of the particular case. No
hard and fast rule as to the neasure of reasonable tinme can
be laid down. But it certainly does not cover the delay due
to negligence, callous inaction, avoidable redtapism and
unduly protracted procrastination. [743 B-(C

In the instant case, in the absence of a specific
denial in the counter-affidavit. of the Central Covt.,
i nescapabl e conclusion is that the Central —Governnent has
not at all considered the representation nmade by the detenu
requesting for revocation of his detention under section 11
of COFEPCSA. [745 E-F]

Shyam Anbalal Siroya v. Union of India, [1980] 2 SCR
1078 and Tara Chand v. State of Rajasthan and Os., (WP.
No. 1639/79) decided on February 13, 1980 fol I owed.

Dhana Alikhan v. State of West Bengal, [1975] Supp
S.C. R 124; distinguished.

Ram Bali Rajabhar v. State of Wst Bengal and Os.,
[1975] 2 S.C.R 63, referred to.

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No. 168 of 1980.

(Under Article 32 of the Constitution)

Harjinder Singh for the Petitioner

M N. Shroff for the Respondent.

The Judgrment of the Court was delivered by

SARKARI A, J. This is a wit petition filed by one Sabir
Ahrmed to challenge the detention of his brother, Dawood
Hasan Shei kh
740
| brahim under the Conservation of Foreign Exchange and
Prevention of Smuggling Activities Act, 1974 (hereinafter
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referred to as the COFEPGCSA).

The detenu was in the custody of the Custons when on
Septenber 8, 1979, he was produced before the Metropolitan
Magi strate, Esplanade Court, Bonmbay and was remanded to
judicial custody and later on granted bail by the Sessions
Judge by an order, dated Septenber 28, 1979.

On Cctober 2, 1979, an order of detention passed under
Section 3(1) of COFEPOSA by Shri Pradhan, the Secretary to
Mahar ashtra Governnent in the Home Departnent, was served on
him The grounds of detention were also served on himon the
same date.

On Novenber 14, 1979, the detenu nmade a representation
to the detaining authority, in which he inter alia asked for
supply of the copies of documents and statenents relied upon
in the grounds of detention. The representation of the
detenu was not dealt” with by Shri Pradhan, but by the
Mnister of State in the Home Mnistry of the State
CGovernment, and ~was rejected on Decenber 10, 1979. The
Mnister i's said to have been authorised to deal with the
representation of~ detenus by a Standing O-der nade by the
Chief Mnister on Decenber 3, 1979. In the neantinme, the
Advi sory Board net and considered the representati on of the
detenu and nade a report to the Governnent on Decenber 6,
1979 for approval of the detention. The said Mnister had
dealt with the representation and rejected it after the
Board had nade its reports to the Governnent.

On Novenber, | 19, 1979, the detenu made an application
to the Central CGovernnent for revocation of the order of his
detention under Section 11 of COFEPOSA, and this has not
been dealt with by that CGovernment till today.

M. Jeth Malani, appearing for the detenu, has nmade
four subm ssions.

(1) The Mnister of State was not conpetent to di spose
of the representation of the detenu, because the O der dated
Decenmber 3, 1979, mmde by the Chief Mnister did not invest
him wth the necessary authority to dispose of the
representation.

(2) The representati on has not been dealt’ with
expeditiously by the State Governnent. On the other hand, it
was nechanically sent for remarks to the custons Depart nent
on Novenber 18, 1979, and
741
thereafter the report of the Custons Departnment was received
by the State Governnent on Novenber 28, 1979.

(3) The application of the detenu for-obtaining copies
of the relevant documents was inproperly rejected, and as a
result, he has been deprived of his constitutional right of
maki ng an effective representation

(4) The detenu had a right to nove the Centra
Governnent for revocation of the order of his detention. For
that purpose, he submtted a petition addressed to the
Central Government on Novenber 19, 1979. But, the Centra
CGovernment has callously ignored it and has not dealt with
it so far. This delay and inaction for an indefinite period,
whi ch now exceeds four nonths, vitiates the detention.
Reliance for this contention has been placed on two recent
judgrments of this Court in Shyam Ambal al Siroya v. Union of
India & Os. by a Bench of three | earned Judges; and Tara
Chand v. The State of Rajasthan & Os. (W P. (Cl) No. 1639
of 1979, decided on February 13, 1980, by a Bench of two
| ear ned Judges).

W will take the last contention first, because, in the
course of his arguments, the |earned counsel for the
petitioner while reserving his arguments on other points,
has dealt with this point only.
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On the other hand, regarding contention 4, M. Datar,
appearing for the Central Governnent, submts that Section
11 of COFEPCSA nerely confers a discretion on the Centra
CGovernment to revoke or nodi fy an order of detention made by
the State Government. It does not confer any right or
privilege on the detenu to make a representation to the
Central Governnent under that Section

In line with the sane argunent, M. Nain, appearing for
the respondent-State, submits that Section 11 nerely gives a
power which is to be exercised by the Central Governnent suo
nmotu after receiving the report from the State Government
under Section 3(2). It is conceded that the power conferred
on the Central Governnent under Section 11 is a supervisory
power but that, according to the |earned counsel, does not
nmean that the detenu has been invested with a right to nove
the Central Governnent for revoking the detention. M. Nain
further tried to distinguish the Syham Anbal al Siroya’'s case
(ibid) on the ground  that therein, the detaining authority
was the GCentral Government, while in the instant case, the
order was passed by the State Governnent.

742

Bot h t he | ear ned counsel , appeari ng for t he
respondents, relied upon the decision of this Court in Mhd.
Dhana Ali Khan v. ~State of Wst Bengal Counsel further
submitted that what has been said by Fazal A, J. in Mhd.
Dhana Ali Khan's case, conflicts with the ratio of Shyam
Anbal al Siroya's and Tarachand relied —upon by t he
petitioner. It is wurged that on account of ‘this conflict,
the mtter should be referred to a larger Bench for
reconsideration. It is mmintained that the  |ast nmentioned
two cases have not been correctly decided. If the ratio of
these two deci si ons-proceeds the argunent-is liberally
applied, then it means that the detenu has a right to vex
the Central Governnent by rmaking  endless representations
even where no new facts have cone to light.

In the alternative, M. " Nain-contended that only in a
case where the representation is based on the discovery of
new matter or facts, the Central Governnent nmay be required
to consider it. The proper course for the Court even in such
cases, according to M. Nain, is toissue a direction to the
Central CGovernment to consider the representation withina
period specified by it and not to quash the detention. In
this connection reference was nade to Ram Bali Rajbhar v
The State of West Bengal & Os.

It is true that Section 3(2) of COFEPOSA mandates the
State Governnent to send a report to the Central Government.
But it does not nean that the representation nmade by the
detenu, if any, should also be sent along with that report.
There appears to be no substance in the contention that the

Central Gover nnent is under no duty to consider a
representation nmade to it by the detenu for revoking his
detention, if it sinply repeats the same allegations,

statenment of facts, and argunents which were contained in
the representation nmade to the detaining authority. It is
conmon experience that an argument or subm ssion based on
certain facts, which does not appeal to a tribunal or
authority of first instance, may find acceptance with a
hi gher tribunal or supervisory authority. Wether or not the
detenu has under section 11 a legal right to make a
representation to the Central GCovernment is not the rea
guestion. The nub of the natter 1is, whether the power
conferred by Section 11 on the Central Governnment, carries
with it a duty to consider any representation made by the
det enu, expeditiously. The power under section 11 may either
be exercised if on information received by the Centra
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Government from its own sources including that supplied
under Section 3 by the State Governnent, or, fromthe detenu
in the formof a petition or representation. Wether or not
t he

743

Central Covernment on such petition/representation revokes
the detention is a matter of discretion. But this discretion
is coupled with a duty. That duty is inherent in the very
nature of the jurisdiction. The power under section 11 is a
supervisory power. It is intended to be an additional check
or safeguard against the inproper exercise of its power of
detention by the detaining authority or the State
Government. If this statutory safeguard is to retain its
neani ng and efficacy, the Central Governnent nust discharge
its supervisory responsibility with constant vigilance and
wat chful care. The report received under Section 3, or any
conmuni cation or petition received fromthe detenu nust be
considered with reasonabl e expedition. What is 'reasonable
expedition’ is a question depending on the circunstances of
the particular case. No hard and fast rule as to the neasure
of reasonable tine can be laid down. But it certainly does
not cover the delay due to negligence, callous inaction

avoi dabl e redtapi smand unduly protracted procrastination.

The plea specifically taken by the wit petitioner in
G ound No. XXII of 'his affidavit, runs as under

"The petitioner says that he nmde a representation
to the Central CGovernnent for revocation of the
detention order  under section 11 of the COFEPCSA. The

Central Gover nnent has not consi dered. the sai d

representati on and t hus the detenu’ s conti nued

detention is illegal."

Earlier, in paragraph 7 of his affidavit, also, he had
mentioned that he had sent a comunication to the Centra
Government, Departnment of Revenue,” COFEPCSA Branch, asking
for revocation of the detention order, but no reply had been
received. In spite of the fact that this ground was
specifically taken, M. R K Thawani, Deputy Secretary to
the Governnment of India, Mnistry of Finance, has not in his
counter-affidavit said anything with regard to this plea or
the facts alleged in the affidavit of the wit-petitioner
The conclusion is, therefore inescapable that the Central
Government has not at all considered the petition nmade by
the detenu requesting for revocation of his detention under
section 11. According to the allegations in the wit
petition, this witten conmmunication was sent by the detenu
to the Central CGovernment on Novenber 19, 1979. We are now
in the mddle of March, 1980.

Contrary to the counter-affidavit filedby M. S M
Sul e, Under-Secretary to the Government of Maharashtra, Hone
Departnment, M. Nain submitted that, in his opinion, the
Centr al Gover nnent di d not consi der t he
representation/petition of the detenu because it
744
m ght be | abouring under a m sapprehension that once a wit
petition for habeas corpus has been filed on behal f of the
detenu and the court is seized of the case, anything done by
the CGovernnment thereafter m ght anount to contenpt of court.
The apol ogetic explanation imagined by himcontrary to the
stand taken in M. Sule's counter-affidavit, is hardly an
excuse for not performng, its statutory duty by the Centra
Government. Al though, about four nonths have gone by since
the despatch of the representation by the detenu, yet the
Central Covernment has not applied its nmind toit. It has
just ignored it.

The ratio of Tara Chand’s case and Shyam Anbal a
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Siroya's case applied with all its force to the facts of the
i nstant case. The decision in Mdhd. Dhana Ali Khan, (supra)
stands on its own peculiar facts. In principle, there is no
conflict between the ratio of that case and the two
subsequent deci si ons aforesai d.

In Tara Chand’ s case, the order of detention was passed
by the Governnent of Rajasthan, and the detenu had addressed
a representation to the President, who forwarded it to the
Fi nance Mnistry of the Union Governnent for necessary
action. It was common ground that the representati on was not
considered by the Union of India, nor was any order passed
onit. On these facts, Mirtaza Fazal Ali, J., speaking for
the Court, held that section 11(1) of the COFEPCSA "clearly
enjoins that the Central Government may revoke or nodify an
order passed by the State Government...Once a representation
is mde to the Central CGovernnent, it is duty bound to
consi der the sane in order to exercise its discretion either
in rejecting or accepting it. I'f there is inordinate del ay
in considering the representation that would clearly anount
to violation of the provisions of Article 22(5) so as to
render the detention unconstitutional and void."

The ratio of Tara  Chand' s case was followed in Shyam
Ambal al Siroya’s case, wherein a stand simlar to the one
before us was taken by the Central " Governnent in the
counter-affidavit filed on its behalf. The stand taken was
that the detention order was not vitiated nerely because the
Central Covernnment. had not considered the representation of
the detenu nmmde to it for revocation of the detention under
section 11 of the COFEPCSA. ~ The Court rejected this
contention with this observation

"The power of the Central Government to revoke the

order of detention inplies that the detenu can nake a

representation for exercise of that power. Any petition

for revocation of an order of detention should be dealt
with reasonable expedition:.... It may be permissible
for the Central Government to take reason

745

able tine for disposing any revocation petition. But it

woul d not be justified in ignoring the representation

for revocation of the detention as a statutory duty is
cast upon the Central Government. It is necessary that
the Government should apply its mnd and either revoke
the order of detention or dismss the petition

declining to order for revocation."

In that case, the representation addressed to the
Central Covernnent was not forwarded to the Centra
CGovernment and, as such, was |left unattended for nearly four
nont hs.

It is true that in Shyam Anbalal Siroya's case, the
detaining authority was a Additional Secretary to the
Central Covernment. But he did not derive his authority to
pass the detention order fromthe rules of business franed
by the Central Government under Article 77(3) of the
Constitution. Such authority was given to him under the
statute itself. It is, therefore, not correct to say that in
that case, the order passed by the detaining authority was
to be deenmed an order passed by the Central Governnent
itself. In any case, so far as the ratio of that decision is
concerned, this is a distinction without a difference.

Shyam Andal al Siroya’ s case was a deci sion rendered by
a Bench of three |earned Judges. W are bound by the ratio
of the two aforesaid decisions. Respectfully follow ng the
same, we hold that since a representation made by the detenu
to the Central CGovernnent has been ignored and |eft
unattended for a period of about four nonths, the detention
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cannot be justified as being according to procedure
prescribed by law. In view of the stand taken by the
respondent-State in the counter-affidavit filed on its
behal f, we do not feel inclined, in the circunmstances of the
case, to issue a directionto the Central Governnent to
consi der and dispose of the representation of the detenu,
NOW.

We, therefore, allowthis wit petition and set aside
the detention and direct rel ease of the detenu.

These, then, are the reasons which we now give in
support of our order, dated March 14, 1980, by which we
all owed Sabir Ahmed’'s wit petition and ordered the detenu' s
rel ease.

S R Petition all owed.
746




