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Industrial Dispute-Illegal Strike-Minagerial  enquiry and
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conciliation officer--Conpetence of Reference--Mnagenent’s
action against enployees-Interference by Tribunal, if and

when justified-Industrial Disputes Act, 1947 (14 of 1947),
ss. 12, 18.

HEADNOTE:

During the course of conciliation proceedings in respect of
a dispute between the appellant conpany and its~ worknen a
settlenent was arrived at between the parties on February
18, 1954. Despite the settlenment some of the workmen went
on strike on February 23, 1954, but eventually it was called
off on March 19 and 20, 1954. On the ground that the strike
was illegal because it took place during the currency of a
settlenent, the appellant took steps to serve charge-sheets
on the workmen who had joined the strike —and, after a
managerial inquiry, dismssed sixty of them There were
conciliation proceedings in respect of the dismssal of the
wor kmen before the Labour Conmm ssioner and an agreenment, was
arrived at between the appellant and the union on Septenber
2, 1954, The Labour Conmi ssioner was apprised . -of this
settlenent, but since it was found that the wunion was
opposi ng reinstatenment of certain worknmen, he proposed to
hold further conciliation proceedings. The appellant was
against holding further conciliation steps and, therefore,
t he Labour Conmi ssioner reported the matter to t he
CGovernment under s. 12(4) of the Industrial D sputes Act,
1947.

A reference was accordingly nade and the Tribunal gave the
award under which all the dismssed worknmen were to be
reinstated on the ground that they had not been shown to
have taken part in violence and there were extenuating
circunstances in their case inasmuch as they were nmisled to
join the strike in order to oust the old office bearers of
the wunion so that others mght be elected in their place,
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and that though a much |arger nunber of workmen had taken
part in the illegal strike and the union took up the case,
only these sixty were eventually dismssed while the rest
were reinstated. The appellant objected to the award on the
grounds (1) that as a settlenent had been arrived at during
the course of conciliation proceedings on Septenber 2, 1954,
which specifically dealt wth the case of these sixty
wor knmen, the reference was inconpetent in view of s. 18 of
that Act, (2) the reference was also inconpetent because
what was referred was riot an industrial dispute but a
di spute between the enployer and its individual workmen, and
(3) the Tribunal’s order of reinstatenent was in any case
unj ustifi ed.

309

Held:..... (1) under ss. 12 and 18 of the Industrial Disputes
Act, 1947, a settlenent which is binding under s. 18 on the
ground that it wasarrived at in the course of <conciliation
proceedings is a settlenent arrived at with the assistance
and concurrence of the conciliation officer, and that a
settlenent ~which is not binding under s. 18 will not be a
bar to a reference by the Government.

In the present case the agreenent of Septenber 2, 1954, did
not have the approval of the <conciliation officer and,
consequently, the ‘reference based on 'the report of the
conciliation officer under s. 12 of the Act was conpetent.
(2)..that the reference was not bad on the ground that an
i ndi vidual dispute had been referred to the Tribunal for
adj udi cation, because the dispute inthe present case was
originally sponsored by the union and related to the
di sm ssal of a nuch larger number of worknen:

(3)..that where the finding of the Tribunal was that there
was m sconduct which merited dismissal under~ the  Standing
Orders and that the nanagerial inquiry was proper, the
Tribunal was not justified in interfering with the action of
the managenent unless it found unreasonable discrimnation
in the matter of taking back enployees, or unfair | abour
practice or victimsation against 'the enpl oyees.

Indian Iron and Steel Co. Ltd. and Another v. Their Workmen,
[1958] S.C. R 667, followed.

. G N and Railway Co. Ltd. v. Their Wrknen, [1960] 2
S.C. R 1, distinguished.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 32 and 33
of 1960.

Appeal s by special |eave fromthe Award dated February. 24,
1959, of the Industrial Tribunal, Bihar, Patna, in Reference
nos. 10 of 1959 and 1 of 1955.

M C. Setalvad, Attorney-Ceneral for India, Nooni Coonar
Chakravarti and B. P. Maheshwari, for the appellant.

B....C. Ghose and P. K Chatterjee, for the respondents.
1960. Decenber 15. The Judgnment of the Court was delivered
by

WANCHOO, J.-These are two connected appeal s by special |eave
in an industrial matter and relate to the dismissal of sixty
wor kmen of the appellant-conpany. The dispute was referred
by two references;
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one relates to 31 worknen and the other to 29 workmen. They
have been disposed of by a conmobn award, though, as the
references were two, there are two appeal s before us.

The brief facts necessary for present purposes are these: On
Novermber 10, 1953, a general neeting was held by the worknen
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of the appellant and a no confidence notion was passed
against the executives of the worknmen’s wunion and Shr
Shahabuddin Bari was el ected as the new president of the
uni on. On February 6, 1954, the newly elected president
served a strike notice on the managenment. On February 18,
1954, a settlenment was arrived at between the managenent and
Shri  Fateh Narain Singh, the general secretary of the old
executive conmittees. On February 23, 1954, the strike was
 aunched in accordance with the notice served by Shri Bar
and the strike continued for about a nonth. The strike was
called off on Mrch 19 and 20, 1954. The case of the
appel lant was that the strike which began on February
23,1954, was an illegal strike as it took place during the
currency of a settlement. arrived at in the course of
conciliation proceedings with the assistance of the Labour
Commi ssioner who acted as conciliation officer. Conse-
qguently, the appellant took steps to serve charge-sheets on
t he workmen, who had joined theillegal strike, on March 4,
1954, This was followed by the dismssal of these sixty
wor knmen. ‘after a nmmnagerial inquiry. It is said that
thereafter there were conciliation proceedi ngs which failed
and consequently the two references were nade.

The main findings of the tribunal are that the settlenent of
February 18, 1954, was a bona fide settlenment arrived at
during the course of <conciliation proceedings and was
therefore binding on the worknen; and consequently the
strike which began on February 23, 1954, was in breach of
the ternms of the settlenent and was therefore illegal. The
tribunal further held that the strike was staged in hot-
haste and no reasonable opportunity was given to the
managenent to reply to the demands made before launching the

strike. It also held that the trouble arose because of the
el ection of
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Shri Bari and the new office bearers. This matter was

referred to the Registrar of Trade Unions and he held that
the neeting at which Shri Bari .and the new office bearers
were el ected was irregular and in consequence the old office
bearers of the union continued to remain validly elected

executives of the union. This ‘decision was given on
February 22, 1954, and the strike was | aunched on February
23 imediately thereafter. The tribunal—was not sure

whet her this decision had been comunicated to Shri~ Bari
before the strike was |aunched; but in any case it~ was  of
the opinion that there was no reason to stage the strike in
such hot-haste after the settlenment of February 18, 1954.
Having thus held that the strike was illegal and there was
no reason why it should have been | aunched in such _ hot-
haste, the tribunal went on to consider the case of ~ these
si xty worknmen who were dismissed. It held that no charge of
vi ol ence was brought honme to these workmen and “even the
charge-sheets which were originally issued to the 'workmnen
did not contain any charge of violence. The tribunal '\ then
divided the sixty workmen into three batches of 47, 11 -and
2. In the case of 47 workmen, it held that they nust  be
assuned to have been served with charge-sheets as they
refused to accept them and that proper inquiry was held into
the charges, though in their absence. |In the case of 11
wor kmen, it was of opinion that charge sheets had not been
served on them and therefore any inquiry held in their
absence was of no avail. |In the case of two workmen, it
held that no attenpt was nade to serve any charge-sheet on
t hem Further, it set aside the order of dismssal wth
respect to 13 of the worknen on the ground that they were
either not served with any charge-sheet or no charge-sheet
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was i ssued to them as for the renmmining 47, though it found
that charge-sheets had been issued to them and they had
refused to accept them and proper inquiry had been held in
their case, it set aside the order of dismssal on the
ground that they had not been shown to have taken part in
violence and there were extenuating circunstances in their
case inasmuch as they were msled to join the strike in
order to oust the old office
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bearers of the union so that others might be elected in
their place. It further pointed out that though a much
| arger nunber of worknmen had taken part in the illega

strike and the union took up their case, only these sixty
were eventually dismssed while the rest were reinstated.
It was of the viewthat there was no reason for the
appel l ant to make any distinction between these workmen and
the others who were reinstated. It therefore ordered
rei nstatenment of these 47 worknen also. Finally, it held
that the worknen were sufficiently penalised, they being out
of enploynent from March 1954 to February 1959 when it rmade
the award and that there was no reason in the circunstances
to maintain their disnmissal. It awarded 50% of the back
basic wages to the two worknen in whose case charge-sheets
were not even issued and 25 per cent of the back basic wages
to the 11 workmen who were not served w th charge-sheets; no
back wages were allowed to the forty-seven worknmen who had
refused to accept the charge-sheets sent to them

Three points have been raised on behal f of ‘the appellant
before wus; nanely, (i) as a settlenment had been arrived at
during the course of conciliation proceedi ngs on. Septenber
2, 1954, which specifically dealt with the case of these
sixty worknen, the references were inconmpetent; (ii) the
references were inconpetent because what was referred was
not an industrial dispute but a dispute between the enpl oyer
and its individual workman; ‘and (iii) the tribunal’s order
of reinstatenent was in any case unjustified.

Re,. (i).
It appears that after the dismissal of a large nunmber of
wor kmen consequent on the illegal strike that took place on

February 23, 1954, there were conciliation proceedings
bef ore the Labour Conm ssioner, Bihar, with respect to these
di sm ssal s and ot her matters. These conciliation
proceedi ngs appear to have begun sone tinme before My 1,
1954, for we find that on that day the Labour Conm ssi oner
wote to the appellant that its objection that conciliation

proceedings were illegal and wthout jurisdiction was
basel ess. It seens
313

that efforts at conciliation continued right upto the end
of August 1954, for we find another letter of August 31
1954, fromthe Labour Commi ssioner to the appellant 'saying
that he had heard that nutual negotiations were going on
bet ween the appellant and its worknmen for the settlenent of
their dispute and Septenber 2 had been fixed for  that
pur pose. The Labour Commi ssioner therefore gave notice to
the appellant that he woul d hold conciliation proceedi ngs on
Septenber 3 at 3 p.m in his office in case the disputes
were not mutually settled before that date. It seems that
an agreenent was arrived at between the appellant and the
uni on on Septenber 2. In this agreenent it was Doted that 76
di sm ssed worknmen had al ready been enployed; it was further
provi ded that 110 worknmen woul d al so be enployed in the sane
manner as the seventy-six. Further 31 disnissed worknen
were to remmin dismssed and woul d not be considered for
further enployment or for any other benefit. 30 other
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di sm ssed worknmen would for the tinme being remain dism ssed
and it would be decided | ater on between the union and the
appel l ant whether their dism ssal should be confirnmed 1ike
those of 31 nmentioned above or whether they should be given
the option to wait for enployment as and when vacancies
arose or should be treated as retired on the date of
dism ssal in order to enable themto receive the benefits of
gratuity and refund of provident fund. It nay be added that
the present references are with respect to sixty worknen out
of these sixty-one. It seens that the Labour Conmi ssioner
was apprised of this settlenment. Consequently he wote on
Septenber 3, 1954, to the appellant that the «conciliation
proceedi ngs proposed to be held on that date were cancell ed.
The Labour Comm ssioner further pointed out that the union
was opposi ng reinstatenent of certain worknen; he therefore
proposed to hold further conciliation proceedings in the
case of such worknen on Septenmber 6, 1954, at 3 p.m before
maki ng -~ his fipal recomendations to government in this
matter. The appellant protested to the Labour Comm ssioner
40
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agai nst the hol ding of any further conciliation proceedings
after the agreenment of Septenber 2 and apparently did not
attend the neeting fixed for September 6. Nothing further
therefore seens to have taken place in the conciliation
pr oceedi ngs. Presunably the Labour Comm ssioner nust have
reported thereafter to the government under s. 12(4) of the
Industrial Disputes Act, No. XV of 1947 (hereinafter called
t he Act) . Then followed the two references by t he
government; the first on Cctober 8, 1954, relating to 31
wor knmen and the other on January 15, 1955, relating to 29
wor kren.

On these facts the contention on behalf of the appellant is
t hat the references were inconpetent because of t he
agreement rmade on Septenber 2, 1954. Reliance in this
connection is placed on ss. 18 and 19 of the Act, as  they
were at the relevant tine. See. 18 provided that a
settl enent arrived at in the course of conciliation
pr oceedi ngs would be binding on all parties to t he
i ndustrial dispute and others indicated therein and s. 19
provi ded that such settlement would cone into force on such
date as was agreed upon between the parties and if no date
was agreed upon then on the date on which the nenorandum of
the settlenent was signed by the parties. Such settlenent
woul d be binding for such period as was agreed upon by the
parties and if no such period was agreed upon, for a period
of six nonths and would continue to be binding upon the
parties thereafter until the expiry of two nonths from the
date on which a notice in witing to termnate the
settlenent was given by one of the parties to the /other
party or parties to the settlenent. The contention on
behal f of the appellant is that the agreement of Septenber
2, 1954, arrived at during the course of conciliation
proceedi ngs between the appellant and the union was binding
on all workmen and therefore it was not open to the
government to nmake these references within six nonths of it.
The question thus posed raises the question as to what is
meant by the words "in the course of conciliation
proceedings " appearing in s. 18 of the Act. One thing is
clear that these words refer to the duration

315

when the conciliation proceedings are pending and it nmay be
accepted that the conciliation proceedings with respect to
these dism ssals, which began sonetine before May 1, 1954,
were certainly pending upto Septenber 6, 1954, and may be a
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little later, as is clear fromthe two letters of the Labour
Conmi ssi oner. But do these words nean that any agreenent
arrived at between the parties during this period would be
bi nding wunder s. 18 of the Act ? O do they mean that a
settl enent arrived at in the course of conciliation
proceedi ngs postul ates that that settlenent should have been
arrived at between the parties with the concurrence of the
conciliation officer? As we read this provision we fee
that the legislature when it made a settlenment reached
during the course of conciliation proceedings binding not
only on the parties thereto but also on all present and
future worknen intended that such settlenent was arrived at
with the assistance of the conciliation officer and was
considered by himto be reasonable and therefore had his
concurrence. Sec. 12 of the Act prescribes duties of the
conciliation officer  and provides that the <conciliation
of ficer shall for the purpose of bringing about settlenent
of the dispute without delay investigate the dispute and al
matters affecting the nmerits and the right settlenent
thereof  ‘and may do all such things as he may think fit for
the purpose of inducing the parties to cone to a fair and
anmi cable settlement of the dispute: (vide s. 12(2) ). Then
cones s. 12(3), which provides, "If a settlement of the
di spute or of any of the matters in dispute is arrived at in
the course of the conciliation proceedings the conciliation
officer shall send a report thereof to ‘the appropriate
Government together with a nmenorandum of the settlement
signed by the parties to the dispute".

Readi ng these two provisions along with s. 18 of the Act, it
seens to us clear beyond doubt that a settlenent . which is
made bi nding under s. 18 on the ground that it is arrived at
in the course of conciliation proceedings is a settlenent
arrived at wth the assistance and concurrence . of the
conciliation officer, for it is the duty of the conciliation
of ficer to pronote
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aright settlement and to do everything he can to induce the
parties to cone to a fair and am cable settlenment of the

di sput e. It is only such a settlenment which is-arrived at
while conciliation proceedings are pending that can be
bi ndi ng under s. 18. In the present case it is obvious that

the Labour Conm ssioner took no steps to pronote the actua
agreenment which was arrived at between the appellant and the
uni on on Septenber 2. The letter of August 31 nade it clear
that the Labour Comm ssioner would take action under s.
12(2) on Septenmber 3 if no nutual agreenent was arrived at
bet ween the appellant and the union. It seens that a nmutua
agreement was arrived at between the appellant ‘and the union
wi t hout the assistance of the Labour Conmi ssioner and it did
not receive his concurrence even later; on the contrary
evi dence shows that the Labour Conm ssioner did not- approve
of the settlenent which excluded the reinstatenent @ of a
| arge group of workmen and so he did not act under s. 12(3).
In the circunstances such a nutual agreenment could not  be
called a settlenent arrived at in the course of conciliation
proceedi ngs even though it may be accepted that it was
arrived at a time when conciliation proceedings wer e
pendi ng. A settlenent which can be said to be arrived at in
the course of conciliation proceedings is not only to be
arrived at during the time the conciliation proceedings are
pendi ng but also to be arrived at with the assistance of the
conciliation officer and his concurrence; such a settlement
would be reported to the appropriate governnent under s.
12(3). In the present case the agreenent of Septenber 2,
1954 was not arrived at with the assistance and concurrence
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of the conciliation of ficer, nanel y, the Labour

Comm ssioner, which will be clear from his letter of

Septenber 3, 1954, In the circunstances it is not a

settlenent which is binding under s. 18 of the Act and

therefore wll not bar a reference by the Governnent with

respect to these sixty workmen.

Re (ii).

The next point that is urged is that it is not an industria

di spute but a dispute between the enpl oyer
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and its-individual worknen, even though their number may be
large and therefore the Governnent had no jurisdiction to
nmake the references. W are of opinion that there is no
force in this contention. W have already set out the
hi story of the conciliation proceedings in this case. It is
obvious from the letter of the Labour Conmi ssioner dated
Septenber 3, 1954, that he nust have made a report to the
Gover nment, under-'s. 12(4) and it nust be on that report that
these references nust have been made under s. 12(5) read
with s. ©10(1). It is not in dispute that originally the
case of -dismissal of a nmuch | arger nunber of workmen was
under consideration during the conciliation proceedi ngs but
on Septenber 22,1954, a mutual agreenent was arrived at
between the appellant -and the union, “which in a sense
excluded the case of these sixty worknen. The Labour
Conmi ssi oner apparently was not prepared to concur with this
action of the parties as appears from his letter of
Septenber 3 and nust therefore have nade a report to the
CGovernment under s.. 12(4) which-was followed by references
under s. 10. In the circunstances we fail to understand how
what began as an industrial dispute and was sponsored by the
union, related to the disnissal of a much |arger nunber of
wor kmen (including these sixty) and as -such becane the
subject-matter of conciliation proceedings under s. | 12(1)
would turn into an individual dispute because a nutua

agreenment was arrived at between the appellant and the union
with which the Labour Comm ssioner was not in entire
agreenment and in consequence of which he apparently made a
report to the Governnent under s. 12(4) which was foll owed
by t he two references under s. 10(1). In t hese
circunmstances we are satisfied that the references are not
bad on the ground that an individual dispute had been
referred to the tribunal for adjudication

Re (iii)

W now come to the nmerits of the case. W shall deal with
the sixty workmen in three batches in the same manner as the
tribunal did. W shall first take the case of 47 workmen.
In the case of these workmen, the tribunal held that  they
were guilty of
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taking part in anillegal strike and that there- was no
reason for staging such an illegal strike in hot haste. It

also held that they were sent charge-sheets which' they
refused to take. The Standing Orders provide that a workman
who refuses to accept a charge-sheet or to subnmit _ an
expl anati on on being charged with an offence will be deened
to have adnitted the charge against him It also provides
that a workman who refuses to accept any comunication
addr essed to him by the conmpany wll be liable to
di sciplinary action for insubordination. The tribunal also
held that in the case of these worknen, a proper inquiry was
hel d, though in the circunstances in their absence. It
further held that such misconduct as nerited di sm ssal under
the Standing Orders was conmitted by these 47 wor kmnen. On
these findings we should have thought that the tribuna
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would not have interfered with the order of dismissal, for
the case would be clearly covered by the principl es
governing the limts of the tribunal’s power of interference
with the findings of the managerial inquiry laid down by
this Court in Indian Iron and Steel Co. Ltd. and another v.
Their Workmen (1). Learned counsel for the respondent-
wor knen in this connection relies on Indian Gener a
Navi gation and Railway Co. Ltd. v. Their Worknmen (2). In
that case it was |laid down that-
"to determne the question of punishnent, a
clear distinction has to be nade between those
wor kmen who not only joined in such a strike
but also took part in obstructing the |oya
workmen fromcarrying on their work, or took
part in violent denonstrations, or acted in
defiance of law and order, on the one hand and
those workmen who were nore or less silent
partici pators in ,such a strike on the other
hand. "
These observations have however to be read in the context of
that case, which was (i) that it was not shown in that case
that an enpl oyee nmerely taking part in an illegal strike was
liable to be punished with dismssal wunder the Standing
Orders and (ii) that there was no
(1) [1958] S.C.R 667.
(2) [1960] 2 SSC R 1.
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proper managerial . inquiry. In these circunstances the
guantum of punishnment was also within the jurisdiction of
the industrial tribunal. In the present case, however, the

finding of the tribunal is that there was m sconduct which
nerited dismssal under the Standing Orders and ‘that the
manageri al inquiry was proper. In these circunstances those
observations torn fromtheir context cannot be applied to
the facts of this case. The reasoning of the tribuna

therefore that as these 47 workmen had not taken part in
vi ol ence the appellant was not justified in dismssing them
cannot be accepted on the facts of this case. The /ot her
reason given by the tribunal for setting aside the dismssa

is that the appellant had taken back a | arge nunber of other
enpl oyees who had taken simlar part in the illegal strike
and had absented thenselves and there was no reason to
di scrimnate between those enpl oyees and these 47 worknen.

It is clear fromthe award of the tribunal that no disecri-
m nati on was nade when taking back the worknmen on the ground
that these workmen supported Shri Bari, for the award shows
that a number of other worknmen who supported ShriBari were
taken back. Reliance in this connection is placed on
Messrs. Burn and Co. Ltd. v. Their Worknen (1), where, it
was observed when dealing with the worknmen involved in/ that
case that it could not be said that nmere participation in
the illegal strike would justify the suspension or dism ssa

particularly when no clear distinction could be nmade bet ween
those persons and the very |arge nunber of worknmen who had
been taken back into service although they had participated
inthe strike. There is no doubt that if an enployer nakes
an unreasonable discrimnation in the matter of taking back
enpl oyees there may in certain circunstances be reason for
the industrial tribunal to interfere; but the circunstances
of each case have to be exam ned before the tribunal can
interfere with the order of the enployer in a properly held
managerial inquiry on the ground of discrimnation. |n Burn
& Co.’s case (1) there was apparently no reason whatsoever
for

(1) A 1.R 1959 S.C 529.
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nmaking the discrimnation. |In the present case, however,

the circunmstances are different. It is not the appellant

whi ch has nade the discrimnation; in the present case so
far as the appellant is concerned it was prepared to take
back even those who supported Shri Bari and did actually
take back a large nunber of such worknmen. The genesis of
the trouble in this case was a dispute within the union
itself which led to the illegal strike, the history of which
we have already given. The nmutual agreenent of Septenber 2,
1954, shows that the union which represented the workmen was
not agreeable that sixty-one worknmen should be taken back
and these forty-seven worknen are out of these sixty-one.
The appellant in this case was therefore placed in the
position that it had to choose between the |large majority of
wor kmen and si xty-one wor kmen. whom the union did not want to
be taken back. It was in these circunstances that the
appel l ant © did not take back those sixty-one worknmen out of
whom are these forty-seven. The charge of discrimnation
therefore cannot” be properly laid at the door of the
appel l ant -in this case andif there is anybody to blame for
it it is the wunion. ~In these circunstances when the
manageri al inquiry was heldto be proper and the mi sconduct
commtted is such as to deserve di sm ssal under the Standing
Orders, there was /'no reason for the tribunal to interfere
with the order of dism ssal passed by the appellant in the

case of these forty-seven workmnen. It~ my be that
participation in an'illegal strike nay not necessarily and
in every case be punished with dismssal; but where an

i nquiry has been properly held and the enpl oyer has inposed
the punishnent of dismssal on the enpl oyee who ‘has been
guilty of the msconduct of joining theillegal strike, the
tribunal should not interfere unless it finds unfair ' |abour
practice or victimnsation agai nst the enpl oyee.
Then we cone to the case of two workmen to whom no charge-
sheets were given at all. They are-Jagdish Lal (respondent
31) and L. Choudhary (respondent 60). It is not in/  dispute
that no charge-sheets were issued to these worknen. The
appel | ant
321
however contends that under the Standing Orders it was not
necessary to issue any charge-sheet to them  The Standing
Orders provide that-
"any workman charged with an offence under
these Orders, except in cases of |ateness and
absenteeism shall receive a copy -of such
charge but in all cases will be  given an
opportunity of offering his explanation before
any decision is arrived at."
It is said that the charge agai nst these two wor kimen  was
only for absenting thenselves; it was not therefore
necessary to frame any charge-sheet against them This is
not quite correct so far as Jagdish Lal]. in concerned as
will appear fromthe letter of dismssal sent to hiny but
assumng it to be so, Standing Orders provide that though
the charge-sheet nay not be given no action can be taken
agai nst a worknman for any m sconduct unless he is given an
opportunity of offering his explanation before any decision
is arrived at. There is no proof in this case that any
opportunity was given to these two worknmen of offering their
expl anati on before the decision of dismssal was arrived at
in their case. In these circunstances even though no
char ge-sheet night have been necessary in the case of these
two workmen their dism ssal was against the provision of the
Standing Orders, for no explanation was taken from them
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before arriving at the decision to dismss them The order
of the tribunal with respect to these two workmen nust be
uphel d.

This brings us to the case of el even worknen who are: Mohd.
Mansoor (respondent 6), Ram Kuber Das (respondent 9),
Ramasi s (respondent 15), Mhd. Zafir (respondent 19), Mohd.
Islam (respondent 20), Mohd. Zafir (respondent 22),
Raj eshwar Prasad (respondent 26), Chirkut (respondent 27),
Lal Das (respondent 43), Inderdip (respondent 47) and Mohd.
Nazir (respondent 58). In their case the tribunal held that
t hough charge-sheets were issued to them they could not be
served and the inquiry took place wthout their know ng

anything about the charges or the date of the inquiry. In
those circunstances the tribunal held
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that the inquiry was no inquiry and therefore ordered their
rei nst atenent . It is contended on behal f of the appellant

that the case of these eleven workmen is sinmlar to the case
of forty-seven who refused to take the charge-sheets sent to
them by registered post. 1n any case it is urged that the
charge-sheets were notified on the notice board and notices
were issued in the newspapers and that should be deened

sufficient service of the charge-sheets on them In this
connection reliance was placed on Mckenzie & Co. Ltd. v. Its
Worknmen(1). In that case the Standing Orders provided that

notice would be served on a workman- by conmunicating the
sane orally to the workman concerned and/or by affixing the
same on the conpany’s notice-board and the conpany had acted
in conformty wth the Standing Orders by affixing the
notices on its notice-board. It was found in that case that
t he conpany first sent notices hy regi stered post
acknow edgenment due to the workmen concerned. Wen sone of
the notices cane back unserved the conpany wote to the
secretary of the wunion asking for the addresses of the

wor kmen but the secretary gave no reply to the letter. It
was then that the conpany affixed the notices on the notice-
board both inside and outside the mll-gate. In /those

circunstances it was held that the conpany did all that it
could under the Standing Orders to serve the worknen and the
affixing of the notices on the notice-board was -sufficient
servi ce.

The facts in the present case however are different. All
that the Standing Orders provide is that the worknmen charged
with an offence shall receive a copy of such charge. It is
also provided that a worknman who refuses to accept the
charge-sheet shall be deermed to have admitted the charge
made against him There is no provision in ‘the Standing
Orders for affixing such charge-sheets on the notice-board
of the conpany. The charge-sheets in this case were sent to
the el even workmen by regi stered post and returned unserved,
because they were not found in their villages. On the sane
day on which the charge-sheets were sent by regi stered  post
it appears that notices were

(1) [21959] SUPPI. 1 S.C.R 222.
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issued in certain newspapers to the effect that a group of
wor kmen under a conmon understanding had engaged in an
illegal strike fromFebruary 23, 1954, and that all such
workmen were liable to strong disciplinary action and that
in consequence they had been charged under the Standing
Orders and Rul es of the conpany and such charge-sheets had
been sent to them individually by regi stered post
acknow edgenent due and had also been displayed on the
noti ce-boards inside and outside the factory gate and they
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were required to submt the explanations by March 9, 1954,
These notices did not contain the names of the work. men to
whom char ge-sheets were sent and in whose case charge-sheets
were displayed on the notice boards. In the circunmstances
it can hardly be said that these el even workmen would have
notice that they were anong those to whom charge-sheets had
been sent or about whom charge-sheets had been di splayed on
the notice-boards. The proper course in our view was when
the registered notices cane back unserved in the case of
these eleven workmen to publish notices in their nanes in
some newspaper in the regional language with a wde
circulation in Bihar along with the charges franed against
them It would have been a different matter if the Standing
Orders had provided for service of charge-sheets through

their display on the notice-boards of the appellant. 1In the
absence of such provision, the proper course to take was
what we have nentioned above. |If that course had been

taken, ~the appellant would have been justified in saying
that it did all that it could to serve the worknen; but as
that was not done, we agree with the tribunal that these
el even worknmen had no notice of the charges agai nst them and
the date by which they had to submit their explanations as
well as the date of “inquiry. 1In these circunstances the
order of the tribunal with respect to these el even worknen
nust al so be uphel d.

We therefore allow the appeal so far as the first group of
forty-seven worknen are concerned and set aside the order of
the tribunal reinstating them W dismss the appeals so
far as the remaining thirteen
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are concerned, nanely, Jagdish Lal (respondent  31), L.
Choudhary (respondent 60), Mhd. Mnsoor (respondent 6),
Ram Kuber Das (respondent 9), Ramasi s (respondent 15); Mohd.
Zafir (respondent 19), Mhd. |slam (respondent 20), ' Mohd.
Zafir (respondent 22), Rajeshwar Prasad (respondent  26),

Chirkut (respondent 27), Lal Das (respondent 43), |Inderdip
(respondent 47) and Mohd. Nazir (respondent 58) and confirm
the order of the tribunal with respect to them In the
circunstances the parties will bear their own costs of this
Court.

Appeal partly all owed.




