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Shah, J.

| have gone through the Judgrments rendered by brother
Pasayat, J. and brother Dharnadhikari, J. | agree with the views
expressed in those Judgnents. However, for clarifying the position
with regard to paynment of interest | would |like to add as under

As provided under Section 245B of the |ncone-Tax Act, 1961
(hereinafter referred to as "the Act’) the Central Governnent has
constituted the I ncone Tax Settlenent Commi ssion for the settlenent
of cases. The word "case" has been defined under Section 245A(b) of
the Act to nean any proceedi ng under the lncone Tax Act for the
assessnment or reassessnent of any person in respect of any year or
years and includes appeal or revision'in connection with such
assessment or reassessnent, which may be pendi ng before an Income
Tax Authority on the date on which an application under sub-section
(1) of Section 245C is made. Section 245C(1) provides for an
application by an assessee in a prescribed formcontaining a full and
true disclosure of his income which has not been di'scl osed before the
assessing officer and such other prescribed particulars for settlenent
of his case by the Settlenent Comi ssion.

O her requirenents are that no such application could be nmade
unl ess-

(a) the assessee has furnished the return of incone
which he is or was required to furni sh under any of

the provisions of this Act; and

(b) the additional anmpunt of incone-tax payable on
the incone disclosed in the application exceeds (at
present) one hundred thousand rupees.

The ot her rel evant requirenent which has a bearing on the

guestion involved in these appeals is sub-section (1A) of Section
245C, which provides that the additional anmount of income tax

payabl e in respect of the incone disclosed in an application should be
the anount cal culated in accordance with the provisions of sub-
sections (1B) to (1D).

The next stage is Section 245D whi ch enmpowers the Settl enent

Conmi ssion to reject the application or to allow the application to
proceed with within a period of one year fromthe end of the nonth in
whi ch such application was nade. Rejection of such application could

be only after giving an opportunity of hearing to the applicant as well
as after considering the report of the Conmi ssioner of |Incone Tax. |If
the application is not rejected and the Settl ement Comm ssion deci des
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to proceed with the application, then the assessee is required to pay
the additional anpbunt of incone tax payable on the incone disclosed

in the application within 35 days of the receipt of the copy of the order
passed by the Settlenment Conm ssion

The subsequent stage provided under sub-sections (2B) and

(2C) to Section 245D is that if the assessee is not in a position to pay
the said ambunt within a period of 35 days it nmay extend the tine for
paynment of the ampount which remai ns unpaid but the assessee woul d

be liable to pay sinple interest at the rate of 15% per annum on the
amount remai ning unpaid fromthe date of the expiry of the period of

35 days referred to in sub-section (2A).

The question which arises is whether the assessee is required to

pay any interest on the amunt of tax on the incone disclosed before

the Settlement Comm ssion as contenplated under Sections 234A,

234B and 234C? That question is concluded by a decision rendered

by the Constitution Bench of this Court in Conm ssioner of |Incone

Tax, Miunbai v. Anjum Chaswal a [(2002) 1 SCC 633] where it was

hel d that the interest contenplated under Sections 234A, 234B and

234C i s mandatory in nature and the power of waiver or reduction

havi ng not been expressly conferred on the Commi ssion, waiver or
reduction in paynent of statutory interest is outside the purview of the
settl enent contenplated in Chapter Xl X-A of the Act. Therefore, the
assessee is required to pay interest at the prescribed rate fromthe date
when the anmpbunt becane due and payabl e on the undi scl osed incone

whi ch i s disclosed before the Settlement Conmi ssion, till the date of
the order of entertaining such application, passed by the Settl enent
Comm ssi on under Section 245C. He is given 35 days’ tine for

maki ng such paynent under sub-section (2A) of Section 245D

Under Section 245H, Settl enent Comm ssion has jurisdiction

to grant imunity from prosecution and penalty if the Settlenent

Conmi ssion is satisfied that the assessee has co-operated with it in the
proceedi ngs before it and has made a full and true disclosure of his
incone and the manner in which such incone has been derived. The
imunity fromprosecution is for any of fence under the |Incone Tax

Act or under the Indian Penal Code or under any Central Act.

However, no such immunity can be granted if the prosecution is

already instituted before the date of the receipt of the application
under Section 245C. It al so enpowers the Conmission to reduce the
penalty as provided under the Act wholly or partly with respect to the
case covered by the settlenment. Fromthis Section it can be easily
inferred that the Commi ssion has no power (a) to waive tax statutorily
payabl e under the Act, or (b) to reduce the interest on the tax payable
on the incone disclosed.

Therefore, it cannot be contended that the assessee woul d be

required to pay interest on the tax payable on the incone disclosed by
himonly fromthe date when he files an application under Section

245C. He has to pay the tax anobunt on the disclosed income and al so
the interest payable on the said tax. Further, when once the order

under Section 245D i s passed by the Settlement Conm ssion to

proceed with the application, he is required to pay the said anount i.e.
the tax on the incone subsequently disclosed and the interest payable

thereon, within a period of 35 days. |If that anpunt is not paid the
Conmi ssion may extend the period of paynment with a specific
condition that he shall pay the sanme interest thereon. It is true that to

that extent he would be required to pay interest on interest but the
schene of Section 245D contenpl ates that he has to pay tax on the

di scl osed i ncomre and as the Comm ssion has no power to waive

interest on the said tax, he is also required to pay the tax with interest.
That means under sub-section (2A) to Section 245D the assessee

woul d be required to pay the income tax payable on the disclosed

i ncome plus the interest payable thereon as contenpl ated under
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Sections 234A, 234B or 234C.

The next step is if the Comm ssion gives further tinme to pay the

sai d anpbunt whether assessee is required to pay interest as

cont enpl at ed under sub-section (2C) of Section 245D? For

simplification it can be stated that once the anmount is crystallized i.e.
X is the tax payable on the disclosed income and Y is the interest
payabl e t hereon, on aggregate of this anount (i.e. X+Y), if the tine

for paynment is extended by the Settl enent Commi ssion, the assessee

is also required to pay the interest on the amobunt of ’'X+Y'. That is
the schene of sub-section (2C) of Section 245D. It specifically

provi des that where the additional anobunt of incone tax is not paid
within the tine specified under sub-section (2A) then on the anpunt

whi ch remains unpaid "the assessee shall be liable to pay sinple
interest at the rate of "15% per annum on the anmount remai ni ng unpai d
fromthe date of expiry of the period of 35 days referred to in sub-
section (2A)". It is also to be noted that under sub-section (2D) where
the additional anount of incone tax referred to in sub-section (2A) is
not paid by the assessee within the tinme specified under that sub-
section or the tine to pay is extended under sub-section (2B) the

Settl ement Commi ssion is enmpowered to direct recovery of the said

amount with interest payable thereon under sub-section (2C) and

penalty for default in naking paynment of such additional amount in
accordance with the provisions of Chapter XVlIl, by the assessing

of ficer having jurisdiction over the assessee. The aforesaid schene of
Section 245D | eaves no doubt that the assessee would be required to

pay the amount with interest thereon.  The anpunt at that stage would

be the tax plus interest. |In such cases, there is no question of paying
interest on interest because theinterest which the assessee is required
to pay under Sections 234A, 234Bor 234C nerges with the anount as

provi ded under sub-section (2A).




