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REPORTABLE

IN THE SUPREME COURT OF | NDI A
ClVIL APPEALLTE JURI SDI CTI ON

ClVIL APPEAL NO. 4210 OF 2006

Ni khi | Kanchanl al Vakharia .. Appel | ant
Ver sus
Securities & Exchange Board of dndia
& Anot her
Respondent s
W TH
CIVIL APPEAL Nos. 2951, 3004, 3008, 3009,

3010, 3015, 3016, 3017, 3058, 3082 of
2006.

JUDGVENT

Dal veer Bhandari, J.
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1. This batch of appeals involve the simlar issue,
therefore, all these appeals are disposed-of by this
conmon j udgmrent . For the sake of convenience, the

facts of Civil Appeal No. 4210 of 2006 are recapitul ated.

2. This statutory appeal under section 15Z of the
Securities and Exchange Board of India Act, 1992
(hereinafter referred toas "the Act") is directed against
the order ‘dated 12th May, 2006 passed by the Securities

Appel | at e Tribunal, Munbai in Appeal "No.221 of 2004.

3. The i nmpugned order is a one |ine order which
nakes a reference to the detail ed order passed on 12th
May, 2006 in a conpanion matter being Appeal No.211

of 2004 titled as Kam esh Ramanl al Shah v. SEBI -and

Anot her.
4, The question which calls for ‘adjudication in this
case is regarding "fee continuity benefit". Under the

SEBI (Stock Brokers and Sub-Brokers) Regul ati ons,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of

16

3
1992 (for short "the Regulations") a fee is required to be
pai d by the stock brokers. Broadly, the fee was
structured in two distinct phases. In the first five years of
operation of a broker, the quantum of the fee was |inked
to the turnover of the stock broker. G eater the

turnover, higher the fee.

5. The second phase conprised bl ocks of five years
fromthe sixth financial year after the grant of initia

regi stration. During each bl ock period of five years, the
stock broker was required to pay a flat rate of Rs.5000/-

in order to keep the registration in force. The flat fee had

no link to the turnover.

6. The appel | ant cl ai nms_t hat whenever the event of
transm ssion occurs within five years, they should be
given the fee continuity benefit and should not be nade
to pay the turnover basis fee for (the remainder of initia
peri od of five years. The appellant is claimng that on

account of transm ssion, since the business and trade
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continues in the same nane or entity and the Stock
Exchange permits continuation of the sanme menbership

under the sanme nunber and clearing code, they should

al so be given the benefit under the sane registration of
the earlier Stock-Broker and thus grant the benefit of fee

continuity.

7. Accordi ng to t he appel | ant , t he pr esent case
involves a situation where at all nmaterial times the stock
broking firmwas a partnership firm-carrying on business

in the name and style of Ms. Kanchanlal & Sons. The
appel l ant along with hi's son, wife and daughter-in-|aw
constituted a partnership firm Late Shri Kanchanlal K
Vakharia because of ‘his ill health decided to nom nate

the appellant in his place as-a nenber of Stock

Exchange, Munbai (respondent no.2). The appel | ant
clained that he is a partner of Ms. Kanchanlal & Sons

and, therefore, now the Security Exchange Board of I'ndia
(for short SEBI) should give the benefit of fee continuity

as for the first five years they have al ready been charged
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fromthe partnership on a turnover basis, therefore, they
must now charge on a flat rate of Rs.5000/- per annum
for the registration. The appellant clains on account of
transm ssion since the business and trade continued in
the sanme nane or entity and the stock exchange pernits
continuation of the sane nenbership under the sane
nunber and cl eari ng code. They shoul d al so be given
the benefit under the sane registration of the earlier

stock broker and the benefit of fee continuity.

8. M. Altaf Ahmed, |earned senior counsel appearing
for the SEBI submtted that there is no provision in the
SEBI Act, Rules and/or Regulations of the SEBI in this
behal f whi ch recognizes the registrati on of stock-brokers
by inheritance and/ or transmssion for the purpose of
granting fee continuity benefit. The appellant who is son
of Late Shri Kanchanlal K. Vakharia on transm ssion can
be registered only as a new stock ‘broker with SEBI in
accordance with the Act, Regul ations and the SEB

(St ock-Brokers and Sub-Brokers) Rules, 1992 (for short
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"the Rules") and subject to paynent of registration fee for
a new stock-broker as per the schedule fixed in the

Regul ati ons. He further submitted that there is no
provision for grant of fee continuity benefit in cases of
such transm ssion. The only situation under which fee
continuity benefit is granted is under para 4 of Schedul e
1l under Regul ation 10 of the Regul ati ons, which reads

t hus:

"4, \Were a corporate entity has been

flormed by converting-the individual or
partnershi p nenbership card of the exchange,
such corporate entity - shall be exenpted from
paynment of fee for the period for which the
erstwhil e individual or partnership nmenber, as
the case may be, has already paid the fees
subject to the condition that the erstwhile

i ndi vi dual | or partner shall be the wholetine
Director of the corporate nenber so converted
and such Director will continue to hold

m ni mum 40% shares of the paid-up equity
capital of the corporate entity for a period of at
| east three years fromthe date of such
conver si on.

Expl anation.--1t is clarified that the
conversion of individual or partnership
nmenbership card of the exchange into
corporate entity shall be deened to be in
continuation of the old entity and no fee shal
be coll ected again fromthe converted
corporate entity for the period for which-the
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erstwhile entity has paid the fee as per the
regul ati ons."

9. M. Ahmed further contended that it was an

i ncentive for corporatisation since a corporate entity is
required to maintain all records under |aw and as such it
facilitates regulating of the stock brokers. Under no
ot her circunmstances fee continuity benefit is available
under the statutory regul ati ons and hence the appel |l ant
cannot be granted benefit of fee continuity on account of

transm ssi on.

10. M. Ahned al so subnmitted that every stock-broker

who wants to deal in'securities in the securities market
is required to be a nmenber of a stock exchange and then
get hinmself registered with SEBI under section 12 of the
Act in accordance with the procedure as provided in the
Regul ati ons subject to the paynment of registration fee for

a new st ock-broker under rule 4 of the Rules and
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Regul ation 10 of the Regul ations on the rates nentioned

in Schedule-I11.

Rule 4 of the Rules reads thus:

"4. Conditions for grant of certificate to
st ock- broker.-- The Board may grant a
certificate to a stock-broker subject to the
foll owi ng conditions nanely:--

he hol ds the nenbership of any stock exchange;

he shall abide by the rules, regul ations and bye-
| aws of ‘the stock exchange or stock exchanges of
whi‘'ch-he is a menber;

in case of any change in the status and
constitution, the stock-broker shall obtain prior
perm ssion of ‘the Board to continue to buy, sell or
deal in securities in any stock exchange;

he shall pay the anpbunt of fees for registration in
the manner provided in the regulations; and

he shall take adequate steps for redressal of

gri evances of the investors within one nonth of
the date of the receipt of the conplaint and keep
the Board informed about the number, nature and
ot her particulars of the conplaints received from
such investors."

Regul ation 10 of the Regul ations reads thus:




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 16

"10. Payment of fees and the consequences

of failure to pay fees.-- (1) Every applicant
eligible for grant of a certificate shall pay such
fees and in such manner as specified in

Schedule I11;

Provi ded that the Board may on sufficient
cause being shown pernit the stock-broker to
pay such fees at any tine before the expiry of
six nmonths fromthe date on which such fees
becone due.

(2) Were a stock-broker fails to pay
the fees as provided-in regulation 10, the
Board may suspend the registration certificate,
wher eupon t he stock-broker shall cease to

buy, sell or deal in securities as a stock-
br oker.

11. M. Ahmed contended that in order to becone a
nmenber of the stock exchange, the person is required to
be qualified as per rule 8 of the Securities Contracts
(Regul ati ons) Rules, 1957. This rightis also not
i nheritable, since every person on transm ssion nmay not
even be qualified to becone a nenmber of a particul ar

st ock exchange. It is pertinent to nention here that

nmenbershi p of a stock exchange is a privilege and not a
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matter of right and thus this cannot be clained as

i nheritabl e.

12. M. Ahmed al so contended that SEBI has no

di scretion in inplementation of the Act, Rules or

Regul ations and has to strictly adhere to the provisions
as laid down and, therefore, has no power to waive the
sai d requirenent. I't may al so be rel evant to nention
that out of the 19 stock brokers who prayed for waiver of
the fresh registration or new entities upon transm ssion
only 9 or 10 have cone to challenge the same before this
court and bal ance have accepted the judgnment of the

| earned Tri bunal

13. M. Ahmed further subnitted that the SEBI has
applied the turnover regine for the period 1992-93 to
1996- 97 and, therefore, charged on the flat rate basis.
Clause 1(1)(c) of Schedule Il1l of 'the Regul ations reads
t hus:

"after the expiry of five financial years fromthe
date of initial registration as a stock-broker, he
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shall pay a sum of rupees five thousand for
every block of five financial years comencing
fromthe sixth financial year after the date of

grant of initial registration to keep his
registration in force."

14. Learned seni or counsel also submtted that, under
section 12 of the Act, no person can deal in securities in
the securities market wi'thout being registered with the
SEBI . In the present case, admttedly, Late Shr
Kanchanl al' K. ~Vakharia, father of the appellant, was a
menber of the stock exchange and not the firmMs
Kanchanl al & Sons. Ordinarily, if Ms. Kanchanlal &

Sons is not a nmenber of the stock exchange, the firm
woul d not be entitled to deal with securities in securities
mar ket in the Bonmbay Stock Exchange: The Bonbay

St ock Exchange does not enroll partnership firmas
nmenbers. As such, Late Shri Kanchanlal K Vakharia

al one was the nmenmber of the stock exchange and he

al one was thus entitled to deal \in securities in the
Bonbay St ock Exchange. However, under rule 179 of

t he Bonbay St ock Exchange Rul es, an indivi dua
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menber can do business in partnership with certain
categorized rel ations and, therefore, the Bombay Stock
Exchange permits trading by the individual in the nane
of the partnership firm Rule 179 of the Bonbay Stock
Exchange reads thus:

"179. No partnership shal | be f or ned
except -

between two or nore nenbers of the Exchange; or

bet ween a nenber of the Exchange and his father

or nother or wife or his son or sons or daughter or
daught er-i n-l aw or daughters-in-law or father’s
brother or brothers or unmarried sister or sisters or
brother’s or brother’s son or sons; or

bet ween two or nore nenbers of the Exchange and

their father, nothers or w ves or son or sons or
daught er or daughters or daughter-in-Ilaw or
daughters-in-law or brother or brothers or father’s
brother or brothers or unmarried sister or sisters or
brother’s or brothers’ son or sons;

Provi ded that a son or daughter or son’s son or
brother or father's brother or unmarried sister
of brother’s shall not be taken into partnership
unl ess he or she be in all respects eligible for
menber shi p of the Exchange."

15. It was contended by M. Ahned that Late Shr

Kanchanl al K. Vakhari a al one was a nenber -and
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through his partnership, the entire partnership firmwas
allowed to trade on the Bombay Stock Exchange, the
entire turnover of trade on the Bonbay Stock Exchange
is relatable to t he i ndi vi dual menber Late Shr
Kanchanl al K. Vakharia as otherw se the partnership
firmand non-nenber partners would not have been able
to deal in securities on the Bonbay Stock Exchange
Consequently, this partnership firmcould al so not dea
with securities unless the nenber of the stock exchange
nanely the individual nenber Late Shri Kanchanlal K
Vakharia gets registered with SEBI. It is through that
i ndi vi dual menber Late Shri K Vakharia that the
partnership firmand regi stered partners are-able to dea
in securities on the Bonbay Stock Exchange. Even
ot herwi se, the entire turnover of the partnership firmon
the stock exchange is on securities and, therefore,
rel atabl e to t he regi stered nenber i.e. Late Shri

Kanchanl al K. Vakharia under whose nenbership of
Bonbay Stock Exchange and registration of SEBI, such

trading is pernitted.
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16. It was al so submitted on behalf of the SEBI that the
appel l ant wants only his turnover to be considered as a
menber of the Exchange and the other partners being

non- menmber partners want to be outside the purview of

the registration of the SEBI since they cannot be

regi stered but at the same tinme want to deal in securities
on the exchange under the menbership and registration

of Late Shri Kanchanl al K. Vakhari a.

17. According to the | earned counsel for the SEBI, the

entire dealing in securities by the non-nmenber partners

woul d be illegal and contrary to section 12 of the Act and
liable to all such consequences in 1aw. In fact, if the
stand taken is correct then the partnership firmis also

t he non- menber partnership and cannot deal in

securities but are dealing in securities in breach of I aw.

18. We have heard the | earned counsel for the parties

at length and carefully anal ysed the provisions of the Act,
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Rul es and Regul ati ons. By clear interpretation of the

Regul ations, it is abundantly clear that no provision of
succession to registration is perm ssible. Ni khil K
Vakharia son of Late Shri Kanchanlal K Vakharia in

order to operate in the stock exchange has to obtain a
fresh registration fromthe SEBI and for the first five
years, he would be required to pay the quantum of fee
linked to the turnover and thereafter at the flat rate of

Rs. 5000/ - 'in order to keep the registration in force.

19. In view of the provisions of the Act, Rules and
Regul ations, we have no difficulty in arriving at the
conclusion that the appeal is devoid of any nerit and is

accordi ngly di sm ssed.

ClVIL APPEAL Nos. 2951, 3004, 3008, 3009, 3010,
3015, 3016, 3017, 3058, 3082 of 2006.

20. In view of our decision in Cuvil Appeal No.4210 of

2006, these appeal s al so stand di sposed of accordingly.
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21. In the facts and circunstances of the case, we
direct the parties in all the appeals to bear their own

costs.

(Dal veer Bhandari)
New Del hi;
May 15, 2008.




