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JUDGMENT

Phukan, J.
Leave is granted.

Thi s appeal by special l'eave and the wit petition were
heard together as the questions involved are comon and, therefore,
by this judgment we dispose of both the appeal and the wit petition

The appel l ant « Avtar Singh, a convict, is undergoing the
sentence of inmprisonment. He filed an application before the Punjab
& Haryana Hi gh Court seeking for a direction to the State
CGovernment to include the period of parole availed by himin the tota
peri od of inprisonnent undergone by him_ The application was
di sm ssed by the inpugned judgnent holding that the period of parole
cannot be counted towards the actual sentence undergone by him
Bei ng aggrieved, present appeal by special |eave has been filed.
Avtar Singh has also filed the wit petition challenging the vires of
sub-section (3) of Section 3 of the Haryana Good Conduct Prisoners
(Tenporary Rel ease) Act, 1988 (for short 'the Act’) on the ground that
the sub-section is arbitrary, illegal, ultra vires and unconstitutional

When both the appeal and the wit petition cane before a
Bench of this Court, these were referred to a |larger Bench with the
foll owi ng observations: -

“In the wit petition Section 3(iii) of the Haryana Good
Conduct Prisoners (Temporary Rel ease) Act, 1988 is
chal | enged on the ground that it is violative of Article
14 and Article 21. |In State of Haryana vs. Mbhinder

Si ngh 2000 (3) SCC-394 and the Constitution Bench in
Suni | Ful chand Shah vs. Union of India and O's. 2000

(3) SCC 409, this Court held that parole and furl ough
peri od can al so be counted as the period of sentence

of inprisonment. But in those decisions the question

of validity of the inpugned sub-section of the Act

menti oned above has not been considered. Wen the
constitutional validity of the said sub-section is
chal | enged and the focus is nmade on Article 21, we are
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of the opinion that this nust be heard by a | arger
bench. Registry will place this matter for orders of the
Hon’ bl e the Chief Justice of India."

That is how both the appeal and the wit petition have
cone up before this Bench.

Bef ore we proceed further to consider the contentions of
the | earned counsel, we extract below Sections 3 and 4 of the Act:-

"3. Temporary rel ease of prisoners on certain
grounds.-(1) The State Governnment may, in

consultation with the District Magistrate or any other
of ficer appointed in this behalf, by notification in the
Oficial Gazette and subject to such conditions and in
such manner as may be prescribed, rel ease

temporarily for a period specified in sub-section (2),
any prisoner, if-the State Governnent is satisfied that-

(a) a nenber of the prisoner’s famly had died or
is seriously il or the prisoner hinself is
seriously ill; or

(b) the marriage of prisoner hinself, his son

daught er, grandson, granddaughter, brother
sister, sister’s son or daughter is to be
cel ebrated; or

(c) the tenporary rel ease of ‘the prisoner is
necessary for ploughing, sow ng or harvesting

or carrying on any other agricultural operation
on his land or his father’s undivided | and
actually in possession of the prisoner; or

(d) it is desirable to do so for any other sufficient cause.

(2) The period for which a prisoner nay be rel eased
shal | be determ ned by the State Governnment so as
not to exceed-

(a) where the prisoner is to be released on the
ground specified in clause (a) of sub-section
(1), three weeks;

(b) where the prisoner is to be rel eased on the
ground specified in clause (b) or clause (d) of
sub-section (1), four weeks; and

(c) where the prisoner is to be rel eased on the
ground specified in clause (c) of sub-section
(1), six weeks:

Provi ded that the tenporary rel ease under clause (c)
can be availed nore than once during the year, which
shal | not, however, cunulatively exceed six weeks.

(3) The period of release under this section shall not
count towards the total period of sentence of a
pri soner.

(4) The State Governnent may, by notification

aut horise any officer to exercise its powers under this
section in respect of all or any other ground specified
t her eunder.
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4. Tenporary rel ease of prisoners on furlough.- (1)

The State CGovernnment or any ot her officer authorised

by it in this behalf may, in consultation with such other
of ficer as may be appointed by the State Government,

by notification, and subject to such conditions and in
such manner as may be prescribed, rel ease

temporarily, on furlough, any prisoner who has been
sentenced to a termof inprisonnment of not |ess than

four years, and who-

(a) has, i medi ately before the date of his
tenmporary rel ease, undergone conti nuous

i mprisonnent for a period of three years,

i nclusive of the pre-sentence detention, if any;

(b) has not during such period comritted any jai
of fence (except an-offence punished by a

war ni ng) and has earned at |east three annua

good conduct renissions:

Provi ded that nothing herein shall apply to a prisoner
who-

(1) is a habitual offender as defined in sub-
section (3) of Section 2 of Punjab Habitual
O fenders (Control and Reforn) Act 1952; or

(ii) has been convi cted of dacoity or such other
of fence as the State Governnent may, by
notification, specify.

(2) The period of furlough for which a prisoner is

el i gi bl e under sub-section (1) shall be three weeks
during the first year of his release and two weeks

during each successive year thereafter.

(3) Subject to the provisions of clause (d) of sub-
section (3) of Section 8 the period of rel ease referred
to in sub-section (1) shall count towards the tota
peri od of the sentence undergone by a prisoner.™

Thus it is seen that under Sections 3 and 4 the |egislature

has made two categories of prisoners for tenporary release; a

prisoner rel eased on parole under Section 3 is not entitled for
counting the period of release towards the total period of sentence of
i mpri sonnent undergone by hi mwhereas, a prisoner released on

furl ough, period of such tenporary release shall be counted towards
his total period of inprisonnent.

Two points have been urged by the | earned counsel for
the appellant. Firstly, it is submitted that since'the Constitution Bench
of this Court in Sunil Ful chand Shah versus Union of India and
O's. [2000 (3) SCC 409] has held that the period of parole can also
be counted as a period of sentence of the inprisonment, sub-section
(3) of Section 3 of the Act is unconstitutional and violative of Article
21 of the Constitution. Secondly, it has been contended that sub-
section (3) of Section 3 of the Act is discrimnatory inasnuch as a
prisoner rel eased tenporarily under Section 3 shall not be entitled to
count such period of release towards the total period of sentence,
whereas tenporary rel ease of a prisoner under Section 4 such
temporary period of release on furlough woul d be counted towards
the total period of sentence.

In Sunil Ful chand Shah (supra), the Constitution Bench
by a majority after considering various dictionary meaning of the word
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"Parole’ held that the action for grant of parole, generally speaking is
an adm nistrative action and in paragraph 27 of the judgnent it was
held that parole is a formof tenporary rel ease from custody, which
does not suspend the sentence of the period of detention, but

provi des conditional release fromthe custody and changes the node
of undergoi ng the sentence. However, in paragraph 30 of the

j udgrment the above position of parole was further clarified as

foll ows: -

PR Since rel ease on parole is a tenporary

arrangenent by which a detenu is released for a

temporary fixed period to neet certain situations, it

does not interrupt the period of detention and, thus,

needs to be counted towards the total period of

detention unless the rules, instructions or terns of

grant of parole, prescribe otherw se."(enphasis

suppl i ed)

I'n the sane paragraph the Bench also held that "...... the
peri od of ‘detenti onwould not stand autonmatically extended by any
peri od of parole granted to the detenu unless the order of parole or
rul es or instructions specifically indicates as a term and
condition of parole, to the contrary’. (enphasis ours)

Parole is essentially an executive function and now it has
beconme an integral 'part of our justice delivery systemas has been
recogni sed by Courts.” Though, the case of Sunil Ful chand Shah
(supra) was a case of preventive detention, we are of the opinion that
the sanme principle wuld also apply in the case of punitive detention

Thus, the Constitution Bench by mgjority decision clearly
held that the period of tenporary rel ease of a prisoner on parole is to
be counted towards the total period of detention, unless it is
ot herwi se provided by |egislative act, rules, instructions or terns of
the grant of parole.

Under Section 3 of the Act, the State Governnent can
temporarily release a prisoner for a specified period if the
CGovernment is satisfied that (i) any nmenber of his ‘famly had died or
seriously ill or the prisoner hinself is seriously ill or (ii) marriage of
hi nsel f, his son, daughter, etc. is to be celebrated or (iii) such rel ease
i s necessary for ploughing, sow ng or harvesting or carrying on any
other agricultural operation on his |land or his father’s undivided |and
actually in possession of the prisoner or (iv) is desirable to do so for
any other sufficient cause. The period of release is to be determ ned
by the State Governnment in accordance with sub-section (2) and sub-
section (3) provides that period of release under this section shall not
be counted towards the total period of sentence of prisoner. /Under
Section 4 a prisoner who has been sentenced to a term of
i mprisonnent of not |less than 4 years cannot be tenporarily rel eased
on furlough unl ess he has undergone continuous inprisonnent for a
period of 3 years and has not committed any jail offence (except an
of fence punished by a warning) and has al so earned at |east three
annual good conduct rem ssions. This section also provides that the
benefit of furlough cannot be granted to the class of prisoners
nmentioned in proviso to sub-section (1). The period of such
temporary rel ease has been fixed in sub-section (2). It is specifically
provided in sub-section (3) that period of tenporary rel ease on
furl ough shall be counted towards total period of sentence undergone
by a prisoner.

Thus, the legislature for the purpose of tenporary rel ease
has created two classes of prisoners. |If we conpare these two
sections, we find that conditions of tenporary rel ease on furl ough
under Section 4 is nmore rigorous and a prisoner shall not be entitled
to such tenporary release unless he fulfills the conditions |aid down
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in the said section. But in Section 3 no such rigorous condition has
been i nposed and only the circunstances under which the tenporary

rel ease can be granted have been stated. Mdyreover certain classes

of prisoners cannot get the benefit of furlough

Before a Constitution Bench of this Court in Sunil Batra

versus Del hi Administration and Gt hers etc. and Charl es

Gur mukh Sobraj versus Del hi Adm nistration and thers [1978

AR 1675 = 1979 SCR (1) 392], Section 30 of the Prisons Act came
up for consideration. The said section runs as follows: -
"30.(1) Every prisoner under sentence of death shall

i medi ately on his arrival in the prison after sentence,

be searched by, or by order of, the Jailor and al

articles shall be taken fromwhich the Jailor deens it

dangerous or inexpedient to leave in his possession

(2) Every such prisoner shall be confined in a cell apart
fromall other prisoners, and shall be placed by day
and by ni ght under the charge of a guard."

The gravanen of the argument in that case was that sub-
section (2) does not authorise the prison authorities in the garb of
securing a prisoner under sentence of death, to confine himin a cel
apart from other prisoners by inposing solitary confinement upon
him This argunent was rejected and it was held that it was hardly be
guesti oned that prisoners under sentence of death forma separate
class and their separate classificationhas to be recognised.

This Court in State of Haryana and Ot hers versus
Mohi nder Singh and OQhers [2000 (3) SCC 394] held that ’'furl ough
and 'parole’ are two distinct terns now being used in the Jail Manuals
or laws relating to tenporary rel ease of prisoners. " In Sunil Batra
(supra), the Constitution Bench has given recognition of creation of a
separate class of prisoners undergoing death sentence.. Section 3
has been enacted to neet the urgent pressing personal problemof a
prisoner. As noted above, under thi's section any prisoner
irrespective of his period of sentence or detention /can be rel eased on
parole to neet such probl em whereas the conditionfor releasing a
prisoner on furlough under Section 4. .is rigorous-and such release on
furl ough cannot be clainmed by certain classes of prisoners as
mentioned in the section. On close |ook at both the sections it would
appear that these sections operate on different fields. ~ Section 3 has
been enacted to nmeet certain situation of the prisoner but Section 4
has been enacted as a refornmative neasures as a prisoner has to
show good conduct while in incarceration. J1n our considered opinion
this classification is based on rational criteria and cannot be said to
be discrimnatory in nature. W, therefore, find no force in the/first
contention of the |earned counsel for the appellant.

The second contention of the |earned counsel for the
appel l ant has also to be rejected in view of the decision of this Court
in Sunil Ful chand Shah (supra). The Constitution Bench has clearly
hel d that though ordinarily the period of tenporary release of a
pri soner on parole needs to be counted towards the total period of
detention but this condition can be curtailed by |egislative act, rules,
instructions or terns of grant of parole.

We al so do not find force in the contention of the |earned

counsel for the appellant that sub-section (3) of Section 3 of the Act is
hit by Article 21 of the Constitution. By a valid legislative act the
peri od of tenporary release on parole has been denied while

counting the actual sentence undergone by the prisoner. It cannot be
sai d that such right of a prisoner has been taken away without due
process of law. Consequently, these contentions of the |earned

counsel for the appellant are rejected.
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We, therefore, find no nmerit in the appeal as well as in the
wit petition and consequently both the appeal and the wit petition
are disnissed

..................... J.
[G B. PATTANAIK]
..................... J.
[S.N. PHUKAN]
..................... J.

[S.N. VAR AVA]

February 19, 2002




