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ACT:

Suppression of |Immoral Traffic in Wnen & Grls Act,
1956, s. 2(c)-If notification enpowering all Mgistrates of
First Cass would nake them "specially enpowered".

Interpretation of statutes-Provision susceptible of two
meani ngs- Choi ce of neani ng where provision confers power on
CGovernment for specific purpose.

HEADNOTE:

Section 2(c), Suppression of Imoral Traffic in Wmnen
and Grls Act, 1956, defines a Magistrate to mean a District
Magi strate, a Sub-Divisional Magistrate of the First C ass
specially enpowered by the State Governnent by notification
inthe official Gazette, to exercise jurisdiction under the
Act .

The appellant-State issued a notification -under the
section enpowering all the Judicial Magistrates of the 1st
Class to exercise jurisdiction to try certain offences under
the Act.

The High Court held that the notification did not have
the effect of making a Magistrate one specially enpowered
within the neaning of s. 2(c).

Al'lowi ng the appeal to this Court,

N

HELD: It is not necessary that the State Governnent
shoul d pick and choose individual Magistrates and confer
special power on them The notification had the effect of
maki ng every Judicial Mgistrate of the First dass.in the
State, within the area of his respective jurisdiction, a
Magi strate specially enmpowered to try those offences.
[ 1083E;, 1084(C

Mohd. Qasim & Anr. v. Enmperor, AR 1918 Mad. 1159;
Emperor v. Udho Chandumal, AIR 1943 Sind 107; Pol ubha
Vaj ubha v. Tapu Buda, AIR 1956 Sau. 73 and Sabuddi n Shei kh
Mansur v. J. S. Thakkar & Anr. [ILR [1968] . 4,
di sapproved.

K. N Vijayan v. State, AIR 1953 Tr. Co. 402. State v.
Judhabir Caetri AIR 1953 Assam 35; (F.B.); State of Mysore
v. Kashambi & Anr: [1963] 2 Cr. L.J. 226; Ashag Hussain Khan
v. S.D.O Manghir. ATR 1965 Pat 446 and C V. Madhava
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Mannadi ar v. Distt. Collector & Os., AR 1970 Kerala 50.
approved.

(1) Were the language of a statutory provision is
susceptible of two interpretations, the one which pronotes
the object of the provision. conports best with its purpose
and preserves its smooth working, should be chosen in
preference to the other which introduces inconveni ence and
uncertainty in the working of the system This rule wll
apply in full force where the provision confers anple
di scretion on the Governnent for a specific purpose to
enable it to bring about an effective result. [1079G 1080A]

(2) The word "specially" has reference to the specia
pur pose of the enpowernent and is not intended to convey the
sense of a "special" as Contrasted with a "general"
enpower nent. "Specially* qualifies the word "enpowered" and
not the person on whomthe power is conferred. In this view
the State GCovernnent is within its conpetence to confer
powers under the section on sonme or all of the Mgistrates
of the First Class in the State in any of the nodes known to
| aw and t'he Magi strate or Magistrates. On whom Powers are so
conferred, will be "specially enmpowered" w thin the neaning
of the section. This broad view keeps in focus the specia
purpose of the empowernent- and nust be preferred to the
narrow view, namely. That the word "specially" stands in
contrast to the word "generally". According to
1077
the narrow viewif powers to try certain offences are
conferred on a class of officials by their official title,
they are "generally empowered’ ; but if the powers are
conferred on particular individuals by name or by virtue of
their office, as a result of selection by the Governnent,
they are ’'specially enpowered”. This view which reads into
the expression "specially enpowered" a restriction as to the
node or manner of enmpowernent, is neither congenial to the
speci al purpose of the provision, nor conducive to the nmain
object of the Act, and tends to reduce its efficacy and to
i npede the exercise of the discretionary power which the
| egi sl ature has confi ded in full neasur e to the
Governnent.[1079B-D, E-G 1080B-C, H, 1082G

(3) The word "specially" signifies the investnment of
sone or all the Magistrates of the First Cass with powers
which are "special’ and are not part of the "ordinary” or
"additional" powers which can be conferred on a Magistrate
of the First O ass under the Code of Crimnal Procedure. The
fallacy in the narrow view stens fromthe undue stress it
lavs on the npde enpowernent at the cost  of the specia
pur pose of the enmpowernent ignoring the fact that the Act is
a code by itself which creates new offences triable only by
those Magistrates of the First Cass who are specially
enmpower ed under s. 2(c) of the Act, and not under the Code
of Crimnal Procedure. Power nmay be conferred under-s. 39 of
the Code of Crininal Procedure, 1898, corresponding to s. 32
of the Code of Criminal Procedure, 1973, on any  person
either by name or in virtue of his office or on cl asses of
officials generally by their official title. The specia
node or the general node of conferring the power applies to
the conferment of power both for a general purpose or a
speci al purpose. The npde of conferring power is not to be
confused with the purposes of the power. [1082H; 1083B- D]

(4) A person can be specially enmpowered even by virtue
of his office. If empowering a Magistrate of the First O ass
totry offences under the Act by virtue of his office
satisfies the requirenment of s. 2(c), there is no reason why
the enpowernent of all the Magistrates of the First Cass in
the State wunder the notification by virtue of their office
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totry offences under the Act in the areas of their
respective jurisdictions should not be held to be specia
but treated as general. The CGovernnent could have issued
separate notifications for each Magistrate. |Instead of doing
so if one notification were to be issued authorising each of
themto performthose functions, there could be no valid
obj ection. [1081F-G 1083E-F, G 1084B]

Si ndhi Lokana Chajthramv. State of Gujarat, [1967] 3
S.C.R 351 and Abdul Hussain Tayabali and ors. v. State of
Gujarat and ors. [1968] 1 S.C. R 597, followed.

JUDGVMVENT:

CRI M NAL APPELLATE- JURISDI CTION: Crimnal Appeal Nos.
212- 213/ 71.

Appeal from the Judgnent ~and order dated the 21st
Novenber, . 1970 ~of the Qujarat. Hgh Court in Crimnal
Revi si on Applications Nos. 321 and 322 of 1969.

S. N._Anand and M N. Shroff for the Appellant.

N. H_ Hngorani and (Ms.) K Hngorani for the
Respondent

The Judgrment of the Court was delivered by

SARKARI A, J. Controversy in these appeals centres round
the interpretation of the words "specially enpowered"
appearing in s. 2(c) of the Suppression of Immoral Traffic
in Wnen and Grls Act, 1956 (to be (hereinafter referred to
as the Act).

The facts giving rise to these appeals are as follows:

Chat ur bhuj Maganl al. _and Bai ~Sabita, respondents herein
are husband and wife residing together ~at Parvati Bhuvan,
Raj kot. Both
1078
of themtogether with Bai Hami da Basi Mhanmmed, respondent 3
herein, are accused 1, 2 and 3 respectively, in a trial for
of fences puni shable wunder ss. 5 and 6 of the Act before the
Judicial Magistrate, First Class’ Rajkot in Cr. Cases Nos.
1372 and 1404 of 1968. Wen the trial was about to comence
in these cases, the accused noved applications raising an
objection that the Magi strate had no jurisdiction to try the
offences as he had not been "specially enmpowered" _as
required by s. 2(c) of the Act. The Magistrate rejected
those applications whereupon the accused went in revision
bef ore the Sessi ons Judge, Raj kot who dism ssed the sane.

Aggrieved, the accused filed two revisions (C. R 321
and 322 of 1969) in the H gh Court of Gujarat. A'learned
Judge of the H gh Court allowed the revisions on'the ground
that M. Mddha, Magistrate 1st Cass Rajkot, before whom
these cases were pending, had no jurisdictionto try the
sane because the State Governnent notification, /dated
February 19, 1959 did not have the effect of naking hima
"Magi strate of the first class specially enmpowered” within
the nmeaning of s. 2(c) of the Act. Accordingly, the
Magi strate was directed to drop the proceedings pending
agai nst the revision-petitioners.

Agai nst that decision of the Hi gh Court, the State has
now filed these appeals on a certificate granted by the High
Court under Article 134 (1) (c) of the Constitution

Section 2(c) of the Act defines a "Mgistrate" to nmean

"a District Magi strat e, a Sub- Di vi si onal

Magi strate of the First Cass specially enpowered by

the State Governnent, by notification in the Oficia

Gazette, to exercise jurisdiction under the Act".

Section 22 further says:

"No court inferior to that of a nmagistrate as
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defined in Cause (c) of Section 2 shall try any

of fence under Section 3, Section 4, Section 5, Section

6, Section 7 or Section 8".

The State Government Notification No. PPA/ 1257/84187/ X
of July 22, 1958, published in the Bonmbay CGovernment Gazette
of July 31, 1958, purporting to have been issued under s.
2(c), runs as foll ows:

"In the exercise of the powers conferred by s.

2(c) of the Suppression of Imoral Traffic in Wmen and

Grls Act, 1956, the Governnment of Bonbay hereby

empowers all the Judicial Magistrates of the First

Class to exercise jurisdiction under the said Act,

except under ss. 12(1), 18(1), 19, 20(1) and (3) of the

Act . "

The question is, whether this notification has the
effect of making every Judicial Mgistrate of the First
Class in the State wthin the area of his respective
jurisdiction, a Mgistrate conpetent to try any offence
under ss. '3, 4, 5, 6, 7 and or 8 of the Act?

1079

Answer to this question depends on a correct
interpretation of the expression "specially enpowered" in
Section 2(c). There has been a sharp conflict of judicia
opinion in regard to the neaning of this expression

One line of decisions has taken the view (hereafter
referred to us the narrow view) that the word "specially" in
this expression has reference only to- the node of
enpower nent as indicated in s. 39(1) of the Code of Crimina
Procedure, 1898. According to this view the word "specially"
stands in contrast to the word "generally”. Therefore, if
powers to try certain offences are conferred on a class of
officials by their official title, they are "generally
enmpowered"; but if the powers are conferred on particular
i ndividuals by nane or by virtue of their office, they are
"specially empowered”. On this reasoning it is deduced that
the words "specially enpowered" inply "the exercise by
Governnment of a certain selection or discrimnation as
regards an individual on whomthe special power is'to be
conferred'. Sonme of the cases in. which this view has been
expounded are: Mhd. Qasim and anr. v. Enperor; Enperor v.
Udho Chandunal; Pol ubha Vaj ubha v. Tapu Ruda; and Sabuddin
Shei kh Mansur v. J. S. Thakkar and anr.

A different view (hereafter referred to as the broad
view) has been taken in these decisions: K N Vijavan v.
State; State v. Judhabir Caetri; State of M/sore v. Kashanb
and anr.; Ashaq Hussain Khan v. S. D. O Mnghir, C V.
Madhava Mannadiar v. District Collector and ors. According
tothis view, the word "specially" has reference to. the
speci al purpose of the enpowernent and is not intended to
convey the sense of a "special" as contrasted with a
"general " enpowernent. "Specially" qualifies the word
"enpowered" and not the person on whom the power is
conferred. In this view, the State Government is within its
conpetence to confer powers under s. 2(c) of the Act on some

or all the Magistrates of the First Class in the State, in
any of the nbdes known to law, and the Magistrate or
Magi strates whom powers are so conferred will be "specially

enpower ed" wi thin the neaning of s. 2(c).

In our opinion, this broad view rightly keeps in focus
the speci al purpose of the enmpowernent and must be preferred
to the narrow view.

It is wll recognised that where the |anguage of a
statutory provision is susceptible of two interpretations,
the one which pronmotes the object of the provision, conports
best with its purpose and preserves its smooth working,
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shoul d be chosen in preference to the other which introduces
i nconveni ence and wuncertainty in the working of the system

This rule wll apply in full force where the provision
confers anple
1080

di scretion on the Governnent for a specific purpose to
enable it to bring about an effective result.

The Act has been enacted to suppress a special kind of
m schief. Wth that end in viewit creates new of fences, and
confers wide powers on the Government to constitute specia
machi nery for its enforcenent. Th narrow view taken in the
decision led by Mhd. Qasims case, which reads, wth
external aid, into the ‘expression "specially enpowered" a
restriction as to the node or manner of enpowernment, is
neither congenial to the special purpose of the provision
nor conducive to the nain object of the Act. It tends to
i ntroduce unnecessary inconvenience, friction, confusion and
artificiality inthe working of the provision. It also tends
to reduce its efficacy and inpede the exercise of the
di scretionary power which the Legislature has, in its
wi sdom confided in full ~measure to the Governnment. In the
context of s. 2(c) of “the “Act, therefore, the narrow,
restrictive interpretation of the expression "specially
enpower ed” has to be eschewed.

Incidently, it may be noticed that none of the
deci si ons expoundi ng the narrow view, was concerned with the
interpretation of ' the expression "specially enpowered" in

the context of the 'Suppression of Imoral Traffic in Wrmen
and Grls Act. In Mhamed Qasimwv. Enperor, (supra) which
| eads the exponents of this view, the Madras Hi gh Court was
concerned with the construction of this expression as used
ins. 3 of the OpiumAct. Simlarly, the Full Bench decision
of the Gujarat H gh Court in Sabuddin s case (supra) (the
ratio of which has been followed by the Judgnent ' under
appeal ), turns on an interpretation of this expression in
the context of s. 56 of the Bombay Police Act.

On the other hand, in State of Mysore v. Kashanbi and
anr. (supra) which is a promnent exponent of the / broad
view, the construction of s. 2(c) of the Act was directly in
i ssue before the Msore H gh Court. Therein, by a
notification, the State Governnent conferred powers on al
First Class Magistrates to try cases under the Act. The
accused, Kashanmbi and Modhadi nbi were bei ng prosecuted under
s. 8(a) of the Act in the court of Judicial Mugistrate First
Class, Saundatti. The accused raised an objection that the
Magi strate had no jurisdiction to try the cases because the
aforesaid notification was invalid and i neffective to confer
the jurisdiction on him as it did not satisfy the
requirenment of s. 2(c) regarding "special enmpowernent”.
Hegde, J., who spoke for the Bench, expressly dissented from
the view taken in Polubha Vajubha v. Tepu Buda (supra) and
Mohamed Qasi mv. Enperor (supra) and held that the language
of s. 2(c) of the Act does not justify the contention that
such a notification anbunts to general confernment of power
as opposed to special confernment of power as required by s.
2(c) and therefore enlarges the scope of that section. In
the opinion of the Bench, the word "specially" is an
adjective (adverb ?) to the verb "enpowered" and not an
adjective to the noun "Magistrate" and that this word means
"specifically” or "for a particular purpose”. The Bench did
not accept the contention that the word "specially" conveys
the idea of picking and choosing of the Magistrate or
Magi strates for the purpose
1081
of conferring the additional powers. It was enphasi sed that
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the conferment of power under s. 2(c) of the Act is not nmde
by having recourse to s. 39, Cr. Procedure Code.

In our opinion, the view taken by the Mysore Hi gh Court
in Kashanbi’s case is the correct one. It seens to be nore
in accord with the trend of the recent decisions of this
Court, in which such an expression came up for construction
In this connection, the first case to be noticed is Sindh
Lohana Chaithramv. State of Gujarat. Therein the neaning of
the expression "specially empowered" occurring in s.6(1) of
the Bonbay Prevention of Ganbling Act, 1887 came up for
consideration. By a notification, dated January 22, 1955.
the Saurahtra Covernment  enpower ed specially certain
Assi stant Superintendents and Deputy Superintendents of
Pol i ce, Porbander Division, Porbander, to authorise by issue
of special warrants in each case, a police officer not bel ow
the rank of Sub-Inspector of Police to do the Varios things
necessary in order to raid a house when the police officer
suspected gamng to be carried on and which house, room or
pl ace was suspected us being used as a commpn gam ng house.
The appellant’s -house was raided by a Sub-Ilnspector of
Police,and on the basis  of incrimnating evidence the
appel l ant and six others were charged under ss. 4 and 6 of
the Act. At the trial the accused contended that Shri
Pandhya, the Deputy Superintendent of Porbander who issued
the search warrant, was not authorised to do so because the
aforesaid notification did not specially enpower Shr
Pandhya wi thin the contenplation of s 6.

This Court expressed that in view of ‘the principle
enbodied in s. 15 of the Bonbay General C auses Act, 1904
when power is conferred on a person by nanme or by virture of
his office, the individual designated by nane or as the
hol der of the office for the tine being is enpowered
specially. Judging by this test, the Court held ‘that the
notification, dated January 22, 1955, "specially enpowered"
Shri Pandhya, holder of the office of the Dy.Superintendent
of Police, Porbander to issue the search warrant under 's. 6.
The Court noticed the conflict of judicial opinion on the
guesti on whether a notification enpowering all Magistrates
of certain class to try certain class, can be said to be
enpowered specially every Mgistrate of that class to try
those cases,but left that question open.However, it settled
that a person can be specially enpowered even by virtue of
his office.

Again, in Abdul Husein Tayabali and ors. v. State of
Gujarat and ors. decided on Septenber- 20, 1967, the
construction of the expression "specially appointed” within
the meaning of s. 3(c) of the Land Acquisition Act, 1894
read with r. 4 of the Land Acquisition (Company’s) Rules,
cane up for consideration before this Court. By a
notification, dated Cctober 1, 1963, issued under s. 3(c) of
the Land Acquisition Act, the State GCovernnent authorised
all Special Land Acquisition Oficers in the State to
performthe functions of

1082
Col I ectors under that Act within the area of their
respective jurisdiction. Question arose whet her t hat

notification satisfied the requirenments of s. 3(c) and had

the effect of specially enpowering all the Land Acquisition

Oficers as a class to perform the duties under the Act.

Shelat, J., speaking for a Bench of three |earned Judges,

answered this question in the affirmative and nade these
apposi te observati ons:

“I'n our view, these words (specially appointed)

sinply mean that as such an officer is not a Collector

and cannot performthe functions of a Collector under
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the Act, he has to be 'specially appointed , that is,
appointed for the specific purpose of performng those
functions. The word specially' has therefore reference
to the special purpose of appointnent and is not used
to convey the sense of a special as against a genera
appoi ntnent. The word "specially" thus connotes the
appointnent of an officer or officers to perform
functions which ordinarily a Collector would perform
under the Act. It qualifies the word "appointed" and
nmeans no nore than that he is appointed specially to
performthe functions entrusted by the Act to the
Collector. It is the appointnent therefore which is
special and not the person from anobngst several such
officers. Besides sec. 15 of the General C auses Act
provi des that where a Central Act enpowers an authority
to appoint a person to performa certain function such
power can be-exercised either by name or by virtue of
office."

There woul d therefore be no objection i f the

appointnent is nade of ~an officer by virtue of his

of fice and not by his nanme."

The above observations are an apt guide to the
interpretation of the expression "specially empowered” in s.
2(c) of the Act wth which we are concerned. Although the
word in s. 3(c) of the Land Acquisition Act, the
construction of which was considered in Abdul Hussain's
case, were "specially appointed', their connotation is the
same as conveyed by the expression “"specially authorised" or
"specially empowered” (see Oxford Dictionary according to
which the word "authorised" neans "enpowered" "appointed").
In constructing the expression "specially enpowered" in the
i nstant case, therefore,we can safely adopt the reasoning in
Abdul Hussain’s case. Thus considered, the term"specially"
must be taken to have reference to the special purpose of
the enpowernment. Even according to Oxford Dictionary, one

sense of this word is "of special purpose”. It qualifies the
word "enmpowered". It is wused in( an attributive sense to
hi ghlight the special nature of the power. It ‘does not
convey the sense of a contradistinction or contrast between
"speci al" empowernent and "general ™ enmpowernment. Al that

this word signifies is the investnment of some —or all the
Magi strates of the First Class wth powers which are
' speci al ' and are not part of the "ordi nary’ or
"addi ti onal " powers which can be conferred on a Magistrate of
the First dass under the Code of Criminal Procedure. In
short, the word "specially"

1083

cannotes that it is the enpowernment which is special and not
the person. Thus considered, special enpowernent. does not
necessarily involve selection of individuals by name or ex-
offico fromthe Magistrates of the 1st C ass.

The fallacy in the narrowview stens from the undue
stress it lays on the node of enmpowernment at the cost of the
speci al purpose of the empowernent, forgetting that the Act
is a code by itself which creates new offences triables only
by those Magistrates of the 1st Cass who are specially
enpower ed under s. 2(c) of the Act,and not under the Code of
Crim nal Procedure.

Be that as it nmay,s.39 of the Code of Crinina
Procedure, 1898 and s.32 of the Code of Cri m nal
Procedure, 1973, are concerned with the node of conferring
power. "Power nmay be conferred on any person either by nane
or in virtue of his office", or "on classes of officia
generally by their official title". The special nobde or the
general node of conferring the power applies to the
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conferment of power both for a general purpose or a specia
purpose. The node of conferring power is not to be confused
with the purpose of the power,as seens to have been done in
the cases taking the narrow view.

The narrow view can be tested yet from another angle.
According to it if a Magistrate of the 1st Class is selected
by nane or by virtue of his office and invested with these
powers to try offences under the Act, he would be "specially
enmpowered". If no such pick and chose is nmade and the power
is conferred on all the Magistrates of the sanme class, they
woul d be "generally enpowered". This distinction if taken to
its logical and, breaks down, and exposes the inherent
artificiality of the proposition. |If the enpowering of a
Magi strate of the First Class to try offences wunder this
Act, by wvirtue of his office, satisfies the requirements of
s. 2(c), it is not understood how the empowernment of a whole
class of Magistrates of the First Cass by the sanme node
becomes ultra vires the section.

In Abdul -~ Hussain's case, ~the contention canvassed for
the narrow viewwas considered from this aspect, also. It
was observed

“...even if the nmeaning of the word ’'specially’
were to be that which'is canvassed (by the appellant),
the CGovernment ~ could have issued separate notification
for each of the “Sp. L. A Oficers authorising them
individually to performthe functions of the Collector
within their  respective area of jurisdiction. Instead
of doing that, if one notification were to be issued
aut hori sing each . of them to perform those functions
there could be no valid objection. Such a notification
woul d have the sanme force as a separate notification in

respect of each individual Sp. Lo A Oficer. Such a

notification would nean that the Governnent  thereby

appoints each of the existing Sp. L. A Oficers to
performthe functions of the Collector wthin their
respective areas."”

1084

On parity of reasoning ,it  can be said ‘that the
enpower nent of all the Magistrates of the First Cass, in
the State wunder one notification ,by virtue of their office
to try offences under the Act in the areaof their
respective jurisdiction, nust be held to be "special”™ and
not "general".

It will not be out of place to nention here that Abdu
Hussain’s case was decided by this Court-on Septenber 20,
1967, that is, about four and half nonths after the Ful
Bench decision of the Gujarat Hi gh Court in Sabuddin' s case
(supra), Consequently, the Bench did not have the advantage
of the guidance furnished by Abdul Hussain's case.

In the light of the construction put by us on the
expression "specially enpowered" as wused in s. 2(c) of the
Act, we hold that by virtue of the State Governnent
Notification dated July 22, 1958, the Judicial Magistrate
First Cass Rajkot has the jurisdiction to try the offences
under the Act. Accordingly, we allow these appeals, set
aside the judgnent of the High Court. The cases will now go
back to the Judicial Magistrate, First Cass, Rajkot for
further proceedings in accordance with | aw. The cases, being
very old, it is directed that they be disposed of on top-
priority basis, wth utnmost expedition, if possible, within
three nonths fromtoday.

V.P.S. Appeal s al | owed.
1085
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