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The appel | ant (hereinafter ~referred ' to as t he
Corporation) is established and constituted under the Bonbay
Muni ci pal Corporation. Act, 1949 (hereinafter referred to as
the Act). One of the duties assigned to the Corporation
under the Act is to provide nedical service to the residents
of the Corporation. For that purpose, the Corporation has
set up four dental clinics. The dentists attending the said
clinics are the Corporation”s enployees recruited through
the positive act of selection as provided under the
statutory rules framed in that regard. Wenever any doctor
of the Corporationis on |leave, the Corporation'takes the
services of private doctors only with a view that Patients
may not be inconveni enced. Such ‘doctors in'lieu of their
services are paid their free on daily basis. The respondent
herein is a dental surgeon who was carrui‘ng on his private
practice from private clinics. Since early seventies the
Corporation had been taking the services of the respondent
for treating the patients whenever the Corporation s denta
surgeons were on |egve. In the year 1984 the Corporation
decided to fill the vacant posts of dental surgeons in its
clinics, and for that purpose issued an advertisenent
inviting applications fromaqualified dental surgeons for
appointnents to the said posts. The respondent ~ anongst
others, also, applied in response to the said advertisenent.
However, the respondent was not selected by the Selection
Conmittee constituted for that pur pose. On bei ng
unsuccessful in the said selection, the respondent raised a
di spute claimng hinmself to be a permanent dental surgeon in
the staff of the Corporation. This dispute was referred to
the Industrial Tribunal, Gujarat wunder Section 10 of the
I ndustrial Disputes Act for adjudication being reference No.
(I T) 858 of 1984.

The case of the Union which sponsored the cause of the
respondent was that since the respondent has put in 1034
days of service between 1978 and 1982 and as such in view of
the award rendered by industrial Tribunal in Case No. 179 of
1975 and the circulars issued in pursuance thereof, the
respondent is entitled to be nade permanent in the service




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

of the Corporation. The Corporation submtted before the
Tri bunal that the respondent was not a worknan covered under
the award given in Case no. 179 of 1975 and further the
benefit arising out of the award given in reference No. 179
of 1975 and the <circulars issued in pursuance thereof,
cannot be extended to the respondent as they are not
applicable to the case of the respondent. However, the
tribunal relying upon the aforesaid award and the circulars
issued by the Corporation held that the respondent is
entitled to be rmade permanent in the staff of the
Corporation. Aggrieved, the Corporation challenged the said
award in the High Court of Cujarat by neans of a petition
under Article 226 of the Constitution. The High Court
dismssed the petition being of the opinion that the
tribunal after appreciating the evidence on record has
recorded a finding that the respondent enployee is a
wor kman, havi ng served for a requisite nunmber of years, thus
entitled to the benefits of. a per manent enpl oyee.
Aggrieved, the appellant has cone up in appeal before this
Court.

The first question that arises for consideration in
this appeal is as to whether the finding of the tribuna
that the respondent i's a workman entitled to a permanent
stays in the service of the Corporation is based upon
rel evant material s. Materials relied upon by the tribuna
in recording the aforesaid finding are, the award rendered
in Ref No. 179 of 1975 and various circul ars issued by the
Corporation in pursuance thereof. I'n order to answer the
af oresaid question, it is necessary to refer the award of
the tribunal and the <circulars-issued by the Corporation
The award dated June 30, 1978 given by the I'ndustria
Tribunal, Gujarat in the reference |IT No.~ 179 of 1975
related to the permanency of daily rated worknmen in
di fferent sections of the Engineering Departnment 'of the
Corporation. By the said award, the tribunal had prescribed
a formula for determining the question of permanency of
daily rated wor knmen in t he Engi neeri ng Depart ment .
Thereafter, successi ve circulars wer e i ssued whi ch
considered the proposal to neke permanent the daily rated
wor kmen of different sections of Engg. Deptt., on the basis
of the forrmula laid down by the tribunal. The first
circular dated 30.6.78 issued by the Corporation was  for
nmaki ng permanent the daily rated workmen who have perforned
the duties for five years or nore in different sections of
Engi neering Department. This «circular makes it clear that
the policy of making a daily rated workman it clear that the
policy of making a daily rated workman as permanent was
applied only to the Engi neeri ng Depart nment of the
Cor por ati on. The circular dated October 4, 1980 agai h was
issued with reference to the award given in IT Reference No.
179 of 1975, Standing Conmittee Resolution No. 2846 dated
6.12. 78 and Muni ci pal Corporation Resolution No. 969 dated
29.12.78 directing the departnent to meke the ‘'staff
per manent who have put in a requisite nunber of days in-the
service of the Corporation. By the Subsequent <circular
dated 26.8.82 it was clarified by the Corporation that only
the daily rated workmen of the Engi neering Departnent, daily
wager Maj door and enpl oyees in the equival ent pay scal e cane
within the anbit of the policy to nake permanent such the
daily rated worknen who have served the Ilength of tinme
prescri bed by the award. Thereafter the Corporation
approved the above proposal, and the Chief Accountant issued
a circular dated 1.9.1982 wth an anendnent vide circular
dated 12.10.1982 was by way of an anendnment to circular
dated 1.9.1982 which clearly related to the daily rated
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wor knmen of the Engineering Departnent. The circular No. 44
dated 16.8.84 further relied upon by the tribunal contained
prospective policy which was to be followed in future in the
matter of meking daily rated workmen in the Corporation as
permanent. The award and the circulars referred to above do
not show that they related to the case of the respondent who
had been visiting the dental clinic run by the Corporation
on daily fee basis for treating patients. Once it is found
that the award and the circulars referred to above relied
upon by the tribunal were not applicable in the case of the
respondent, can it be held by the Hgh Court that the
finding of fact recorded by the tribunal that the respondent
is a workman entitled to be absorbed as a pernanent denta
surgeon in the service of the Corporation is a finding of
fact based on appreciation of evidence.

H gh Courts wunder Article 226 of the Constitution are

entitled to i ssue directions, wits and orders for
correcting the record of the inferior courts or the
tribunal. It is true that the Hi gh Court while exercising

its jurisdiction under Article 226 of the Constitution

cannot convert itself into a court of appeal and assess the
sufficiency or adequacy of the evidence in support of the
finding of fact reached by the conpetent courts or the
tribunals, but this, however, does not debar the H gh Court
fromits power to/  enquire whether there is any evidence in
support of a finding recorded by the  inferior court of

tribunal. It is well established that there-is a difference
between a finding based on sufficiency or  adequacy of
evi dence and a finding based on no evidence. If the finding
of fact recorded by the tribunal is based on no evidence,
such a finding would suffer from error of |aw apparent on
the face of record. As noticed earlier that award of the

tribunal and <circulars issued in pursuance thereof by the
Corporation were not applicable to  the case of the
respondent and if these materials are excluded, the finding
of the tribunal that the respondent is a workman entitled to
remant status in the service of the Corporation is rendered
wi t hout any evidence and exposed to the vice ‘of /error
apparent on face of record. We are, therefore of opinion
that the H gh Court fell in error . in_disnmssing the Wit
Petition holding that finding of fact recorded by the
tribunal does not call for interference.

The second reasoning give by the tribunal in issuing
direction to the Corporation for absorbing the respondent in
its permanent service which was not touched upon-by the H gh
Court is that the case of the respondent requires
sympat heti c consi deration, as presumably the respondent has
been visiting the Corporation’s dinic si nce early
seventies, remains to be considered. As noticed earlier
the recruitnent of the doctors in the clinic run by the
Corporation is nade in accordance with the statutory rules
and by no other nethod. Under the rules the vacancies are
advertised f or i nviting applications from eligible
candi dat es. After the applications are received the
Sel ection Comrmittee is constituted to select the candi dates
for appointnent in the Corporation’s clinic. Only after the

candi dates are selected they are taken in the service. It
is also noticed earlier that respondent appeared before the
Selection Comrittee but was not selected. Under such

circunmstances, there is no roomfor synpathy or equity in
the matter of such appoi ntnent specially where the
recruitnent in service is governed by the statutory rules.
If the reasoning given by the tribunal is accepted, the
statutory recruitnent rules would beconme nugatory or otiose
and the departnent can favour any person or appoint any
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person wi thout following procedure provi ded in the
recruitnment rules which would lead to nepotism and

arbitrariness. Once the consideration of equity in the face
of statutory rules is accepted then eligible and qualified
persons would be sufferers as they would not get any cache
to be considered for appointnent. The result would be that
persons lesser in nerit would get preference in the matter
of appoi nt ment nerely on the ground of equity and
conpassi on. It is therefore not safe to bend the arnms of
law only for adjusting equity. We, therefore, find that the
reasoning given by the tribunal that synpathy demands the
absorption of the respondent in the service of the
Corporation suffers fromerror of |aw

For the foregoing reasons the award dated June 15, 1989
and the judgnent of the H gh Court dated Cctober 9, 1989 are

set aside. The appeal is allowed, but there shall be no
order as to costs.
Before we part with this judgment, we wuld Ilike to

observe that, counsel for the Corporation has stated that in
the event' this appeal is allowed, the Corporation shall not
recover any salary paid to the respondent for rendering
services in pursuance of the award of the tribunal. We
order accordingly.

In view of the above, S.L.P(C) No. 2317/1991 stands
di sm ssed




