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The foll owi ng Judgnent of the Court was delivered

[Wth C.A Nos. 6066-67 (NT) of 1983]
Ms. Sujata V. Manohar. J.

The assessee is a limted conpany carrying on the
busi ness of sale of notor parts. Its head-office 'is at
Madras. It has a branch at Bangal ore. Under an agreement of
| ease dated 1st of February, 1966, the assessee obtained
fromMS. Hajira Comer and Ms. Rabia Bai Razack a | ease of
prem ses Nos. 64 and 64/1 situated at Sri Narasinharaja
Road, Bangal ore for a period of 39 years comenci ng from1lst
of January, 1966. Under the terns and conditions of the
| ease, the lessee (that is to say the assessee), had the
right to dempolish at its own expense the existing prenises
and appropriate to itself all the material thereof w thout
paying to the |lessors any conpensation and construct a new
building thereon to suit the purpose of their business as
per the plan approved by the | essors. Under C ause 2 of the
| ease deed, the lessee was required to pay a rent of Rs.
1000/ - per month for the first fifteen years, Rs. 1500/- per
nmonth for the next ten years, Rs. 1650/- per nonth for the
next ten years and Rs. 2000/- per nonth for the renmining

years. The | ease deed further provided that the new
construction shall, right from t he comencenent of the
wor k, be the property of the |essors; and upon conpl etion of
the work of construction the |lessee wll have only the

right to be a tenant for a period of 39 years under the
existing |ease subject to the paynent of rent and
observation of other terms and conditions of the | ease. The
| essee shall not be entitled under any circunstances for
any conpensati on what soever on account of its putting up
the new construction in the place of the old.
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Acting under the |ease agreenent the assessee invested
a sum of Rs. 1,62, 835/- in the previous year relevant to
the assessnment year 1968/69 and Rs. 50, 937/- during the
succeedi ng year in constructing a new building on the said
| and. The assesee clained before the Income-tax O ficer the
expenditure of the said sums of Rs. 1, 62,835/- and Rs. 50,
937/- in the relevant assessnent years as capital loss. In
the alternative, the assessee clained depreciation on
capital investnent; in the alternative, the assessee cl ai ned
deduction of the paynments as business expenditure or as
extra rent for the lease. Utimtely, the Incone-tax
Tri bunal has held that the expenditure of the said two
amounts for the construction of a newbuilding is in the
nature of business expenditure for proper carrying on of the
busi ness of the assessee. The Tribunal has, therefore,
treated these anounts as revenue expenditure and all owed a
deduction in that regard to the assessee. The claimof the
department that the expenditure was capital expenditure and
was, therefore, not deductible was negatived by the
Tri bunal .

On the application of the departnent the Tribuna
referred the follow ng question to the High Court for its
determ nati on under Section 256(1) of the Income-tax Act,
1961 :

"Whether on the fact and in the

ci rcunst ances of the case t he

Appellate Tribunal was right in

hol di ng that 'the buil di ng expenses

of Rs. 1,62,835/- are not liable to

be taken into account as deductible

expenditure in arriving at the rea

incone of the assessee fro the

assessnment year 1968-69?"

For the next assessnent vyear, a simlar question was
raised in regard to the second sum of Rs. 50,937/-. The High
Court has, by the inpugned judgnent, upheld the view of the
Tribunal and has held that the two anounts constitute
revenue expenditure for the concerned assessnent years and
are deductible in order to arrive at the income of the
assessee for the said assessnment years. The present appeal s
are filed by the departnent from the inpugned judgnent of
the Hi gh Court.

The assessee in the present case has spent the anpunts
in question in order to construct a new building after
dermol i shing the old building. The new building, however,
frominception was to belong to the lessor and not to the
assessee. The assessee, however, had the benefit of the
existing lease in respect of the new building at the agreed
rent for a period of 39 years. The Tribunal has found, as a
fact, that the rent as stipulated in the | ease was extrenely
low. It rental rate for the area in which the building was
situated was nuch higher and would be not Iess than Rs.
12,000/ - as against which the maxinmum rent the assessee
woul d be paying was only Rs. 2,000/-. This concessional rent
was on account of the fact that the new building was
constructed by the assessee at its own cost.

In order to decide whether this expenditure is revenue
expenditure or capital expenditure, one has to |ook at the
expenditure from a comercial point of view What advantage
did the assessee get by constructing a building which
bel onged to sonebody else and spending noney for such
construction? The assessee got a long lease of a newy
constructed building suitable to its own business at a very
concessional rent. The expenditure, therefore, was made in
order to secure a long lease of new and nore suitable
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busi ness premises at a lower rent. In other words, the
assessee made substantial savings in nmonthly rent for a
peri od of 39 years by expending these anpbunts. The saving in
expendi ture was saving in revenue expenditure in the form
of rent. \Whatever substitutes for revenue expenditure should
normal |y be considered as revenue expenditure. Moreover,
assessee in the present case did not get any capital asset
by spending the said anounts. The assessee, therefore, could
not have clainmed any depreciation. Looking to the nature of
the advantage which the assessee obtained in a comercia

sense, expenditure appears to be revenue expenditure.

The test for distinguishing between capital expenditure
and revenue expenditure i'n our country was laid down by this
Court in Assam Bengal Cenent Co. Ltd. v. Conm ssioner of
I ncome-tax, West Bengal (27 ITR 34). 1In that case, the
appel | ant - conpany had  acquired fromthe Government of Assam
| ease of certain line-stone quarries for a period of 20
years for  the purpose of manufacture of cenment. The | essee
had, inter alia, agreed to pay an annual sumduring the
whol e period of the |lease as a protection fee and in
consi deration of that payment, ~the 'l essor undertook not to
grant to any person any lease, permt or prospecting licence
for lime-stone. This Court- exanmined tests laid down in
various cases for di'stinguishing between capital expenditure
and revenue expenditure. One of the standard tests nowin
use was laid down in the case of Atherton v. British
I nsul ated and Hel sby Cables Ltd. ([1925] 10 Tax. Cases 155).

It said : "When an expenditure is nmade, not only once and
for all but with a viewto bringing into exi stence an asset
or an advantage for the enduring benefit of a trade, | think

that there is very good reason (in the absence of specia
ci rcunst ances | eading to an opposite conclusion) for
treating such an expenditure as properly attributable not to
revenue but to capita.” Wiether by spending the noney any
advant age of an enduring nature has been obtained or not
will depend upon the facts of each case. Mreover, as the
above passage itself provides, this test would not ‘apply if
there are special circunstances pointing to the 'contrary.

This Court in the above case summarised the tests as foll ows

c(p. 44)
1. Qutlay is deemed to be capita

when it is rmade for the
initiation of a business, for
extension of a business, or
for a substantial replacenent
of equi prent.

2. Expenditure may be treated as
properly attributabl e to
capital when it is nmde not
only once and for all, but
with a viewto bringing into
exi stence an asset or an
advant age for the enduring
benefi t of a
trade........... If what is got
rid of by a |unp sum paynent
is an annual business expense
char geabl e agai nst revenue,
the lunp sum paynent should
equal ly be regarded as a
busi ness expense, but if the
[ unp sum paynent brings in a
capital asset, then that puts
t he busi ness on anot her
footing altogether.
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3. Wet her for the purpose of the
expenditure, any capital was
wi t hdrawn, or, in other words,
whet her t he obj ect of
incurring the expenditure was
to empl oy what was taken in as

capital of t he busi ness.
Again, it is to be seen
whet her t he expendi ture

i ncurred was part of the fixed
capital of the business or
part of its circul ating
capital

(underlining ours)

Rel yi ng upon the second test enunerated above, |earned
counsel for the appellant —has submitted that the assessee
got enduring benefit of a capital nature by spending the
amount because the assessee obtained a new building for a
period of ~ 39 years. The difficulty, however, in the present
case, arises fromthe fact that this building was never to
bel ong to the assesseee. Right from'inception, the building
was of the ownership of thelessor. Therefore, by spending
this noney, the assessee did not acquire any capital asset.
The only advantage which the assessee " derived by spending
the noney was that it got the | ease of a new building at a
low rent. Fromthe /business point of view, therefore, the
assessee got the benefit of reduced rent. The High Court
has, therefore, rightly considered this as obtaining a
busi ness advantage. - The expenditure is, therefore, to be
treated as revenue expenditure:

Al t hough there are a nunber of cases dealing with this
guestion, we wll limt ourselves to exanining a few cases
where the assessee, by expendi ng noney, created and asset of
an enduring nature. However, the asset so created did not
belong to the assessee. In sucha situation the courts have
held that the expenditure was for better carrying on of the
busi ness of the assessee and could be allowed as revenue
expenditure, |l ooking to the circunstances of each of those
cases. Thus in Lakshmji Sugar. Mlls Co. P. Ltd. .
Commi ssioner of Inconme-tax, New Delhi (82 1TR 376) the
assessee conpany was carrying on the business of manufacture
and sale of sugar. It paid to the Cane Developnent Counci
certain anbunts by way of contribution for the construction
and devel oprment of roads between various sugarcane-produci ng
centres and the sugar factories of the assessee. The roads
remai ned the property of the Government. This Court held
that the expenditure was not of a capital natureand had to
be allowed as an admissible deduction in conputing the
profits of the assessee’s business. The expenditure was
incurred for the purpose of facilitating the running of the
assessee’'s nmotor vehicles and other nmeans enployed for
transportation of sugarcane to its factories.

In the case of L.H Sugar Factory and Gls MIlls (P)
Ltd. v. Comm ssioner of Income-tax, U P. (125 I TR 293), the
assesee was carrying on the business of manufacture and sale
of sugar. It has its factory in UP. The assessee paid a
contribution towards neeting the cost of construction of
roads in the area around its factory under a sugarcane
devel opnent schenme. The question was whether this anobunt was
deductible in conputing the assessee’'s profits. The Court
held that it was. Because although the advantage secured was
of long duration, it was not an advantage in the capita
field because no tangible or intangible asset was acquired
by the assessee; nor was there any addition to or expansion
of the profit making apparatus of t he assessee. The anount
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was contributed for the purpose of facilitating the business
of the assessee and naking it nore efficient and profitable.
It was, therefore, revenue expenditure.

In the case of Comm ssioner of |ncone-tax, Bonbay City-
| v. Associated Cenent Conpanies Ltd. (172 ITR 257) the
respondent - conpany entered into an agreenment to supply water
to the nunicipality and provide water pipelines as also to
supply electricity for street lighting and put up a
transm ssion line for that purpose. The assessee al so agreed
to concrete the main road from the factory to the rail way
station. The amounts expended for these purposes were held
to be revenue expenditure since the installations and
accessories were the assets of the municipality and not of
the assessee. The expenditure, therefore, did not result in
creating any capital asset for the conpany. The advant age
secured by the respondent was immunity fromliability to pay
muni ci pal rates and taxes for-a period of 15 years. This
Court said that had these Iliabilities been paid, the
paynments woul d have been on revenue account. Therefore, the
advant age secured was in the field of revenue and not
capital

In the case of Conmissioner of Income-tax v. Bonbay
Dyei ng and WManufacturing Co. Ltd. (219 |ITF 521) the conpany
contributed to the State Housing Board certain amunts for
construction of tenenents for its workers. The tenenents
remai ned the property of the Housing Board. It was held that
the expenditure was incurred wholly and exclusively on the
wel fare of the ‘enpl oyees and,” therefore, constituted
| egitimate business  expenditure. As the assessee conpany
acquired no ownership rights in the tenenents, this Court
said that the expenditure was-incurred nerely with a viewto
carry on the business of the conpany nore efficiently by
havi ng a contented | abour force.

Al these cases have | ooked upon expenditure which did
bring about sone kind of an enduring benefit to the conpany
as a revenue expenditure when the expenditure did not bring
into exi stence any capital asset for the conpany. The asset
whi ch was created bel onged to sonebody el se and t he conpany
derived an enduring business advantage by expending the
anmount. In all these cases, the expense has been | ooked upon
as having been made for the purpose of conducting the
busi ness of the assessee nor e profitably or nor e
successfully. In the present case also, since the  asset
created by spending the said anmounts did not belong tothe
assessee but t he assessee got the business advantage of
usi ng nodern prem ses at a low rent, thus savi ng
consi derabl e revenue expenditure for the next 39 years, both
the Tribunal as well as the Hi gh Court have rightly cone to
the conclusion that the expenditure should be | ooked upon as
revenue expenditure.

In the prem ses, the appeals are dismssed with costs.




