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In this appeal, by special |eave, the question that
falls for consideration relates to the scope of the powers
of the Appellate Assistant Conm ssioner while dealing with
appeal s against orders  of the  Assessing Oficers under
Section 251 of the Inconme Tax Act, 1961 (hereinafter
referred to as ’'the act’'). The natter relates to the
assessment year 1956-57. M's N rbheram Dal-uram (hereinafter
referred to as 'the asessee’) is a partnership firmcarrying
on business in grains, rice, gunny bags and oil seeds, etc.
Under order dated March 11, 1957 assessment was originally
made on a total income of Rs. 28,724/-. On re-assessnment in
proceedings initiated under Section 147 of +the Act the
I ncome Tax Officer included in the total incone a sumof Rs.
2,45,000/- referable to ostensible transactions in hund
| oans shown Dby the assessee. The assessee filed an appea
against the said assessment order passed by the Incone Tax
Oficer. The Appellate Assistant Conm ssioner not only
sustained the said addition of Rs. 2,45,000/- but he also
took notice of 10 other itens of ostensible _hundi 1oans
amounting to Rs. 2,30,000/- and directed that the tota
i ncome be enhanced by the sumof Rs. 2,30,000/-. On further
appeal, the Income Tax Appellate Tribunal « (hereinafter
referred to as 'the Tribunal’) del eted the said addition of
Rs. 2,30,000/- made by the Appellate Assistant Conmi ssioner
on the view that in doing so the Appellate “Assistant
Conmi ssioner on the view that in doing so the Appellate
Assi stant Comm ssi oner had exceeded his jurisdiction. At the
i nstances of the Revenue, the Tribunal was directed by the
H gh Court of Madhya Pradesh to refer the followng
guestions of |aw for opinion :-

"(1) Whether in the facts and

ci rcunst ances of the case, he

Tribunal was justified in deleting

a sum of Rs. 2,30,000/- freshly

added by the Appellate Assistant

Comm ssi oner ?

(2) Vet her the sum of Rs.

2, 30, 000/ - was added by the

Appel | ate Assi stant Comm ssi oner on
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new sources of incone of itenms not

consi dered by t he | ncone Tax

Oficer from the point of view of

assessability ?

(3) \Wether t he Appel | ate

Assi st ant Conmi ssi oner had no

jurisdiction or power to the sum of

Rs. 2,30,000/- wunder the facts and

circunstances in which he has added

the same ?

By the inmpugned judgnent dated February 28, 1980, the
H gh Court has answered these questions agai nst the Revenue.
The H gh Court has held that the Appellate Assistant
Conmi ssioner had no jurisdiction to consider the new entires
which were not considered at all by the Income Tax Oficer
and to add the anount of Rs. 2,30,000/- to the total incone
of the assessee. According to.the H gh Court, the itens
contai ning that —amount constituted new sources of income
which were not the subject natter of assessnent before the
I ncome Tax O ficer and, therefore, it was not open in appea
to consider these sources and to assess them |In taking this
view the Hi gh Court has places reliance on the decision of
this Court in Additional conm ssioner of |ncone Tax, Qujarat
v. Qurjargravures Pvt. Ltd. (1978) 111 ITR 1, wherein it was
held that the Appellate Assistant Conm ssioner had no power
to grant exenption under Section 84 of the Act since the
Income Tax O ficer did not considered thetime form the
point of view of ‘its non-taxability. Feeling aggrieved by
the said decision of « the H gh Court, the Revenue has filed
this appeal

Shri Ranbir Chandra, the | earned counsel appearing for
the Revenue, has submitted that the H gh Court was in error
in construing narromy the powers conferred on the Appellate
Assi stant Comm ssioner under Section 251 of the Act. The
| earned counsel has pointed out that the decision in
Addi ti onal Comm ssi oner of | ncome Tax, Guj ar at V.
Gurjargravures Pvt. Ltd. (supra), ‘on which reliance has been
placed by the H gh Court, was ‘a decision of a ‘two judge
Bench and that its correctness has been doubted by a Bench
of three Judges in Jute Corporation of India Pvt Ltd. v.
Conmi ssi oner of |Incone Tax, (1991) 187 1 TR 688.

In Jute Corporation of India Ltd. v. Comm ssioner of
Income Tax (supra) this court has referred to the earlier
decision of this court in Conm ssioner of Income Tax - v.
Kanpur Coal Syndicate, (1964) 53 ITR 225, -which was also a
deci sion of a three judge bench wherein the scope of Section
31(3)(a) of the Income Tax Act, 1922 (which was al npst
identical to Section 251(1)(a) of the Act] was consi dered
and it was held :-

“I'f an appeal lies, Section 31 of

the Act describes the powers of the

Appel | ate Assi stant Comm ssioner in

such an appal , Under Secti on

31(1)(a), in disposing of such an

appeal, the Appel | ate Assi stant

Conmi ssi oner may, in the case of an

or der of assessment, confirm
reduce, enhance or annual t he
assessment, under cl ause (b)

thereof he may set aside the
assessnent and direct the |ncone
Tax O ficer to nmake a fresh
assessment. The Appell ate Assistant
Conmi ssi oner has, t her ef or e,
pl enary powers in disposing of an
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appeal . The scope of his power is
cotermnous with the Incone Tax
O ficer. He can do what the | ncone
Tax Officer can do and al so direct
himto do what he has failed to
do."

After referring to these observations, this

Corporation of India Ltd. (supra) has stated

"The above observati ons are
squarely appl i cabl e in t he
interpretation of Section 251(1)(a)
of the Act. The declaration of |aw
is clear that the power of the
Appel | ate Assi stant Conmi ssioner is
co-terminous with that of t he
Income Tax Oficer, andif that is
so, there appears to be no reason
as'to why the appellate authority
cannot nodify the assessnent order
on an addi tional ground even if not
raised before the | ncone Tax
Oficer. No exception could be
taken to this view as the Act does
not pl ace any restriction or
[imtation o/ the exerci se of
appel | at e power. Even ot herwi se, an
appel l ate authority while hearing
the appeal against the order of a
subordi nate authority, has-all the
powers which the original authority
may have in deciding the question
bef ore it subj ect to t he
restrictions or limtation, if any,
prescri bed by t he statutory
provision. In the absence of any
statutory provi si ons. In the
absence of any statutory provision

the appellate authority is  vested
with all the plenary powers which
the subordinate authority may have
inthe matter. There appears to be
no good reason and none was placed

before us to justify curtail nent
of the power of the Appellate
Assi st ant Conmi ssi oner in

entertaining an additional ground
rai sed by the assessee in seeking
nodi fication of the or der of
assessment passed by the Incone Tax
Oficer."

(p. 693)

Taki ng note of the decision in Additiona
of I ncone Tax v. Curjargravures Pvt. Ltd.

has said

"Apparently, this view taken by the
two judge Bench of this court
appears to be in conflict with the
vi ew taken by the three Judge Bench
of this Court in Kanpur Coal
Syndi cate case ( 1964) 53 I TR 225.
It appears fromthe report of the
decision in the Qujarat case that
the three Judge Bench decision in
Kanpur Coal Syndicate case (1964)
53 ITR 225 (SC) was not brought to

(supra),

Court in

Conmmi'ssi oner

the Court
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the notice of t he Bench in

Guj argravures Pvt. Ltd. (1978) 111

ITR1 (SC. In the circumnstances,

the view of the larger Bench in

Kanpur Coal Syndicate case (1964)

53 I TR 225 (SC) holds the field.

[p. 694]

Having regard to the decision in Jute Corporation of
India Ltd. (supra), it nust be held that the H gh Court was
inerror in holding that the appellate power conferred on
the Appellate Assistant Conmi ssioner under Section 251 was
confined to the matter which had been considered by the
Income Tax O ficer and the Appellate Assistant Conmi ssioner
exceeded his jurisdiction of making an addition of Rs.
2,30,000/- on the basis of the other 10 itens of hundis
whi ch had not been explained by the assessee. This neans
that even if question No.2 is answered in the affirmative,
guestions nos. 1 and 3 nust be answered in the negative. The
appeal is, therefore, allowed, the inpugned judgnent of the
Hi gh Court in so far as it relates to questions Nos. 1 and 3
is set aside and the said questions are answered in the
negative, i.e., in favour of the Revenue and against the
assessee. No order asto costs.




