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In these civil appeals the controversy lies on the
interpretation of the interimorder dated 9.9.1991 passed by
this Court in a stay application in Gvil Appeal Nos. 3152-53 of
1991 filed by the Departnent.

Essar Steel Limited ("the inporter" for short) subnitted
the Bills of Entry on which provisional assessment was nade
under Project Inports Regul ations1986. The decl ared val ue
was DM 46.75 mllion on whichthe inporter paid Rs. 7.93
crores as duty. This was not accepted by the Departnent.

They issued a show cause notice dated 24.10.1988. They

made provisional assessnent based on total transaction val ue
of DM 84.15 mllion. Thus, the Department increased the
transaction value fromDM 46.75 mllion to DM 84.15 mllion
i.e., addition of DM 37.40 million. This increase was nmade by
the Departnment by |oading the assessabl e val ue on account of
certain technical fees/ charges. Under the provisiona
assessment, the Departnent accordingly called upon the
importer to pay Rs. 13.95 crores. As stated above, the inporter
had paid Rs. 7.93 crores, unconditionally, according tothe
decl ared value. After |oading they paid a further anount of
Rs. 6.02 crores under protest. Thus, the disputed amount of
duty paid by the inporter was Rs. 6.02 crores on-account of
the increased transaction value of DM 37.40 million. The
amount was paid on 15/16.12.1988 by the inporter. On

payment, the goods were cleared on 15/16.12. 1988,

The figures given in this judgnent are rounded off to
even nunbers for the sake of convenience.

The order was chall enged by the inporter before CEGAT
("the Tribunal"). By judgnent dated 13.2.1991 the Tribuna
deci ded the appeal in favour of the inporter and directed
refund of Rs. 6.02 crores. Aggrieved by the decision of the
Tri bunal, the Department cane to this Court by way of civi
appeal nos. 3152-53/91. At the time of prelimnary hearing on
9.9.1991 the follow ng order was passed:
"On the application for stay, we think, it is not
appropriate to order stay of the refunds. The
respondent shall be entitled to the refund
subj ect to the furnishnent of a bank
guarantee for the amount of the refund to the
sati sfaction of the Collector of Custons
(Preventive) Ahnedabad. A fresh bank
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guarantee, in lieu of existing bank guarantee,
shal | be now furnished. The respondent shal
ensure that the guarantee shall be for the
entire period of the pendency of these appeals
if necessary by renewal fromtine to tine. The
guarantee shall be strictly subject to this
condi tion.

The refund shall be rmade within tw weeks
fromthe date of the furnishment of the bank
guarantee or within a period of 6 weeks

whi chever is later. |If the appellants succeed in
appeal s, the amount of refund obtained

pursuant to order shall be nmade good and
restituted back to the appellants by the
respondent together with interest thereon @

18% per annum fromthe date of the refund."

Fi'nal 'y, by judgment and order dated 19.11.1996, this
Court disposed of the Departnent’s civil appeal nos.
3152-53/91. It-was held that fees paid by the inporter to the
foreign supplier for theoretical and practical training of
engi neers outside India was not includible in the assessable
value of the plant. 1t was further held that engineering and
consul tancy fees paid to the foreign conpany was not fully
includible in the value of the plant. That, only the expenditure
incurred for dismantling the plant was includible. In short, out
of the addition of DM 37.40 million in the assessable value for
techni cal fees/ charges, this Court excluded DM 23 million in
favour of the inporter and included DM 14.3 mllion (in favour
of the Departnent). In other words, the assessee substantially
succeeded in the appeal. This Court set aside additions to the
extent of DM 23 million

After the decision of this Court, ultimtely the fina
assessment order was passed by the Departnent on

16. 2. 2001. This order has been passed after the inpugned

j udgrment of the Hi gh Court dated 6.2.2001. Under the fina
assessnment order dated 16.2.2001, on account of deletion of
additions to the extent of DM 23 million the differential duty
payabl e by the inporter stood reduced to Rs. 10, 63, 39, 665/ -
According to the final assessment order the inporter had
already paid Rs. 9,44,29,850/- |eaving the bal ance of

Rs. 1,19, 09, 815/-, which stands paid by the inporter. In other
words, the entire account stands settled.

The Department now contends that the inporter under
the interimorder dated 9.9.1991 was |liable to pay interest @
18% p.a. on Rs. 6.02 crores between the period 28.10.1991 to
10. 7.1997; that under the said interimorder passed by this
Court it was stipulated that if the Departnent succeeds in the
civil appeal nos. 3152-53/91 the inporter was liable to restore
the refunded ambunt to the Department with 18% i nterest.
The entire controversy revolves round this interimorder

In our opinion, this litigation was totally unwarranted
and time consuming. On one hand, the inporter contended
that under the Customs Act, 1962, as it stood at the rel evant
time, there was no provision for levy of interest on provisiona
assessment. According to the inporter, the Department could
have |l evied interest only on final assessnent. According to the
i nporter, the present case related to inports during the period
Sept enber to Novenber, 1988. According to the inporter at
that tinme there was no provision for levying of interest on
provi si onal assessnent. According to the inporter, section
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47(2) was not applicable to the present case. According to the
importer, at the relevant tine, interest was payable only in a
case where the inporter fails to pay inport duty under section
47(1) at the time of clearance within 5 days fromthe date on
which the bill of entry is returned to himfor paynent of duty
and that too on the amount of duty demanded at that stage by
the Departnment. According to the inporter, as indicated by the
facts above, the inport duty was paid within the stipulated
period and, in the circunstances, section 47(2) was not
applicable. It was further contended on behalf of the inporter
that the Department cannot call upon the inporter to pay
interest on the basis of the interimorder of this Court which
ultimately got nerged into the final judgnent dated

19. 11.1996. On behalf of the inmporter it was |astly contended,
that in the present case, the final assessment order was
passed only on 16.2.2001; that during the period 28.10.1991

to 10.7.1997 there was no final assessnment order; that the

i mporter had succeeded substantially in getting the assessable
val ue reduced and that the very fact that the | aw stood
amended by Act 29 of 2006 with effect from 13.7.2006 vide
section 18(3) under which interest could be Ievied even on
provi si onal assessnent indicates that prior to 13.7.2006 there
was no provision in the Custons Act, 1962 to charge interest
on provisional assessnment except to the limted extent
nmentioned in the proviso to section 47(2) which, on the facts of
this case, is not attracted. That, the doctrine of nerger of the
interimorder in the final order was not applicable in the
present case.

According to the Departnent, on the other hand, the

Tri bunal had passed an order of refund of Rs. 6.02 crores.
According to the Tribunal, the assessable value was not |iable
to be | oaded on account of technical fees/charges. The
Department had filed civil appeal nos. 3152-53/91 against the
deci sion of the Tribunal granting the refund. At the stage of
prelim nary hearing when the Department sought an order of
stay of the refund, the inporter was allowed the refund of Rs.
6.02 crores subject to the inporter giving a bank guarantee to
the satisfaction of the Collector. It was made clear in the
interimorder that Rs. 6.02 crores should be brought back by
the inporter if the Departnent succeeds in the said civi
appeal s and in such an event the inporter shall return Rs.
6.02 crores to the Departnent with interest at the rate of 18%
p.a. fromthe date of refund which, as stated above, in the
present case, was on 28.10.1991. The Departnent contended
before us that in view of the above interi morder, the
Department was entitled to interest on Rs. 6.02 crores
conmenci ng from 28.10.1991 to 10.7.1997 on which date the
Depart ment encashed the bank guarantee given by the

i mporter.

As stated above, the entire controversy in the present
case is irrelevant. The interimorder passed by this Court was
on the stay application made by the Department. The inporter
was allowed to withdraw Rs. 6.02 crores. The inporter had
undertaken to restore the anmount if the Departnent
succeeded in the appeal. In the present case, it is necessary to
keep in mnd the conceptual difference between the assessable
val ue and the amount of duty payable thereon. As indicated
above, the declared value was DM 46.75 million. This was not
accepted by the Departnment. They increased the value from
DM 46.75 mllion to DM 84.15 m|lion. The Depart nent
i ncluded certain itens. The inporter objected to such
i nclusion. The | oading of the value was to the tune of DM
37.40 million. In the final hearing, this Court disallowed the
addition to the extent of DM 23 mllion out of DM 37.40
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mllion, therefore, the inporter substantially succeeded in
getting the assessabl e val ue reduced. The duty anount of

Rs. 6.02 crores was based on the |loading of certain itens to
the tune of DM 37.40 mllion which this Court did not accept.
Duty is derived fromthe assessable value. As can be seen from
the order of final assessment, the differential duty stood
substantially reduced fromRs. 13.95 crores to Rs. 10.63
crores (approx.). The final assessnment order has given a
conpl ete break-up of the anpunts paid during the
interregnum by the inporter. Wen the litigati on was going on
the Department has recovered Rs. 6.02 crores on 10.7.1997; it
has recovered Rs. 2.17 crores on 1.11.2000; the inporter has
paid Rs. 50 lacs on 6.1.2001 and the inporter has paid Rs. 75
lacs on 10.2.2001. In all, an anpbunt of Rs. 9.44 crores
(approx.) got collected/ paid and the bal ance anount was Rs.
1.19 crores. This ampunt has also been paid. In the

ci rcunst ances, the Departnent cannot seek to recover interest
on the full amunt of Rs. 6.02 crores which is the duty
anmount cal'cul ated on the increased/ |oaded assessabl e val ue
of DM 37.40 m|lion. The Departnment has failed in its appea
in | oadi ng the assessabl e value by DM 37.40 nmillion. The
addition to the extent of DM 23 million is disallowed. In the
ci rcumst ances, the question of charging interest under the
interimorder of thi's Court for the aforesaid period does not
arise. W do not wish to go into |arger controversy regarding
chargeability of interest under the Custons Act, 1962 as it
stood in 1988.

Bef ore concludi ng, we may state that the inporter and
t he Departnment have both cone in-appeal to this Court
agai nst the inpugned judgnent of the Gujarat Hi gh Court
dated 6.2.2001 in Special Civil Application No. 12661/2000.
In fairness to the High Court, we nay state that the fina
assessment order came to be passed on 16.2.2001 which is
after the inmpugned judgnent. In the inmpugned judgnent, it
has been stated that the parties shoul d have noved this Court
for clarification of interimorder dated 9.9.1991. W have
clarified and expl ai ned the position. W do not wish to expand
the controversy. Justice has been done in the matter.
Accounts have been settled. Accordingly, we set aside the
i mpugned j udgnent .

For the aforestated reasons, w thout going into the w der
controversy, keeping the question of |aw open, we hol d that
the Departnment was not entitled to interest-at the rate of 18%
p.a. on Rs. 6.02 crores during the period 28.10.1991 to
10.7.1997 under the interimorder dated 9.9.1991 of this
Court, quoted above.

Accordingly, both the appeals are di sposed of with no
order as to costs.




