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ACT:

Arbitration - Award - Direction for enforcement of contract
of personal service-Validity-Such direction, if an error on
the face of the award-Del hi University Act, 1922 (No. VI |
of 1922),s. 45.

HEADNOTE:
The appel l ant, a professor in the respondent University, was
di smissed from service by the respondent. He thereupon

referred the dispute as to his dismssal and certain ' other
di sputes to arbitration under the provisions O s. 45 of the
Del hi  University Act. An award was made on the reference
which anbng other things decided that the appellant’s "
dism ssal was ultra vires, mala fide, and has no effect on
his status. He still continues to be a professor of the
Uni versity " On proceedings to obtain a judgnent ~on the
awar d:

Hel d, that the award which purported to enforce a contract
of personal service disclosed an error on the face of it and
must be set aside.

H gh Commi ssioner for Indiav. I. M Lall, (1948) L. R 75
l. A. 225 and Ram Ki ssendas Dhanuka v. Satya Charan Law,
(1949) L. R 77 1. A 128, distinguished.

An award may disclose an error on its face though the reason
for the erroneous decision was not set out init.

Chanpsey Bhara & Co. v. jivraj Balloo Spinning and ~ Waving
Co. Ltd., (1923) L.R 50 I.A 324, explained.

Held, further, that an award made under S. 45 O the  Delh
University Act to which the section itself makes the
provisions of the Arbitration Act, 1940, applicable, is —not
the sanme thing as an award under the Industrial Disputes
Act, 1947, and there can be no anal ogy between the two and
the words "any dispute ' occurring in that section cannot
include a dispute relating to reinstatenent or authorise the
passi ng of any such direction by the arbitrator.

Western India Autonpbil e Association v. Industrial Tribunal
Bonbay, [1949] F. C R 321, distinguished.

JUDGVENT:
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ClVIL APPELLATE JURISDICTION : Ci Vil Appeal No. 229 of 1956.
Appeal fromthe judgnent and order dated January 15, 1955,
of the Punjab Hi gh Court in F. A° O No. 119-D of 1954,
arising out of the judgnent and decree
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dated My 27, 1954, of the Court of Sub-Judge dCass I11
Del hi, in Suit No. 206 of 1953.

N. C. Chatterjee, A N Sinha and P.K Mikherjee, for the
appel | ant .

M C. Setal vad, Attorney-Ceneral for India, A B. Rohatgi and
B. P. Maheshwari, for the respondent.

1958. Septenber 3. The Judgnent of the Court was delivered
by

SARKAR J. -This appeal arises out of a proceeding for filing
an award in Court and obtaining a judgnent thereon

The award was nade in respect of disputes between the
appel l ant, a professor of the respondent, the University of
Del hi, ~and the respondent. The dispute originally started
many years ago and with the passage of time, increased in
vol une. A narrative of the disputes is necessary for the
proper appreciation of the questions-arising in this appea
and this we now proceed to give.

On  May 10, 1944, the appellant was appointed Professor of
Chemi stry by the respondent. In August 1948 the Governnent
of India appears/to have sanctioned a 'schene called the
Selection Gade for a higher grade of pay for certain
pr of essors. The  appellant clained to be entitled to the
benefit of this scheme but it was not given to him by the
respondent. This was the first di spute between the parties.
In March, 1949, another professor, Dr. ~Seshadri, was
appoi nted by the respondent the Head of its Departnent of
Chemi stry. The appellant contended that he was the Head of
the Departnent and had been wongfully superseded by the
appoi ntnent of Dr. Seshadri as the Head.  This gave rise to
anot her dispute. The appellant’s case is that he tried to
get this dispute solved by arbitration under the provisions
of the Delhi University Act, 1922, but was unable to do so
oW ng to the obstructive attitude of the Uni versity
authorities, and was, therefore, on October 18, 1949, forced
to file a suit for a, declaration that his renoval from his
position of the Head of the Departnent of Chemistry was
illegal. The respondent in its turn also had certain
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conpl aints against the appellant for m sconduct of nore or
| ess serious character into the details of-which it is not
necessary to enter. It appears to have been —agreed between
the parties in Cctober 1950 that the nutual grievances would
be investigated by Sir S. Vardachariar and Bakshi Sir. Tek
Chand and their decision was to be accepted as  final and
bi ndi ng. In view of this agreenent the appellant withdrew
his aforesaid suit on Novenber 3, 1950. The investigation
was thereafter held and a report submitted on March 1, 1951
which appears to have gone substantially against t he
appel | ant . The appel | ant contended that the investigation
had not been fairly held and that the report was for this
and other reasons defective and not binding on him He
actually made an application on March 26, 1951, to the Sub-
Judge, Del hi, under s. 33 of the Arbitration Act, 1940, for
a declaration that there was no arbitration agreenent and
hence the two referees had no jurisdiction to act or to make
an award and, in the alternative, if there was an award, for
an order setting it aside. Wile this application was
pendi ng, the Executive Council of the respondent passed a
resolution on April 26, 1951, ternminating the appellant’s
service as a professor of the University in view of the
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findings against himin the report of the investigators. On
February 11, 1952, the Sub-Judge, Delhi, dismssed the
application under s. 33 on the ground that the agreenment as
to the investigation by Sir S. Vardachariar and Bakshi Sir
Tek Chand of the nutual grievances ",as not a submission to
arbitration and, therefore, no application under s. 33 of
the Arbitration Act lay. An appeal to the High Court was
di smssed on April 22, 1953, for the same reason

What we have stated so far gives the history of the disputes
between the parties. W now proceed to the events wth
which we are imredi ately concerned in this appeal

On April 28, 1953, the appellant wote a letter to the
respondent claimng, under the provisions of s. 45 of the
Del hi University Act, an arhitration with regard to various
di sputes nentioned in it. That section is in these terns:
1239

" Section 45.
Any di spute arising out of a contract between the University
and any officer or teacher of the University shall, on the

request of the officer or teacher concerned, be referred to
a Tribunal of Arbitration consisting of one menber appointed
by the Executive Council, one nenber nonminated by the
of ficer or teacher concerned, and an unpire appointed by the
Chancel l or. The decision of the Tribunal shall be final and
no suit shall 1lie in any Cvil Court in respect of the
nmatters decided by the Tribunal. Every such request shal
be deened to be a submission to arbitration-upon the terns
of this section, within the neaning of the Arbitration Act,
1940, and all the provisions of that Act, with the exception
of section 2 thereof, shall apply accordingly."”

By that letter the appellant appointed Professor M. N. Saha,
the celebrated scientist, now deceased, an _arbitrator and
called wupon the respondent to noninate another arbitrator.
The disputes raised in this letter were, (a) that the
appel l ant had been wongfully deprived of the selection
grade; (b) that by the appointnent of Dr. Seshadri, as the
Head of the Departnent of Chem stry, the appellant had been
wongful ly superseded; (c) that his dismssal was ‘wongful.
A copy of this letter was sent to Professor Saha. On My 2,
1953, the appellant again wote to the respondent ~calling
attention to the fact that he had already appoi nted
Professor Salia an arbitrator and requiring it to appoint an
arbitrator wthin fourteen days as provided under the |aw.
On May 7, 1953, the respondent wote to the appellant that
his letter of April 28, 1953, had been considered by its
Executive Council on April 30, 1953, and that the Council
for the reasons mentioned, to which it is not necessary to
refer, did not propose to take any action in the matter.
Thereafter, on My 18, 1953, the appellant addressed a

further letter to the respondent in which he stated, /" as
the said University had failed for 15 cl ear days to- appoint
after the service of ny said notice ", neaning his notice of
May 2, 1953, " on the University, please take notice that |
her eby
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appoint Professor M N. Saba arbitrator appointed by ne to
act as the sole arbitrator and give his award." The

appellant also wote in sinilar terms to Professor Saba
asking himto proceed with the reference as he had becone
the sole arbitrator. On May 24, 1953, Professor Saba wote
to the respondent stating that as he had been appointed the
sole arbitrator by the appellant, he fixed June 15, 1953,
for the hearing of the case. On June 12, 1953, the
respondent wote to Professor Saba intimating that it had
been advi sed that the appellant had no right to call for an
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arbitration and that the respondent did not recognise him
(Professor Saba) as an arbitrator and also that he had no
jurisdiction to act as one. Notwithstanding this Professor
Saba started the arbitration proceedi ngs on June 16, 1953.
The respondent appeared by a | awer before Professor Saba
and repeated its objection to his jurisdiction to act as an
arbitrator. Prof essor Saba overruled the respondent’s
objection and held that he had jurisdiction to act as the
sol e arbitrator whereupon the representatives of t he
respondent retired fromthe proceedings which were then
continued in their absence.

Prof essor Saba made an award which is dated June 17, 1953.
The material portion of the award is in these terns

The points requiring determnation by me are as foll ows: -

1. Whether the Selection Gade of Professors was rightly
withheld in the case of Dr.~ S.. B. Dutt when it was given to
all other professors of his standing and seniority.

2. VWhether Dr.~S. B. Dutt was appoi nted Professor and Head
of the 'Chemi stry  Departnment of the University and was
rightly renoved fromthe Headship

3 Whether the dismissal of Dr. Dutt by a resolution
passed by the Executive Council on the 26th April, 1951, was
mala fide and illegal and therefore wr ongf ul and
i nef fectual

4. \Whether Dr. Dutt was harassed by the officials of the
University and its effect.

1241

After giving the case ny careful and earnest  attention |
find:

(a) The steps for giving the Selection Grade of Professors
of the University to Dr. S. B. Dutt were wongfully and
wi thout just cause not taken by the University and  he has
therefore been wongfully deprived of the Sel ecti on G ade.
(b) The terns of appointnent of Dr. Dutt were that be would
be also the Head of the Chenistry Departnment. His renova
from Headshi p was w ongf ul

(c) Dr. Dutt was wongfully dism'ssed. H's disnmssal was
ultra vires, mala fide and has no effect on his status: He
still continues to be a professor of the University.

(d) He has been subjected to harassnent.”

At the request of the appellant, Professor Saha filed the
award in the Court of the Sub-Judge, Delhi,on June 24,
1953. The respondent took vari ous objections to it. The
Sub- Judge overrul ed these objections and passed a decree on
May 27, 1954, nmking the award, excepting a snall portion
thereof wth which this appeal is not concerned, arule of
Court. The respondent filed two appeals fromthis decree,
one in the Court of the senior Sub-Judge, Delhi, and the
other in the Court of the District Judge, Delhi, as it' was
in doubt as to which was the proper Court to which the
appeal lay. By an order nade on Novenber 26, 1954°the Hi gh
Court withdrew both these appeals to itself for trial, and
by its judgment dated January 15, 1955, allowed the appeals
and set aside the award on the ground that it disclosed an
error on the face of it. The present appeal is against this

j udgrent .

Two points have been raised in this appeal, one by the
appellant and the other by the respondent on a natter
deci ded against it which will be referred to later.

The appel | ant contends that the H gh Court was wong in its
view that the award disclosed an error on the face of it.
The Hi gh Court had held that it was not open to the
arbitrator "to grant Dr. Dutt a declaration that he was
still a professor in the Univer-

1242
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sity which no Court could or would give him" The H gh Court
felt that this declaration amounted to specific enforcenent
of a contract of personal service which was forbidden by s.
21 of the Specific Relief Act and therefore disclosed an
error on the face of the award.

W are in entire agreement with the view expressed by the
H gh Court. There is no doubt that a contract of persona
service cannot be specifically enforced. Section 21, d.
(b) of the Specific Relief Act, 1877, and the second
illustration under this clause given in the section nake it
so clear that further elaboration of the point is not
required. It seenms to us that the present award does
purport to enforce a contract of personal service when it
states that the dismssal of the appellant " has no effect
on his status", and " He still continues to be a Professor
of the University ". Wen a decree is passed according to
the award, which if the award i-'s unexceptionable, has to be
done under s. 17 of the Arbitration Act after it has been
filed in/Court, that decree will direct that the award be
carried ‘out and hence direct that the appellant be treated
as still-in the service of the respondent. It would then
enforce a contract of personal service, for the appellant
clained to be a professor under a contract of persona
service, and so offend s.” 21 (b).

It was said that this m ght make the award erroneous but
that was not enough; before it could be set aside, it had
further to be shown that the error appeared on the face of
the award. The learned counsel contended that no error
appeared on the face of the award as the reasoning for the
decision was not stated in it. 1t was saidthat this was
laid down in the well-known case of Chanpsey Bhara & Co. V.
Jivraj Balloo Spinning and Weaving Co. Ltd. (1). W were
referred to the observations occurring in the judgnent at p.
331 to the follow ng effect:

" An error in law on the face of the award neans, in their
Lordship’s view, that you <can find in the award or a
docunent actually incorporated thereto, as for instance a
not e appended by the arbitrator stating

(1) (1923) L.R 50 1. A 324.
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the reasons for his judgment, some |egal proposition which
is the basis of the award and which you can then say is
erroneous. "

We are unable to agree that the Judicial Committee laid down
the proposition that the | earned counsel for the appellant
ascribes to them \When they referred to the reasons for the
judgrment, they were contenplating a case where the judgnent,
that is, the award itself, did not disclose an error but the
reasons given for it in an appended paper, did. They ' did
not intend to say that no error can appear on the face of an
award unless the reasons for the decision contained in the
award were given in it. In our view, all that is necessary
for an award to disclose an error on the face of it is  that
it must contain, either in itself or in sonme paper intended
to be incorporated in it, sone |legal proposition which  on
the face of it and without nore, can be said to be
erroneous. This was the decision of the Judicial Comittee
in the Chanpsey Bhara & Co. case (1). As the award in this
case directs specific enforcement of a contract of persona
service, it involves a legal proposition which is clearly
erroneous.

Anot her point raised on behalf of the appellant was that the
portion of the award which held that his disnmissal had no
effect on his status and that he continued to be a professor
was merely consequential and hence a surplusage and
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therefore an error disclosed in it would not vitiate the

awar d. This contention seenms to us to be unfounded. The
award hel d that the appellant had been disnmissed wongfully
and mala fide. Now, it is not consequential to such a

finding that the dismssal was of no effect, for a wongful

and mala fide dismssal is none the less an effective
dismissal though it may give rise to a claim in damages.
The award, no doubt, also said that the dismissal of the
appel l ant was ultra vires but as will be seen later, it did
not thereby hold the act of dismissal to be a nullity and,
therefore, of no effect. W are also clear in our mnd that
the contention about the offending portion of the award
bei ng a nmere surpl usage affords

(1) (1923) L.R 50 I.A 324.

158
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no assistance to the appellant-for it was not said on his
behal f ~that the offending portion was severable from the
rest of /'the  award and shoul d be struck out as a nere
sur pl usage. It, therefore, has torenain as a part of the
award and so long as it does so, it would disclose an error
on the face of the award and make it liable to be set aside
as a whol e.

It was then contended that a declaration that the appellant
continued in his service under the respondent in spite of
his dismssal by the latter was a declaration which the |aw
permtted to be made and was not therefore -erroneous. It
was said that such a declaration hadin fact been made by
the Judicial Commttee in The H gh Conmi ssioner for India v.
. M Lall (1). This contention, in our view, also |acks
subst ance. That was not a case based on a -contract of
personal service. |Indeed the contract of the respondent in
that case provided that the service was " to continue during
the pleasure of Hs Majesty, Hs Heirs and Successors, to be
signified under the hand of the Secretary of State for India
". The respondent had been dism ssed by an order nade under
the hand of the Secretary of State for India, and as he was
liable to be disnmssed at the pleasure of the Crown, he
could base no conplaint against his dismssal on the con-
tract of service and did not, in fact, do so. He ~ f ounded
his suit on the claimthat his dismssal by the Ctown from
the Indian Cvil Service of which he was a menber, was void
and of no effect as certain mandatory provisions of the
CGovernment of India Act, 1935, had not been conplied wth.
The Judicial Conmittee accepted this claim and thereupon
made the declaration that the purported dismissal ~of the
respondent was void and i noperative and he remai ned a nenber
of the Service at the date of the institution of his suit.
The declaration did not enforce a contract of persona

service but proceeded on the basis that the dismissal /could
only be effected in terns of the statute and as that had not
been done, it was a nullity, fromwhich the result foll owed
that the respondent had continued in service. Al that the
Judicial Committee did in
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this case was to nake a declaration of a statutory
invalidity of an act, which is a thing entirely different
fromenforcing a contract of personal service

The | earned counsel for the appellant also referred, up, to
Ram Ki ssendas Dhanuka v. Satya Charan Law (1), in support of
his contention that the declaration in the formnmade in the
award was legal. That was a case of a suit by the minority
shareholders in a conpany against its directors for a
declaration that an ordinary resolution of the conpany
term nating the appointnent of its Managi ng Agent was void
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and inoperative inasnmuch as under art. 132 of the Articles
of Association of the Conpany the Managi ng Agents could be
renoved by an extraordinary resolution only. The H gh Court
had decl ared the resolution to be void and inoperative. The
Judicial Committee maintained that declaration and rejected
the argument that " to affirmthe continuance in force of
the WManaging Agent’'s appointnment anmounted to specific
enforcenent of the contract of personal service and was a
violation of s. 21(b) of the Specific Relief Act, 1877." It
is quite clear to us that this decision has no application
to the case in hand. That was not a case in which specific

performance of a contract of service was sought. In fact
the servant, that is to say, the Managi ng Agent, was not a
party to the action at'all. As the Judicial Committee
observed: " It (the decree) nerely prevents dismssal of the

managi ng agents or termination of their appointnent at the
instance of a majority in violation of the articles of
associ ation of the conpany which the mnority are entitled
to have observed. ~As between the conpany and the nmanagi ng
agents it ~certainly has not the effect of enforcing a
contract —of personal service." It was a case, as the Chief
Justice of the Calcutta Hi gh Court said in his judgment, in
Ram Ki ssendas v. Satya Charan (2) at p. 331 " not to enforce
a claim to enploynent with an employer, but a suit to
pr event third persons interfering wth the Conpany’ s
enpl oyees who are carrying out their contract of service
with the conpany. In other words, it'is not a suit to
enforce a contract, but a suit to prevent the procurenent of
a breach of contract." To

(1) (1949) L. R 77 1. A 128.

(2) (1945) 50 C. WN. 331.
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such a suit, of course, s. 21 of the Specific Relief Act has
no application.

The | earned counsel for the appellant also contended ;that
the present case was a case of an ultra vires act as |I. M
Lall's case (1) was and therefore governed by the sane
considerations. He relied for this purpose on that portion
of the award which held that the " appellant’s dism ssal was

ultra vires ". We find no basis for this contention. No
point as to the dismssal of the appellant being ultra vires
bad been referred to the arbitrator. The points  for
decision set out by the arbitrator do not refer to any
gquestion of the dismissal being ultra vires. Again the

letter of the appellant, dated April 28, 1953, setting out
the disputes of which he required decision by arbitration
does not rmake out any case that the dismissal of the
appel lant by the respondent was ultra vires ‘the latter’'s
incorporating statute. His point about the dismssal was

that it had been malicious and therefore wongful ; that it
had been brought about by a resolution of the “Executive
Council of the respondent on the basis of the report | (also

call ed award) of the investigators, Sir S. Vardachariar and
Bakshi Sir Tek Chand, procured by the Vice-Chancellor, Dr.
Sen, by denying to the nenbers of the Council any
opportunity to discuss the nmerits of that report. H's case
on this point in his own words was this:

" Wien the award was put before the Executive Council Dr.
Sen definitely prohibited all discussions of it on the
ground that it was an award and suppressed those who desired
to comment on it, feeling as they did that the decision

specially in the matter of the supposedly altered telegram
was open to grave doubts. In regard to this, questions were
asked but not answered.

If Dr. Sen had not wongly disallowed discussion, | venture
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di smi ssal , or at any event any allegation of nor al

turpitude."

It is clear therefore that the appellant was challenging his
di smssal on the ground that the Vice-Chancellor, Dr. Sen,
who, he said, was inimcally disposed towards

() (1948) L.R 75 I.A 225.
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him had shut out all discussion on the question and
procured a resolution for the disnissal of the appellant,
and that because of such malicious and wongful barring of
di scussion, the resolution was wongful. It was not the
appel lant’s case before the arbitrator that the disnissa
was ultra vires the statute or otherwise a nullity. W also
find that this point was not advanced in the courts bel ow
The last point raised on behalf of the appellant was based
on s. 45 of the University Act. The terns of that section
have been earlier set out. The contention of the |earned

counsel i's that since the section says that any dispute
arising. ‘out of a contract between the University and any
of ficer or teacher of the University shall, on the request

of the officer or teacher concerned, be referred to a
Tribunal of Arbitration, a dispute as to dismssal and a
claim to reinstatenent mght be referred to arbitration
under it, and if that could be done, then, the award m ght
properly direct the dism ssed professor to be reinstated.
For this part of his argunent the |earned counsel referred
us to Western India Autonobile Association v. Industria

Tri bunal, Bombay (1). It had been held there that an
Industrial Tribunal ~had power in an award nade on a
ref erence under the Industrial D sputes Act, 1947, to direct
rei nstatenment of discharged enpl oyees. The |l earned ' counse

referred us to the follow ng observation occurring.in -the
j udgrment of the Federal Court at p. 332

" Any dispute connected wth the enploynment or non-
enpl oyment would ordinarily cover all matters that require
settl enent between worknen and enpl oyers, and whether those
matters concern the causes of their being out of service or
any other question and it would also include wthin its
scope the reliefs necessary for bringing about harnonious
rel ati ons between the enployers and the workers."

It was contended that, as in the Western India Autonobile
Associ ation case (1), the words " any dispute ins. 45 of
the University Act would include a dispute as to a claimfor
reinstatenment and woul d therefore give the arbitrator power
to order reinstatenent. W do not think that any  anal ogy
can be drawn fromthe,

(1) [1949] F.C R 321
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wording of the Industrial Disputes Act. That ~ Act is
concerned with considerations which are peculiar to-it. The
proceedi ngs before a Tribunal constituted under that Act
cannot be said to be arbitration proceedings nor its
deci sion an award, though called an award in the Act, in the
sense in which the words " arbitration proceedings " and
award " are used in the Arbitration Act. An award under the
Industrial Disputes Act cannot be filed in Court nor is
there any provision for applying to Court to set it aside.
Al  considerations that apply to an award under t he
I ndustrial Disputes Act, cannot be said to apply to an award
made under the Arbitration Act. Furthernore, under s. 45 of
the University Act, the arbitration held under it is to be
governed by the provisions of the Arbitration Act, 1940, and
the validity of an award nade under such an arbitration has,
therefore, to be decided by reference to the rules applying
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to that Act, one of such rules being that the award should
not disclose an error on its face. For these reasons, in
our view, this argurment is unfounded.

This disposes of all the points raised on behalf of the
appel l ant and brings us to the contention raised on behalf
of the respondent. That contention was that the appoi ntnent
of Professor Saha as the sole Arbitrator was illegal. It
was said that the respondent clained to appoint Professor
Saha the sole arbitrator under s. 9 of the Arbitration Act
but that section could only apply where the reference was to
two arbitrators, one to be appointed by each party, while
the proper interpretation of s. 45 of the University Act was
that the arbitration was to three Arbitrators, one nom nated
by each of the parties and the third by the Chanceller of
t he Uni versity. This point was decided against t he
respondent by the H gh Court. - As, however, the appeal rmust
be di smi ssed for the reason that the award contains an error
on the face of it, as we have earlier found, it becones
unnecessary to decide the point raised by the respondent.
We, therefore, do not express any opinion on this question
In the result this appeal -is dismssed with costs
t hroughout. Appeal disnissed.
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