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ACT:

W11l --Bequest of entire property in favour of second wife to
the exclusion of children by the first wife and nother of
testator--Presunption of undue influence, if can be drawn.

HEADNOTE:
In April, 1959, the testator’s w fe died | eavi ng behind four
daughters and a son. Two of the daughters were narried to

persons in affluent circunstances. The son was not " living
with his father at the time of his death and the other two
daughters were living wth the brother. The relations

between father on the one hand, and the son (the first
appel l ant) and the two daughters on the other, were strained
and bitter, and in fact,there was positive hostility between
them The testator even apprehended danger to his life and
he filed crimnal conplaints agai nst the son. I n Septenber,
1960, the testator advertised for a wife in a newspaper and
the mother of the first respondent replied toit, on behalf
of the 1st respondent, and asked for particulars. But even
before the testator and the 1st respondent nmet, the testator
entered into an agreement with the 1st appellant, in
Oct ober, 1960, and in that agreement, he made provision for
the maintenance and marriage of one daughter and also
provided for the maintenance and residence of the other
daughter though no nention was nade about her. narriage.
There was also no provision for the naintenance of the
not her of the testator who was then living with him After
some correspondence between the testator and the relations
of the first respondent the parties net and the testator and
the first respondent were married on February 7, 1961. O
the very next day, the testator executed a will. by which he
bequeathed his entire property to his wfe, the 1st
respondent. The will was-attested by the brother of the 1st
respondent and a friend. The testator did not nmake any
provision for the maintenance of his mother and the marriage

of his youngest daughter. The testator lived for three
years thereafter and died in January, 1964. The 1st
respondent filed an application for probate of the will and
the 1st appellant contested the application. The tria

court granted probate to the 1st respondent and the judgnent
was confirmed in appeal by the Hi gh Court.
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Di sm ssing the appeal to this Court,
HELD : The will was genuine and all the formalities that

were required were fully satisfied as it was executed by the
testator in a sound disposing state of mind and was duly
attested as required by |aw

(1) The propounder of a will has to show that the will was
signed by the testator, that he was at the relevant tine in
a sound disposing state of mind, that he wunderstood the
nature and effect of the dispositions, that he put his
signature to the testanent of his free will and that he had
signed it in the presence of two witnesses who attested it
in his presence and in the presence of each other. once
these elenments are established the onus resting on the
propounder is discharged. |If the caveator alleges undue
i nfluence, fraud and coercion the onus is on him to prove
the same. |f the caveator does not discharge this burden
probate of the will nust necessarily be granted if it is
established that the testator had full testamentary capacity
and had, in fact, executed it validly with a free will and
m nd. A man may act foolishly and even heartlessly but if
he acts wth full conprehension of ‘what he is doing the
Court will not interferewiththe exercise of his volition

There may however be cases in which the execution of the
will is surrounded by suspicious circunmstances such as where
the signature is doubtful, the testator is of feeble mnd or
is overawed by powerful nminds interested in getting his
property or where, in the 1light of t he rel evant
ci rcunst ances, the 'dispositions appear to ‘be unnatural

i nprobable t and unfair; or; where there are other reasons
for doubting that the dispositions in the will were not the
result of the testator’s freewill and mnd. In all such
cases the suspicious circunstances nmust be  reviewed and
satisfactorily explained by the propounder before the wll
is accepted as genuine. Again, in cases where the pro-
pounder has hinself taken a prominent part in the execution
of the will which
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confers on him a substantial benefit, that is “itself a
suspi cious circunstance which he nust renove by clear and
sati sfactory evidence.[692 CE, 093 A- (]

H.  Venkatachala lyengar v. B. N Thimjamma & Os; [1959]
Supp. 1 S.C. R 426, and Rani Purninma Devi and Anr. v. Kumar
Khagendra Narayan Dev & Another [1962] 3 S.C. R~ 195,
fol | owed.

Motilal Hormusjee Kanga v. Jansetjee Hornusjee Kanga, A |.R
1924 P.C. 28, appli ed.

(2) In the present case, the 1st respondent was nerely
present at the time of the execution of the will and did not
have anything to do wth its execution. In order to
understand what the testator intended and why he intended
so, one has to sit in his armchair to ascertain his frane
of mind and the circunstances in which he de the wll.
After the testator’s marriage with the 1st respondent. and
before the 1st appellant and his two wunmarried daughters
cane to know about the will they had definitely behaved
shabbily and in a very hostile nmanner to the testator. The
testator was conpletely ignored at the tinme of the nmarriage
of one of the daughters and the son and daughters never camne
to see himeven when he was dying. The 1st appellant did
not take his son to see the grandfather even though the 1st
appel lant admitted that his father was anxious to see his
gr andson. Wth a fanmly so hostile towards the 1st
respondent, it is but natural for the testator to provide
for his newy wed wife even without her asking him or
i mportuning himto do so. The 1st respondent was herself a
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doctor of 13 years standing and there is no evidence that
she was a gold digger. The correspondence shows that the
only consideration that prevail ed between the parties was
conpani onshi p. There was no suggestion that the testator
was feeble mnded or so conpletely deprived of his power of
i ndependent thought and judgnent as to faithfully carry out
the wishes of the 1st respondent to whom he becane engaged
and got married. On the contrary, it appears that it was he
who of fered the inducenment voluntarily to her

(3) The reason why he did not provide for the marriage of
the youngest daughter mght be that he did not think that he
woul d die so soon. He nust have thought that he would be
able to performthe marriiage hinmself, or he never doubted
that the 1st respondent would not discharge that obligation

The reason for not providing for his nother might have been
that he nust have thought that he would survive her

(4) If an objective and rational deduction of a principle
emerges from a decision of a foreign country rendered on
| egislative provisions in pari materia with those of this
country and which is applicable to the conditions prevailing
in this country, such a decision will assist the court in
arriving at a proper conclusion. But it is dangerous to
apply blindly statenents of |aw enunciated and propounded
for neeting the conditions existing in countries in which
they are applicable, without a critical exam nation of the
principles and their applicability to the conditions, socia

nornms, and attitudes existing in this country, and w thout
consi deri ng the background and various other considerations.
Apart from general considerations enmerging fromthe nature
of a wll and the circunmstances which not infrequently
surround its execution there are other matters which are
peculiar to the tines, the society and the person nmaking the
will and his or her famly. I nferences arising from
rel ati onships between a testator and a |egatee are so
dependent upon the peculiarities of the society or comunity
to which they belong, their. habits and custons, their
val ues, their nores, their ways of thinking and feeling, and
their susceptibilities to particular kinds of pressures,
i nfluences or inducements, that it is difficult  to /'reduce

them to a general rule applicable at all times and
everywhere so as to raise a presunption of undue - influence
from a particular type of relationships. Inthis country,

even to-day a marriage is an arranged affair and evenin the
instant case when an advertisenent was resorted to by the
testator it was the first respondent’s nother who replied.
Theref ore whatever nmay be the position in England as to the
presunption of undue influence in the case of parties
engaged to be married (such a presunption is referred to in
Hal sbury’s Laws of England, Vol. 17, p. 681, Art. 311) it
woul d be hardly applicable to conditions in this country.
[697 D, 698 A-C, G 699 H 700 B]

(5) Unlike the position in England at the tinme when the
courts recogni sed the presunption between a man and a. woman
engaged to be married the law of evidence is codified in
this country in the Indian Evidence Act. Every presunption,
barring
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some special ones created by other enactrments, has to be
related to a provision of the Evidence Act. The only kinds
of relationship giving rise to such presunptions are those

contenplated in s. 1 1 1 of the Evidence Act. Any ot her
presunption froma relationship nust, to be acceptable, be
capabl e of being raised under s. 114 of that Act. Such

presunptions are really optional inferences fromproof of a
frequently recurring set of facts which make a particul ar
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inference from such facts reasonable and natural. The
i nstant case does not fall within s. 111. The plea of wundue
influence is a special plea, and under s. 103 of the
Evi dence Act, the burden of substantiating such a plea is on
the party who sets it up. [700 B-E]

(6) There is no proof that the will was executed before
marri age. Even if the date had been altered from7th Feb

to 8th Feb. it was altered by the testator and he nust have
done so because he made a mni stake. People often put a wong
date and imediately correct it. Further the evidence of
the two attestors which has been accepted by both the
courts, shows that the execution and attestation of the wll
was on the sane day, nanely 8th February. [700 F-Q

(7) Even if it was executed on 7th February there was
nothing to show that it was executed before the narriage on
that day. It is unlikely that the first respondent would
make a stipulation-that the property should be bequeathed to
her, as she must have known that a will is anbulatory and a
marriage 'with sucha condition would only beget dissension
bet ween the parties. [701 A-B]

JUDGVENT:
ClVIL APPELLATE JURISDICTION : Cvil Appeal No. 1153 of
1971.
Appeal by Special Leave fromthe Judgnent & Decree dated the
30th Septenber, 1970 of the Cal cutta Hi gh Court in Appea
No. 78 of 1967.
B. Sen, M K Banerjee, and B. R Agarwala, for the
appel | ant.
Y. S. Chitle and P. C. Bhartari, for the respondents.
The Judgnent of the Court was delivered by
JAGANMOHAN REDDY, J. This appeal is by special |eave against
the grant of a probate of the wll of Bhim Sain Arora dated
February 8, 1961 in favour of his wfe Saraswati. The
deceased who had lost his first wife on April 14, 1959 had
advertised in Septenber 1960 for awife in the nmatrinpnial,
colum of Sunday Tribune of Anbal a. - The advertisenent is as
fol | ows:
"A wi dower, renowned nmerchant desires to marry
acconpl i shed and |i beral - m nded Punj abi H ndu
unmarried or i ssuel ess wi dow from a
respectable famly of above 30 years age.
Wite confidentially to Box. No. 47170 Co
Tri bune-, Anbala.”
The respondent Saraswati aged 35 years a Doctor by nedica
prof ession was also on a |ook-out for a husband replied on
Cct ober 4, 1960, not in her nanme but purporting to be in the
name of Ms. Puri-her nother. in this letter ~a few
particulars were called for regarding "the gentleman in
guestion e.g. age, location, parentage, any issues out of
first wife, education etc." She also asked for clarification
of "the exact expectation by the words "liberal-mnded,’."
This letter was replied to by one Amalendu Chaudhuri,
Personal Assistant to the deceased Bhim Sain on Cctober 11,
1960. This letter was answered by Puri on Decenber 26,
1960. The correspondence shows that both of them were
| ooking for partners who conforned to simlar requirenents.
We shall dea
690
with the purport O the correspondence at the appropriate
pl ace, but for the present it is sufficient to say that as a
result of this correspondence the respondent Saraswati camne
to Calcutta with her mother on January 30, 1961 and stayed
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with her sister and her husband Col onel Harish Chandra Vi gh

After perusing the correspondence, Col. Vigh rang up Bhim
Sain and invited himto cone over to his place. Bhim Sain
visited Col. Vigh's place on three successive days, nanely,
31st January, 1st February and 2nd February, 1961 and had
talks with Saraswati and her famly nmenbers who were there.
On February 2, 1961, Bhim Sain invited Saraswati and her
people including Col. Vigh to have tea at his place on
February 3, 1961. At that neeting on the tea party on
February 3, 1961, Bhim Sain and the respondent agreed to get
married on February 7, 1961. Notice under the Special Mar-
riages Act was given to the Registrar, but since the tinme
was not sufficient to fulfil the requirenments of that Act,
this notice was ante-dated and the marriage took place on
February 7, 1961. After the narriage, Saraswati went to
stay with her husband. On February 8, 1961, Bhim Sain rang
up Col. Vigh andinformed himthat he would like to go to
this place that evening for executing a will and asked him
to get a friend to witness ,It.” Accordingly in the evening
of February 8, 1961, Bhim Sain went to Col. Vigh's place
along with Saraswati. There he net one Nelson Das who was
introduced to himas the Purchase Officer of Bridge & Roof
Conpany. After that Bhim Sain took out the draft of a wll

whi ch he signed in the presence of Col. "Vigh and Nel son Das
both of whom attested it thereafter.

After the will was executed Bhim Sain lived with Saraswati

for nearly 3 years before his death on January 18, 1964. It
may here be mentioned that Bhim Sainhad by his first wfe
four daughters and one son. O them two daughters were
married to persons in-affluent  circunstances, the third
daughter Shanta 22 years old had not been narried by the
time BhimSain got married and the fourth daughter Rita, a
m nor of 13 years old, was studying in Loreto Convent Schoo

at Sima. The son Surendra Pal Arora was not living wth
his father .at that tine. Both the courts have held' that
the rel ationship between the son, Shanta and Rita on the one
hand and the father on the other 'were not good so /nuch so
that the two daughters were in fact Iliving 'wi'th 'their
brot her Surendra Pal -the first appellant.

After the death of his father the first appellant Surendra
Pal wote .a letter to the respondent Saraswati in which  he
said that the respondent had nentioned about a w ||l made by
his father in her favour regarding which he expressed
ignorance and wanted to see it. |If there was in fact  no
will he wanted "an anicable partition  of considerable
properties and assets" belonging to his father. Thereafter
correspondence took place between the solicitors of the
parties which ultimately resulted in the respondent filing
an application on Septenber 14, 1964, for the issue of a
probate testinmento-cumannexo. A caveat had earlier/ been
filed by the first appellant and the matter was
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contested. Rita, who was then unnmarried and living with her
maternal uncle Sikri, who was al so her guardian ad Llitem
did not contest the will but she appears to have nmde an
attenpt before the Appellate Court at a |late stage to file
an appeal. Her application was, however, dismni ssed.

The grounds on which the will was contested were-(i) that it
was not a genui ne document; (ii) that the signature of Bhim
Sain Arora on the will was not his real signature; (iii)
that at the time of the execution of the will BhimSain did
not know the contents of the will, nor did he give any
instructions to his solicitors nor did he consult them (iv)
that the will had not been read over or explained to Bhim
Sain nor did he read it himself before it was executed, as
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such he was not aware of the nature and effect of the wll;

(v) that even if the will had been witten and executed by
Bhim Sain such execution of the will had been obtained by
fraud, coercion and undue influence or inportunity of his
wife in collusion with her brother-in-law Col. Vigh; (vi)
and that after making the will, Bhim Sain was prevented by
force and threats fromexecuting a further will prepared by

and under his instructions by which inter alia the property
woul d have been equitably divided and provisions nade
particularly for the aged nother and the m nor child.

The first appellant gave some particulars of the alleged
fraud, coercion, undue influence and inportunity of the
respondent exercised upon Bhim Sain. Rita in her affidavit
supported the avernents and al |l egati ons nade by her brother

The nother of the deceased Wazir Devi also filed an
af fidavit denyi ng any knowledge of the execution of the wll
and conplained that after Bhim Sain’'s death the respondent
Saraswati  nade it inpossible for her to live in the sane
prem ses as a result of which she had to | eave the house and
live with her grandson the first appellant. The Trial Judge

on the pleadings framed six issues-"(1) Has the wll been
duly executed and attested ?21s the will genuine ? (2) Was
the testator aware of the nature and effect of the wll ?

(3) Had the testator testanentary capacity at the; tinme of
signing the alleged will ? Was the execution of the wll
obtained by fraud /or coercion or undue influence or
i mportunity of the petitioner and others acting with her *?
(5) Was the deceased prevented by force and threats from
executing a further will by which his property would have
been equitably divided? (6) To what relief, if any, are the
other parties entitled?" Al these issues were held against
the first appellant.

In appeal also the Division Bench of “the H gh Court
confirmed the findings of the | earned Trial Judge. |t  nay,
however, be nentioned that there was no challenge to the
testanmentary capacity of Bhim Sain-though the affidavit of
the first appellant and the affidavits in support of the
first appellant’s case had contai ned such an avernent. No
evi dence was al so |l ed to suggest that Bhim Sain was lacking
in any manner of testanentary capacity. There was also no

contest that the will was executed by Bhim Sain nor were the
signatures of the aforesaid w tnesses challenged. It
appears a feeble attenpt was
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nmade by the naternal uncle of the first appellant Sikri to
suggest that Bhim Sain tried to revoke the will. Both the
Courts have, however, held that no such attenpt  was ever
made. The will is, however, sought to be attacked on two
grounds : firstly, that it was executed originally by /Bhim

Sai n wi t hout any attestation, but subsequently t he
attestation clause cane into existence and the two attesting
Wi t nesses subscribed their signatures; and secondly, the

wi || had been procured by undue influence exercised on . Bhim
Sain by the first respondent as a condition for ‘their
marri age. The Trial Court as well as the Appellate Court

have rejected both these contentions on an elaborate and
detail ed consi deration of each and every circunstance urged
bef ore them

The propounder has to show that the will was signed by the
testator : that he was at the relevant time in a sound
di sposing state of nind, that he understood the nature and
ef fect of the dispositions, that he put his signature to the
testanent of his own free will and that he has signed it in
the presence of the two witnesses who attested it in his
presence and in the presence of each other. once these
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elenents are established, the onus which rests on the
propounder is discharged. But there may be cases in which
the execution of the will itself is surrounded by suspici ous
ci rcunst ances, such as, where the signature is doubtful, the
testator is of feeble mnd or is overawed by powerful m nds
interested in getting his property, or where in the |ight of
the relevant circunstances the dispositions appear to be

unnatural, inprobable and unfair, or where there are other
reasons for doubting that the dispositions of the will are
not the result of the testator’s free will and nind. |In al

such cases where there may be legitimate suspi ci ous
circunmstances those nust be reviewed and satisfactorily
expl ai ned before the will is accepted. Again in cases were
the propounder has hinmself taken a prom nent part in the
execution of the wll which confers on him substantia

benefit that is itself one of the suspicious circunstances
which he nust renmove by clear-and satisfactory evidence.
After all, ultimately it is the conscience of the Court that
has to be satisfied, as such the nature and quality of proof
nust be comensurate with the need to satisfy t hat
consci ence and renpve any suspici on-whi ch a reasonable man
may, in the relevant circunstances of the case, entertain

See H. Venkatachal a lyengar v. B. N. Thimmjama & Os; (1)
and Rani Purnima Devi and Anr v. Kumar Khagendra Narayan Dep
& Another.(2) In the latter case this Court, after referring
to the principles stated in the former case enphasised that
where there are suspicious circunstances the-onus will be on
the propounder to explain themto the satisfaction of the
Court before the will could beaccepted as  genuine; and
where the caveator alleges undue influence, fraud and
coercion the onus is on hi to prove the sane. It has been
further pointed out that the suspicious circunstances may be
as to the genui neness of the signature of the testator, the
condition of the testator’s mind, the dispositions made in
the will which may be unnatural or unfair or inprobable when
consi der ed

(1) [1959] Supp. 1 S.C.R 426.

(2) [1962] 3 S.C R 195.
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in the light of the relevant circunstances. if the  caveator
does not discharge the burden which rests wupon him .in

establ i shing the circunstances which show that the will ~ had
been obtained by fraud or undue influence a probate of the
will nust necessarily be granted if it is established that
the testator had full testanentary capacity and had in~ fact
executed it wvalidly with a free wll ‘and mnind. The
observations of the Privy Council in Mtibai Hornmsjee Kanga
V. Janset | ee Hor musj ee Kanga(1) support the above

proposition. M. Amer Ali observed at p. 33 "It is  quite
clear that the onus of establishing capacity lay on the
petitioner. It is also clear that if the caveator i npugned
the will on the ground that it was obtained by the exercise
of undue influences, excessive persuasion or noral coercion,
it lay wupon himto establish that case.” in the [|ight  of
what has been stated if the various requirenments of a valid
will are established, then as observed by the Privy Counci
in Mtibai Hornusjee Kanga's canme at p. 33 "A nan nay act
foolishly and even heartlessly; if he acts with full com
prehensi on of what he is doing the Court will not interfere
with the exercise of his volition."

In the light of the above guide-lines, the contentions urged
against the grant of probate of the will will have to be
consi der ed. Before the Appellate Court eight suspicious
ci rcunst ances were marshall ed which were-(i) Saraswati Arora
who was the sole recipient of the entire benefit of the wll
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herself took part in the execution of the will at the tine
of execution; (ii) the dispositions inthe wll by the
testator were unnatural, inprobable or wunfair as was
apparent from the exclusion of the nother Wazir Debi, as
well as the exclusion of all the children of Bhim Sain,

particularly of Rita, the mnor daughter and of Shanta who
was at that tine unmarried; (iii) none of the attesting
witnesses was wholly disinterested; (ii) that no trained
| awyer appears to have been engaged in the drawing up or

execution of the wll; (V) no special reason could be
adduced to explain the execution of the will on February 8.
1961 ; (vi) the evidence in support of the wll, parti-

cularly the evidence of the propounder was unsatisfactory
and interested; (vii) there was evidence to show that sone

alteration had been made in the date of the will; and (viii)
the attestation clause seens to have been typed in a
separate operation after the typed will had been taken out

of the typewiter and then reinserted.

The Appel 'ate Court agreeing with the Trial Judge held that
the first respondent was nerely present at the tine of the
execution- of the will and did not have anything to do wth
its execution. The case of the first appellant was that as
a condition of the marriage arrangenment, the wll was
execut ed and because of that Bhim Sain made no provision for
the nmaintenance of his aged nother or for  the maintenance
and marriage of his youngest daughter Rita who was then
st udyi ng. I nstead he gave away the entire property to the
first respondent 'which is a suspicious circunmstance and
rai ses an inference of undue influence. This subm ssion was
clearly negatived, and on the

(1) AI.R 1924 P.C 28. (3) (1973) 2 S/ C. R 541,
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evidence there can be no gainsaying the fact that the
conclusion to which both the Courts ~have conme to are

unassailable. It is not for us to fathomthe notivations of
man. Hi s actions and reactions are unpredictable as  they
depend wupon so nmany circunstances. There is, however,

al ways sone dominant and inpelling circunstance whi ch
notivates a man’s action though in some cases even a trivia

and trifling cause inpels himto act in a particular way
whi ch a mjority of others my not do. At times
psychol ogi cal factors and the frame of mnd-in which he is,

may determne his action

In this case, however, there is little or no difficulty in
finding out the probable reason why Bhim Sain while making
the will did not provide for his nmother and his ~youngest
daught er. These reasons are elaborately set out in the
judgrment of the Appellate Court. No doubt the |earned Judge
who delivered the judgnent of the Bench did say that the
exclusion of the nother as well as his children particularly
Rita the mnor daughter and Shanta showed the disposition to
be unnatural, inprobable and unfair and would give rise to
suspi cious circunstances. in order to understand what the
testator intended and why he intended so, one has to get
into his armchair to ascertain his frane of mnd and the
circunstances in which he nade the will. As we have stated,
Bhim Sain lost his first wife on April 13, 1959. On August
16, 1960 just over a year after her death, Bhim Sain went to
the police station and made a conplaint against his son
(Surendra Pal). This conplaint as recorded in the genera

diary showed that Surendra Pal had been "continuously
insulting, abusing and threatening to subject him to
vi ol ence and incapacitate himand deformhin. According to
Bhim Sein his son was doing all these because he had been
found out in the act of rempbving jewelleries and cash from
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the vaults, safe and steel almrah. On August 25, 1960 ni ne
days after his first conplaint, BhimSain went to the Court
of the Chief Presidency Magistrate and made a forma
conplaint against the appellant unders.3500f the Indian
Penal Code. The conpl aint which he | odged before the Court
shows that he had tried to bring up his son properly by
gi ving hima sound education and also by initiating himinto
his own |ine of business. The son, however, picked up "high
ways of living and | uxurious habits" and used to waste nobney
recklessly. in order to bring himback to the nornmal path of
life he thought of placing himin a responsible position so
that he mght be cured and with this end in view Bhim Sain
made over his business ventures under the nane and style of
Card Board Paper Products Conpany to his son. After the
death of his wife in April 1959 he thought that be woul d get
his son married to a respectable fanmly and hoped that such
a marriage woul d i nduce himto settle down. Accordingly he
got himmarried to a girl froma highly respectable famly.
But in spiteof showering all his affection, his son (the
first appellant) was insulting himand naki ng demands upon
hi m for noneys-and putting himin fear of life. He then set
out the details as to how the first appellant had renoved
jewell eries valued at about Rs. 25,774/- as also sone cash
from the | ocker of ‘a Godrej Steel Al mrah which used to be
kept in the roomof the first appellant, and how, when Bhim
Sain discovered this |oss and asked hi mabout this theft,
the first appellant flewinto a
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rage, used provoking |anguage and tried to assault him
Thereafter the first appellant-was regul arly threatening him
and he had even renpved his doubl e-barrel gun and cartridges
from his Almrah and kept it with himcausing him constant
fear. It will be observed that these conplaints against the
son, whatever nay be the justification, were made |ong prior
to the advertisenment in the matrinonial colum of the Sunday
Tribune, Anbala. At this tinme Shanta the third daughter was
admttedly living not with her father but with her brother
the first appellant and so was Rita the youngest ~daughter
Though sone attenpt was made to show that Rita and Bhi'm Sain
were on good terns, the evidence as pointed out by both the
Courts belies the assertion. Rita, though 13 years old cane
back fromthe school even before the second marriage of  her
father. However, she did not stay with her father but |ived
with her brother. An attenpt was made to show that the
father wused to go and see her when she went back to schoo
and thereafter used to nmeet her at the Victoria Menorial.
Al this has been negatived. |In our view, one thing stands
out clearly and that is the rel ations between the father on
the one hand and the first appellant and the two daughters

on the other were strained and bitter. |If at all, there was
positive hostility between them The son and the “daughters
never came to see Bhim Sain even when he was dying. The

appel lant did not take his son to see his grandfather  even
though the first appellant admitted that his father —was
anxi ous to see his grandson. The evidence of Anml endu that
Bhim Sain had gone to see Rita in Sima has been
di sbelieved. The Trial Judge called Amal endu a coward and a
liar. The Appellate Court considered his evidence to be
unsatisfactory and rejected it. The conclusion to which
both the Courts have arrived at is that Bhim Saint entered
into an agreenent with the first appellant in October 1960
| ong before the nmeeting between the first respondent and the
deceased in answer to the advertisenent had taken place. in
that agreement Bhim Sain nmade provision for the maintenance
and marriage of Shanta who was to reside with the first
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appel | ant. He had also provided for the naintenance and
residence of Rita though in that agreenent no nention was
nmade about her nmarriage. The |earned Advocate for the first
appel | ant made nuch of this omission as also the omission to
provide for the nmaintenance of his mother who was [|iving
with him But as the |earned Judges of the Division Bench
of the Calcutta H gh Court pointed out, Bhim Sain was only
55 years of age when he married and made the wll. He
perhaps did not expect to die so soon, nor did lie think
that he would not be able to performthe narriage of Rita,
nor provide for the maintenance of his nother during her
lifetime. Per haps he did not entertain any doubt that the
first respondent in whose favour he had wlled the
properties would not discharge the obligations which he
woul d have to discharge when he was alive. At the tinme of
the marriage, with a positively hostile famly such as he
had, the thing that woul'd be uppernost in BhimSain's mnd
i s what woul d happen to his wife if she was left unprovided
for. BhimSain's famly would consider Saraswati a stranger
to the famly and she woul d be regarded as an interloper
even after her :marriage and if anything were to happen to
hi m she woul d be |eft
696
to the nercy of his inimcal children. "It is but natura
for Bhim Sain in'these circunstances to provide for his
newly wed wife even without that wife asking or inportuning
her husband to do so. Apart from this thinking one
i mportant circunstance is however ignored, ‘and that s,
Saraswati was not a gol d-di gger as the expression goes. She
was an educated | ady, canme froma good fam ly, had been a
nmedi cal practitioner for about 13 years, had her own status
in life and was as lonely and | onging for a male conpanion
as Bhim Sain was for a wonan conpani on. In the letter
witten by Puri to Bhim Sain's Personal” Assistant giving
particulars of Saraswati’s education and famly, she has
descri bed herself as follows :
"The lady is healthy and in nedi cal profession
Since 13 years She now wi shes to settle down
in life only for . conpanionship and not
interested in procreation. The preliminaries
suit both and the rest can be -judged on
personal neeting only. The lady is particular
(keen) on a teetotaller and other sober habits
though quite high intellectually and quite
nodern, though not ultra nodern."
Bhim Sain was equally frank when he informed Puri ~ through
his Personal Assistant that "His wife died here only |ast
year. H's 2 daughters are married in a mllionaire famly.
Hi s 3rd daughter has just passed B.A and is living with her
br ot her. Seth Arora has only one son (who has recently
married) has got separate, independent, |ucrative  business
and is living separately. Hi s youngest daughter is studying
in Loreto Convent School at Sima. Seth Arora is a wealthy
renowned nerchant of Calcutta. He is of attractive -and
"dignified personality. He is in perfect sound health,
stout and energetic. He is non-snoker and non-dri nker. He
cones from West Punjab (Sialkot District) in 1930. Si nce
then he is carrying on with the business.” Regarding what
was neant in the advertisenent by "liberal-mnded" the
letter explained that by it was meant that the person shoul d
not be slave to the old custonms and to orthodox views.
From this correspondence it is obvious that practica
consi deration of conpanionship was the donminant feature of
t he arr angenent while the first respondent had no
attachment, Bhim Sain had. But there was no question of the
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first respondent feeling anxi ous about her future as it was
clear that Bhim Sain was inpressing upon the lady who would
be his wfe at the very outset that his having a famly
woul d not cause any concern to her. Even during the talks
Bhim Sain seens to have nmentioned to the first respondent
that he would make a will in her favour. As we have noticed
Bhim Sain was disgusted with the manner in which his
children had treated himand it was this attitude after the
death of his first wife that nade hima lonely man | onging
for a conpanion, He also knew that he had provided for his
children and that he had no further obligations, except for
providing for the marriage of his youngest daughter Rita and
for maintaining his aged nother. But, as we have already
said, he probably thought he would be able to discharge
these, two duties.
697
during his lifetime. Hi's nmother, it is said, was 75 years
old, while he hinself was only 55 years old. On any
actuarial ‘considerations he was likely to survive his nother
and performthe marriage of his youngest daughter Rita. In
our view, there is nothing suspicious about the will on this
score.
The |learned Advocate for the appellants however cited a
passage from Hal sbury’s Laws of England, Vol. 17, Art. 1311
at p. 681 (3rd Edn.) to persuade us to raise a presunption
of undue influence agai nst Saraswati. That passage says :
"Of other relations from the existence of
which '‘the Court will presune the exercise of
undue . influence those which have perhaps |ed
to the avoi dance of the greatest number of
conveyances are those of spiritual adviser and
devot ees, nedi cal attendant and patient,
principal and agent, and that of a nman to a
worman to whom he is engaged to be married."
VWhat ever may be the position in - England as to t he
presunption of undue influence in the case of  parties
engaged to be narried, it does not, in our view, apply to
conditions in India. Even for that matter the conditions in
England today may not justify the wvalidity of such a
presunption. W find that the cases relied upon in Hal sbury
for the above statenent are all of the 19th Century, and the
| ast of the cases is of the year 1931, and is with reference
to wundue influence being exercised by a man over the  woman
to whom he is engaged to be narried. The tenacious
application of precedents nmay justify the statement in
Hal sbury, but since the 19th Century and after 1931 ruch

water has flown wunder the bridges. The famly law in
Engl and has wundergone a drastic change, recognised new
soci al relationship between man and wonan. |n our country,

however, even today a marriage is an arranged affair. /W do
not say that there are no exceptions to this practice or
that there is no tendency, however inperceptible, for | young
persons to choose their own spouses, but even in such cases
the consent of their parents is one of the desiderate which
is so Light for. Wether it is obtained in any given set of
circunstances is another matter. |n such arranged narri ages
in this country the question of two persons being engaged
for any appreciable tinme to enable each other to nmeet and be
in a position to exercise undue influence oil one another
very rarely arises. Even in the case of the marriage in the
i nstant case, an advertisenent was resorted to by Bhim Sain

The person who purports to reply is Saraswati’s nother and
the person who replied to her was Bhim Sain's Persona

Assistant. But the social considerations prevailing in this
country and ethos even in such cases persist in deternining
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the respective attitudes. That apart, as we said earlier
the negotiations for marriage held in Saraswati’'s sister’s
house have all the appearance of a business transaction. In
these circunstance that portion of the statenent of the |aw
in Hal sbury which refers to the presunption of the exercise
of undue influence in the case of a man to a wonan to whom
he is engaged to be married would hardly be applicable to
conditions in this country. W have had occasion to point
out the danger of such statenents of |aw enunciated and
propounded for neeting the conditions existing in the
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countries in which they are applicable from being blindly
followed in this country without a critical exam nation of
those principles and their applicability to the conditions,
social norns and attitudes existing in this country. Oten
statenments of |aw applicable to foreign countries as stated
in conpilations and |earned treatises are cited w thout
making ~a critical exam nation of those principles in the
background of the conditions that existed or exist in those
countries. If we are not wakeful and circunspect, there is
every |likelihood of their being sinply applied to cases
requiring our adjudication, wthout consideration of the
background and various other conditions to which we have

referred. On several occasions nerely because courts in
foreign countries/ have taken a different view than. that
taken by our courts or in adjudicating oil. any particular

matter we were asked to reconsider those decisions or to
consider themfor the first tinme and to adopt them as the
law of this country. Only oneinstance wll suffice to
illustrate this tendency. |n Jagmohan Singhv. The State of
U P.(1) in which the constitutional validity of ‘awardi ng of
capital sentence perm ssible under s. 302 Indian Penal Code
was-chal | enged, because the Anerican Suprene Court in. Furman
v. State of Ceorgia decided on June 29, 1972, of which only
a copy seens to have been filed, took a particular view
regarding awarding of the capital sentence. The argunents
advanced before the U S. Suprene Court were adopted /in toto
before this Court and in support of the argunents that
capital sentence was unconstitutional substantial reliance
was placed on the social statistics and data prevailing in
foreign countries. This method and approach occasi oned the
followng coments fromthe Court to which one of us (Beg
J.) was a party, Palekar, J., speaking for the  Court
observed at p. 550 :

"W have grave doubts about the expedi ency of

transwestern pl anting experience in our
country. Social conditions are different and
so also the general intellectual | |evel. In
the context of our crimnal |aw which punishes
nurder, one cannot ignore the fact that Ilife

i mprisonnent works Qut in nbst cases to a
dozen years of inprisonnent and it 'may be
seriously guesti oned whet her t hat sol e
alternative will be an adequate substitute for
the death penalty. W have not been referred
to any large scale studies of crine statistics
conpiled in this country with the object of
estimating the need of protection of the
soci ety agai nst nurders.”
No doubt an objective and rational deduction of a principle,
if it emerges froma decision of foreign country, rendered
on pari materia legislative provisions and which-can be
applicable to the conditions prevailing in this country will
assist the Court in arriving at a proper concl usion. Wi | e
we should seek light fromwhatever source we can get, we
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should however guard against being blinded by it. That
apart, wunlike the position in England at the tinme when the
Courts recognised the presunption relied upon by t he
appel lant, cur |aw of evidence is codified in the Indian
Evi dence Act. Every presunption,
(1) [1973] 2 S.C. R 541.
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barring sonme special ones created by other enactnents. has
to be related to a provision of the Evidence Act.
It is true that WIlls are. transactions of a nature which
give rise, to certain special considerations affecting their
validity irrespective of the time when or the country in
which they are nade. Dispute over WIlls invariably arise
after the testator’s death so that the all eged maker of the
WIl is not before the Court to deny the execution or to
testify about the circunstances in which the al | eged
di sposition was made. There are such possibilities of fraud
and fabrication, particularly in cases of old and feeble
persons, that Courts have to be very circunspect in dealing
with: themand scrutinize the surroundi ng circunstances very
carefully.  This is not less, if not nuch nore, necessary in
a country |like ours where msplaced confidence of un-
sophi sticated persons is often abused by cunning and
unscrupul ous individual s and perjury is not |less frequent
than el sewhere. One of us, Beg., J., ‘had occasion to
examne this aspect of the matter in Snt. Kanla Kunwar v.
Ratan Lal, (1) where it was observed, inter alia, at p. 307
" Unlike the ancient ~Romans,  anpngst whom
wi | | - nmaki ng becane a w dely prevalent custom
so much so that it was considered practically
a hall-mark of respectability,’ people of this
country do not regard it- as an obloquy or a
departure fromthe nornms of ~ correct  conduct
for an owner of property to fail to make a

will before dying.: Testanentary disposition
of property is still the exception and not the
rule here. It is generally resorted’ to for
exceptional reasons such as the ones sought to
be made out in the will under consideration in

the instant case. The usual —and ~ordinary
nodes of thought and conduct of affairs by
property owners at a particular time in a
country are not irrelevant in considering the

circunstances in which an alleged will is said
to have been nmade. There is; of ~course, no
prejudi ce against will-nmaking in this country.

But, the fact that it is generally made in
unusual or exceptional circunstances here is
worth renmenbering as it may place the -burden
of proving those circunstances upon t he
propounder of the will if its genuineness
becones doubtful. The social context and the
possibilities of perpetrating fraud and of
exploiting the infirmties of mnd and body of
the weak or the aged, which wll-naking,
offers to the unscrupul ous. could al so explain
the neticulousness and rigour wth whi ch
ci rcunst ances surrounding the alleged execu-
tion of a wll are to be examned when
suspi ci ous features are present.”
Apart from general considerations enmerging fromthe nature
of a WII and the circunstances which not infrequently
surround the execution of it, there are other matters which
are peculiar to the tines and the society and perhaps even
to the person meking the WII and his or her famly.
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Inferences arising fromrel ationshi ps between a

(1) AI.R 1971 All. 304, 307.
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testator and a |l egatee are certainly so dependent upon the
peculiarities of the society or community to which the
testator and the | egatee belong, their habits, and custons,
their values, their nores, their ways of making and feeling,
their susceptibilities to particular kinds of pressures,
i nfluences, or inducenents that it seens very difficult to
reduce themto a general rule applicable at all tines and
everywhere so as to raise a presunption of undue influence
from a particular type of relationship. The only kinds of
relationship giving rise to such presunptions are those
contenplated in s. 11 of the Evidence Act. Any ot her
presunption froma relationship nust, to be acceptable, be
capabl e of beeing raised only under s. 114 of the Evidence
Act . Such presunptions of ~fact are really optiona
inferences from proof .of a frequently recurring set of
facts ‘which make particular “inference from such facts
reasonabl'e ~and natural. |If a particular situation arising
from a set of facts, which my raise a presunption
el sewhere, is exceptional or unusual here, there could be no
guestion here of applying a presunption arising from a
common or natural course of events. A suggested inference
of undue influence would then be a natter of proof on the
particular facts of the case before the Court. This, we
think is the correct |egal position here.

The case before us could certainly not fall within s. 111 of
the Evidence Act. There is no presunption of law or fact in
this country that a wonan to whoma man i s-engaged to be
married is in a positionto domnate his will so as to over-
ride his owmn real intentions. It is not mere influence, but
undue influence, which has to be proved by the party which
sets up such a case. W think that a plea of ' undue
i nfl uence, where set up, is a special plea. Section 103 of
the Evidence Act places the burden of substantiating such a
pl ea on the party which sets it up.

Anot her reason why no presunption such as has been / urged
before wus can have any relevance to the facts of this case

is that the will was executed after the marriage. Per haps
in order to get over this objection, expert evidence has
been adduced to prove that the date of the will has -been

altered from7th February to 8th February. Even if the date
has been altered, as the Judges of the Appellate Court have

held, it was altered by the testator hinself in his own
hand. Nothi ng has been suggested nor is it the appellant’s
case that it was altered by any one el se. If Bhim Sain

hinself altered it either he could have altered it imredi-
ately he wote the will from7th February to 8th February on
di scovering his mstake or he could have altered it/ |ong
after the docunent was executed. The first possibility is
nore probable, because experience has shown that | often
enough peopl e have put a wong date and i nmedi ately correct
it. O course, in negotiable instruments etc. the Bankers
or drawees insist on the corrections being authenticated by
the nmaker of the instrunent by appending his signature to

the correction. This was not that kind of instrument of
which any such course could be insisted upon Apart from
this, the clear and cogent evidence of Col. Vigh and Nel son

Das whi ch has been accepted by all the Courts shows that the
docunent was signed on the 8th February. These witnesses
701

have thenselves put 8th February as the date wunder their
si gnature. Even apart fromthis, there is no possible
notive for changing the date from7th to 8th February. 7th
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February was the date of the marriage, and even if it was
executed on the 7th February, there was nothing to show that
it was executed before the nmarriage on that day. it could
have been executed after the marriage because when the
marri age was taking place on that date there could not have
been any great hurry unless Saraswati made it a condition of
the marriage that it should be executed before the nmarriage
takes place. No doubt sone suggestion was nmade to her that
the making of the will was a condition of the marriage which
Saraswati denied. W do not think that Saraswati who mnust
have known that a will is anmbulatory and speaks from the
date of the death could have insisted on such a docunent
bei ng executed before her nmarriage when Bhim Sain could at
any time revoke it. A marriage with such a condition as was
suggested woul d certainly not have been propitious nor would
the chances of the marriage enduring be rosy. The seeds of
di ssension woul d have been sown if such a stipulation was
i nsi sted upon as a condition of the marriage.
In the instant case, there was no suggestion that the
testator was feeble minded or so conpletely deprived of his
power of -independent thought and judgment as to faithfully
carry out the wi shes of the lady to whom he becane engaged
and then married. |In fact, it appears that it was he who
m ght have offered the inducement Voluntarily to the |ady
concerned to agree to share his life. 'Upon the facts of
such a case no presunption of the kind urged before us on
behal f of the appellant could, in our ~opinion reasonally
arise in any country, at any tinme, in any society.
To neet any possible objection an allegation That the wl]l
could have been revoked the appellants have pleaded that
force and undue influence were exercised upon BhimSain to
prevent him fromrevoking the will and executing ' another
will by which he wanted to dispose of  his properties
equitably anong his children. As we have noticed @ earlier
t he Appel | ate Court has rej ect ed this ext ravagant
suggestion. On the other hand it has observed
"It appears fromevidence that after Bhim
Sain’s narriage with Saraswati and before the
children came to know about the WII they
definitely behaved shabbily w th Bhi m Sain"
The circunmstances from which this conclusion was derived
were that Bhim Sain was conpletely ignored at the time of
Shanta’s marriage that none of the children appear to have
gone to Bhim Sain before his death and that Bhim Sain never
had an opportunity to see his grandson though the first
appellant tried to make out case that he could not do it
because of Saraswati. The Appellate Court however hel d that
there was nothing in the evidence to show that Saraswati
could possibly have prevented Bhim Sain fromgoing to see
his grandson. On the other hand the first appellant said in
his evidence referring to his father’'s desire to -see his
son. "l know he was anxious to see himbut | did not| take
my son."
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We have al so considered the all eged suspicious circunstances
that the attestation was nade subsequently after true wll
was executed and as al ready pointed out both the Courts have
accepted the evidence of the attesting withnesses that the
will was attested on the sanme day and at the sane time as
the execution of the will by the testator. The evi dence
rel ating to the typing of the attestation matter
subsequently has been fully dealt with by both the Courts
and we have no hesitation in agreeing with their findings.
W have al so no doubt that the WIIl was genuine. Al the
formalities required were fully satisfied, it was executed
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attested as required by |aw.

V. P. S
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by the testator in a sound disposing mnd and It

The appeal is, therefore disnissed with costs.

Appeal dism ssed.
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