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Subsection (1) of Section 37 of the Finance Act, 1978,
| evied a special duty of excise equal to five percent of the
amount of excise duty chargeable on goods. The |evy came
into effect on and from March 1, 1978 and was to remain in
force till March 31, 1979. Sub-section (3) provided that the
said levy shall be in addition to the duties of ~‘excise
char geabl e on such goods under the llawin force. Sub-section
(4) provided that the provisions of the Central Excise Act
and the rul es made thereunder shall apply, as far as may be,
inrelation to the levy and collection of the special duties
of excise levied under the said section. The question in
this batch of appeals is whether the goods nmanufactured
prior to March 1, 1978 but renmoved on or after March 1, 1978
are liable to pay the special duty of excise. Section 37
reads as follows:

"(1 In the case of goods

chargeable wth duty of excise

under the Central Excise Act as

amended from time to tinme, read

with any notification for the time

being in force issued by the

Central Governnent inrelation to

the duty so chargeable there shal

be levied and collected a special

duty of exci se equal to five

percent of the ampunt so chargeabl e

on such goods.

(2) Sub-section (1) shall cease to

have effect after the 31st day of

March, 1979, except as respects

things done or omtted to be done

bef ore such case and section 6 of
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the General auses Act, 1897 (10

of 1897) shall apply upon such case

as if the said sub-section had then

been repeated by a Central Act.

(3) The special duty of excise

referred to in sub-section (1)

shall be in addition to any duties

of excise chargeable on such goods

under the Central Excise Act or any

other law for the time being in

force.

(4) The provisions of the Central

Exci se Act and the rules nmade

t her eunder, i ncl udi ng t hose

relating to refunds and exenptions

fromduties shall as far as nay be

apply in relation to the levy and

collection of the special duties of

exci se | eviable under this section

in respect of any soods as they

apply in-relation to  the levy and

col lection of the duties of excise

on such goods under _that Act or

those rules as the case may be."

It is not necessary to refer to the facts to the
several appeals before us. It would be enough if we state
the facts in Cvil | Appeal No.3199 of 1986. The respondents
M's. Vazir sultan Tobacco Conpany Linited, is engaged in the
manuf acture of cigarettes. The appeal relates to the |levy of
speci al excise duty on cigarettes renoved by the respondent
between March 1, 1978 -and March 12, 1978. The respondent’s
case was and is that though cleared an or after March 1,
1978, they were manufactured prior to the said date. It
contended that inasmuch as the special duty of excise like
any other duties of excise is upon the manufacture or
producti on of excisable articles and not wupon renpval, no
duty is leviable upon the said cigarettes. The authorities
rejected the contention and |levied the duty. Subsequently,
the respondent filed an application for refund agitating the
very same issue, which too was rejected by the Assistant
Coll ector. An appeal before the Collector (Appeals) proved
fruitless. The respondent then carried the matter by way of
further appeal to the Tribunal. The natter was heard by the
Speci al Bench of the Tribunal. They allowed the appeal under
the inpugned order uphol di ng the contention of the
respondent .

Sri Joseph Vellapally, |earned counsel for the Revenue,
assailed the correctness of the view taken by the Tribuna
on several grounds. He subnitted that Section 37 evolved a
sinmple formula, viz., wherever central excise duty is
payabl e on certain goods, special excise duty shall also be
payable at the rate of five percent of the central excise
duty. Counsel submitted that the | evy and collection of the
central excise duties is governed by Section 3 of the
Central Excise and Salt Act, 1944 read with Rules 9, 9A and
9B of the Central Excise Rules. According to these Rules,
the levy and collection is at the stage of clearance of the
goods from the factory or warehouse, as the case may be.
Both for the purpose of rate and valuation, one has to | ook
to the date of renpval and it is the said date which
determ ned the levy, the rate and the wvaluation. He
submitted that the question at issue in these appeals is
concluded by the decision of this Court in Wllace Flour
MI1lls Conpany v. Collector of Central Excise [1989 (44)
E.L.T.590]. The fact that duties of excise are |evied upon
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the production or manufacture of goods, the |earned counse
contended, does not detract fromthe clear position energing
fromthe provisions of the Act and the Rules.

Sri Soli J.Sorabjee, I|earned counsel appearing for
respondents, supported the reasoning and conclusion of the
Tribunal. He submtted that the duties of excise are

| eviabl e only upon the manufacture or production of the
goods as contenplated by Entry 84 of List-1 of the Seventh
Schedule to the Constitution. The mere fact that, for the
sake of convenience, the duty is collected at the stage of
renoval cannot and does not change the character pf the tax.
It is upon the manufacture or production of goods and not on
any other basis. The special excise duty is a separate and
distinct levy fromthe Central Excise duties. It is levied
for the first time by Section 37 of the Finance Act, 1978 on
and with effect from March 1, 1978. Counsel subnitted that
when the goods in question were manufactured, there was no
| evy of  special excise duty. If there is no | evy of specia

exci se duty on thedate of their manufacture or production

it cannot. attach at the stage of renoval. Saying otherw se,
the | earned counsel contended, ~would detract fromthe very
concept of duties of excise. Learned counsel also relied
upon certain decisions both of this Court and Hi gh Courts in
support of his submssion.

We are inclined to agree with Sri Sorabjee. Entry 84 of
List-1 of the Seventh Schedule to the constitution enpowers
the Parliament to make a | aw providing for levy of duties of
exci se on tobacco and other goods manufactured or produced
in India [except, ~of course, certain goods nentioned
therein]. Indisputably, the special excise duty is an excise
duty and is relatable to Entry 84. |If so, the levy nust be
on the manufacture or production of goads. That is howthe
words "goods manufactured or produced in India" in Entry 84
have been understood by this Court throughout. Once the |evy
is not there at the tine when the goods are manufactured or
produced in India, it cannot be Ilevied at the stage of
renoval of the said goods. The (idea of <collection at the
stage of renpval is devised for the sake of convenience. It
is not as if the levy is at the stage of renoval ; it i's only
the collection that is done at the stage of  renoval.
Adm ttedly, the special excise duty is an independent duty
of excise separate and distinct from the duties of excise
levied by the Central Excise and Salt Act, 1944. This |evy
cane into effect only on and from March 1, 1978 whi ch neans
that the goods produced prior to that date were not subject
to such levy. If that is so, the |l evy cannot attach nor can
it be realized because such goods are renoved on or after
March 1, 1978. The provisions of the Central Excise Act and
the Rules, in our opinion, do not say otherw se.

Section 3(1) of the Central Excise Act says:

(i) There shall be levied and

collected in such manner as may be

prescribed duties of excise on al

exci sable goods other than salt

whi ch are produced or manufactured

in, or inported by Iland into, any

part of India as, and at the rates,

set forth in the First Schedule."

The expression "prescribed" is defined in clause (g) of
Section 2 to mean prescribed by Rul es nade under the Act.

It is evident that the words "in such manner as may be
prescri bed" qualify the word "collected" and not the word
“"levied". Wiile the levy is created by Section 3 itself, the
collection of the duty is left to be regulated by the Rules
made under the Act.
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Rules 9 and 9-A are relevant for our purpose. Rule 9(1)
provi des that:

"No excisable goods shal | be

renoved from any place where they

are pr oduced, cured or

manuf act ur ed or any prem ses

appurtenant thereto, which may be

specified by the Collector in this

behal f  whet her for consunpti on

export or manufacture of any other

commodity in or out si de such

pl aces until the exci se duty

| evi abl e thereon has been paid at

such place and in such nmanner as is

prescribed in these Rules or as the

Col l ector may require-and except on

presentation of an application in

the proper ~formand on obtaining

the /perm ssion of the proper

officer on the form™

Rul e 9 says that "no excisabl e goods" should be renpved
fromthe place of their manufacture wuntil excise duty
| evi abl e thereon has been paid "at such place and in such
manner” as is prescribed in these Rules. It is relevant to
notice that the /'Rule specifically uses tho expression
"exci sabl e goods" - jand not "goods" - and for good reason
The expression "exci sabl e goods" has been defined in
clause (d) of Section 2 to nean "goods specified in the
First Schedule as being subject to a duty of excise and
includes salt."” The goods renoved nust be excisable goods
first - which nmeans that the goods were subject to the
| evy of duty before their removal Rule 9-Ais to the sane
effect. Sub-rules (1) to (3-A) of Rule 9-A nay he set out in
their entirety in view of the reliance placed by both the
counsel upon them They read:

"(1) The rate of duty and tariff

valuation, if any, applicable to

any excisable goods shall ‘be the

rate and valuation in force

(i) in the case of goods renoved

fromthe premses of a cure on

payment of duties on the date on

which the duty is assessed; and

(ii) the case of goods renoved from

a factory or a warehouse subject to

sub-rules (2), (3) and (3)(a), on

the date of the actual renoval of

such goods from such factory or

war ehouse.

(2) If the goods have previously

been renpved from a warehouse to be

rewar ehoused, and the duty is paid

on such goods wi thout their being

r ewar ehoused t he rate and
val uati ons i f any, appl i cabl e
thereto shall be the rate and

valuation, if any, in force on the
date on which duty is paid or, if
the duty is paid t hr ough an
account-current maintained with the
Col  ector under rule 9, on the date
on which an application in the
proper form is delivered to the
officer-in-charge of the warehouse
fromwhich the goods were renoved.
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(3) Were any person who has

renoved exci sable goods for export

in bond fails to export or to

furnish proof of such export to the

satisfaction of the Collector or

di verts the goods for hone

consunptions the rate of duty

| eviable and the tariff valuations

if any in respect of such goods

shall be the rate and valuation in

force on the date on which the duty

i s paid.

(3A) Where duty becones chargeabl e

an any nmaterial or conponent parts

in respect of which credit of duty

had been allowed under rule 56A,

the rate of duty leviable and the

tariff valuation, i f any, in

respect of such mat eri al or

conponent parts shall be the rate

and valuation in force on the date

on which the duty is paid."

According to sub-rule (1) of Rule 9-A the rate of duty
[apart from tariff valuation] applicable to any "excisable
goods" shall be the rate in force on the date of actua
renoval of such goods fromthe factory or the warehouses as
the case may be. This is the general rule. Sub-rules (2),
(3) and (3A) provide certain exceptional situations which
are not relevant for the purpose of these appeals. It is the
general rule contained in sub-rule (1) and in particular
clause (ii) of sub-rule (1)~ that is relevant here. In
other words, the rate of duty as well as the valuation of
goods shall be the rate and the valuati on-as on the date of
actual "renoval". This rule too opens wth the expression
"exci sabl e goods".

Sri Vel | apal | 'y cont ended t hat i f the above
interpretation is adopted, it may lead to an enigmatic
situation. He explains his apprehension thus: the specia
excise duty is levied only for the period March 1, 1978 to
February 28, 1979; Take a case, where the goods are
manuf actured on or before February 28, 1979 are ronoved on
or after March 17, 1979, what would be the rate of duty |and
which would be relevant date for wvaluation purposes]; the
assessee may say that on the date of renpvals neither the
levy is in force nor are Rules 9 and 9A and, hence he need
not pay any special excise duty on such goods. W do not see

any valid basis for this apprehension. |In the  situation
contemplated by Sri vellapally, the date of renoval has to
be taken as February 28, 1979. It cannot be otherwise. If

Rules 9 and 9A are held inapplicable, it would logically
follow that the nmonent the goods are manufactures-the |evy
becomes payable and, in the circunstances, the |ast date of
| evy can reasonably be taken to be the date of removal. O
course, an absurd consequence would follow if it is held
that in the above situation, no special excise duty is
payable if the renmoval is on or after March 1, 1979. Such an
absurd consequence could not be presuned to have been
i ntended by the Parlianent.

We are of the opinion that Section 3 cannot be read as
shifting the levy from the stage of manufacture or
producti on of goods to the stage of renmoval. The levy is and
remai ns upon the nanufacture or production alone. Only the
collection part of it is shifted to the stage of renoval.
Once this is so, the fact that the provisions of the Centra
Excise Act are applied in the matter of |levy and collection
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of special excise duty cannot and does not nean that
wherever the Central Excise duty is payable, the specia
excise duty is also payable autonatically. That is so as an
ordinary rule. But insofar as the goods mnmanufactured or
produced prior to March 1, 1978 are concerned, the said rule
cannot apply for the reason that there was no levy of
speci al excise duty on such goods at the stage and at the
time of their manufacture/production. The renpoval of goods
is not the taxable event. Taxable event is the manufacture
or production of goods.

"Excise is a duty on manufacture or

production. But the realization of

the duty may be  postponed for

admi ni strative convenience to the

date of renoval of goods fromthe

factory. Rule 9A of the said rules

nerely does that: That- is the

schenme of the Act. It does not in

our opinions _make renoval” be the

taxable event. The taxable event is

the manufacture, But-the liability

to pay the duty is postponed til

the time of renoval —under Rule 9A

of the sai d Rul-es. In this

connections reference may be nmde

to the decision of the Karnataka

H gh Court in Karnataka Cenent Pipe

Fact ory V. Super i nt endent of

Central Excise (1986 (23)

E.L.T.313) where it was ~decided

that the words ‘as being subject to

a duty of excise appearing in

Section 2(d) of the Act are only

descriptive of the goods and not to

the actual |evy. 'Excisable goods

it was hel ds do not becone

nonexci sabl e goods nerely by the

reason of the exenption given under

a notification. This view was al so

taken by the Madras High Court in

Tam | Nadu (Madras State) Handl oom

Weavers Co-operative Society Ltd.

v. Assistant Collector of Centra

Excise (1978 (2) E.L.T. (J.57)). On

the basis of Rule 9A of the said

rul es, t he Central Exci se

authorities wer e wi t hin t he

conpetence to apply the rate

prevailing on the date of renoval.

W are of the opinion that even

though the taxable event if the

manuf acture or the production of an

excisable article, the duty can be

levied and collected at a later

dat e for administrative

conveni ence. "

Sri Sorabjee relied strongly upon the decision of this
Court in D.R Kohli & Os. v. Atul Products Ltd. [1985 (2)
S.C.C 77]. But that was a case which turned on its peculiar
facts and the main discussion in that case was with respect
to the applicability of Rules 10 and 10-A as in force at the
rel evant tine. The Court found that the Revenue was
virtually inveigled into a trap by the respondent suggesting
that it was too eager to pay excise duty on certain goods
which to the knowl edge of the respondent were not |iable for
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excise duty wth the object of getting the benefit of the
right to clear its products which were liable for higher
excise duty [because of their increased value] without
paying any duty at all. In those facts, the question of
applicability of Rule 10 and for that matter, Rule 10-A
arose. It was held that while Rule 10 was not applicable,
Rul e 10-A was attracted.

Sri Sorabjee also relied upon the decision of this
Court in Union of India & Ors. v. Mdi Rubber Linmted [1986
(4) S.C.C 66] to enphasis his submission that the centra
excise duties leviable under the Central Excise and Salt
Act, 1944 are distinct and different fromthe special duty,
addi tional duty or any other duty of excise |evied under any
ot her Parlianent enactnment. Since the aforesaid proposition
is not in dispute, it is not necessary to refer to the facts
in the said decision.

Before we conclude, it is necessary to notice a few
facts having a bearing upon the relief to be granted in
these matters. The special excise duty was being levied from
1963 upto 1971 by various Finance Acts passed fromtinme to
time. It —was discontinued  from 1972 until 1978 when it was
revived by the Finance Act, 1978. Thereafter, it was being
levied from year to year by annual Finance Acts. The
provisions of these Finance Acts,insofar as the lecy of
speci al excise duty Jis concerned,are identical. In the
Fi nance Acts of 1987 and 1988, however,the  rate of specia
excise duty was raised to ten percent but then notifications
were issued exenpting the duty on all goods in toto. In
other words,with effect from March 1,1986, 'there was,in
ef fect,no special excise duty until February 28,1988. Wth
effect from March 1,1988, the duty was again-inposed @5%
whil e excepting certain essential commopdities and other
priority itemns from the said inpost. W have held
her ei nabove that the goods nanufactured/ produced before
March 1, 1978 but cleared on or-after March 1, 1978 are not
exciable to special excise duty. At the sane tine, we have
al so expressed before February 28, 1979 but cleared
thereafter would be liable to pay the said duty at the rate
and valuation in force as on February 28, 1979. In the I|ight
of the fact that the duty was continued from1978 to 1986,
i ndeed upto February 28, 1989 and also in view of the
princi pl e behind the presunption incorporated in Section 12-
b of the Central Excise Act inserted by the Central Excises
and Custons Law [ Arendnent] Act, 1991- which is not a
| egislative recognition of a wdely accepted presunption -
we think it appropriate to correct that the assessees shal
not be entitled to refund of amount collected fromthem by
way of special excial excise duty on or after Match 1, 1978
in respect of goods manufactured prior to the  said date.
Looked at fromthe standpoint of avoidance of multiplicity
of proceedings and of wunending |egal quibbling also, it is
desirable to desirable to give a quietus to his this
controversy. To avoid any discrimnatory consequences, it is
further directed that if any ampbunts are due and are yet to
be recovered in respect of such goods on account of specia
exci se duty, the same can be recovered according to | aw
for the above reasons, the appeals filed by the appellant-
state are di smissed and the appeals filed by the
respondent s- assessees are allowed subject to the above
directions. there shall be no order as to costs.




