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Vs.
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UGOol. &ANR

DATE OF JUDGVENT:

BENCH

K. Venkat aswani ,

JUDGVENT:

23/ 08/ 1999

Syed Shah Mohamed Quadri

SYED SHAH MOHAMVED QUADRI, J.

Leave is

j udgrent

Di vi si on

of this Court
[1987 (1) SCC 142],

Bench

granted. This appeal, an off-shoot of the

of. the Madras Hi gh Court

No. 12381 of 1996 dated January 22, 1998.
is a Senior Advocate and a nenmber of the Madras Hi gh Court
Bar, filed wit petition No.12381 of 1996,

litigation, in

by Depart

the letter dated Septenber 26, 1990,

Menorandum to the Departnent of ~ Justi

decl arati on that
Courts and the Suprene Court of I'ndia. The substance of the
s case before the H gh Court was that the Suprene
Court had issued direction that paynment of reduced  pension
on account of
enpl oyee should be only for a period of 15 years

appel | ant”’

Gover nnent

"fromthe date of

i n Conmon Cause vs. * Union of India
arises fromthe judgnent and order of a

in Wit Petition
The appel | ant, who

a public interest

the High Court of ~ Madras chall engi ng
Menor andum No. 34/ 2/ 86- P&PW G) dat ed August 22, 1990 i ssued
ment of Pension and Pensioner’s Wl fare and al so

it does not apply to the

conmut ati on of a part of

retirenment”, but the Uni

appl yi ng the above said

ce, and seeki ng
Judges of 'the High

the pension of a

on of Indiaissued

i mpugned Menorandum changing it to "from the date  of

commut ati on of

counter-affidavit,
the direction

subsequent
from the
retirenent

the inpugned Menorandum

H gh Cour

Court, dism ssed

22, 1998.
preferred.

Gover nnment

date of
direction

date of
subm tted

pensi on". The Union of- India, in its

stated that the Supreme Court clarified
given in Common Cause

(supra) in its

judgrment that the period of 15 years be reckoned
of comutation and not from the date of
. Pursuant to the subsequent
Court, Covernnment of India revised its earlier Menorandum
No. 34/ 2/ 86- P&PW dated March 5, 1987 and brought into | force

dat e

judgrment of this

A Division Bench of the ' Madras

t, taking note of the various judgments of  this
the wit petition by order dated January

It

i s agai nst that judgnent,

M .R  Venkat aranman, | earned
the appel | ant ,
of India accepted in principle that the comuted
pensi on woul d be recovered for a period of 15 years fromthe
retirement and the sane had culminated into a
of this Court, they could not
changed the sane to reckon the period of 15 years from the

comut ati on of pension

t hat

strenuously contended

under the Pension Rul es,

this appeal is
seni or counsel for
t hat once t he

have wunilaterally

The | earned counsel has

a pensioner can
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conmmute a part of his pension only within one year of the
date of retirenent, therefore, the stand of the GCovernment
that those who applied for and got their pension comuted
just on the verge of the conmpletion of 15 years would be
able to claim their full pension after a few nonths of
deduction was w thout any basis. M. A S Nanbi ar

| earned senior counsel appearing for the respondents, has
argued that the period of 15 years is fixed on the basis
that the conmuted pension would normally be recovered within
the said period; when the comutation of pension and the
date of retirement synchronize, no difficulty would arise
but if the pension is commuted long after the date of
retirement, the period of 15 years will be cut short when
counted from the date of retirement and in the result the
pensioners wll get an-undue and uni ntended benefit of the
order of the Suprene Court.  In the case of Conmon Cause
(supra), it was represented before this Court in a Wit
Petition ~under ~Article 32 of the Constitution that on
conmut ati on of pension the anount paid to the pensioner in
[unp sum by the Government woul d be recovered from his
pension wthin a period of 12 years, there was, therefore,
no justification for the Governnent to pay reduced pension

for the rest of the life of the pensioner. This Court
desired that the Governnent mght give a newlook to the
application of Central Cvil Service (Comutation of

Pension) Rules, 1981. The Governnent took decision in the
matter and communicated the same through the |earned
Attorney General, which is in the following terms :

"(i) Recovery from pension payable every nonth towards
commuted value of pension will stop on the conpletion of 15
years from the date of retirement on superannuation or on
the pensioner conpleting the age of 70 years, whichever is
l ater.

(ii) The formulation wll apply to all civilian
pensi oners in whose case the age of retirenment on
superannuation is 58 years and the personnel of Arned Forces
in whose case the retirenment age varies in accordance wth
the colour service prescribed for the rank (attaining the
age of 37/38 years or nore).

(iii) Governnent have taken this decision as an act of
goodwi I | to pensioners and to extend to them sone measure of

relief in the evening of their lives. It is sincerely
believed that there will be no further demand on this issue
and that the pensioners will accept the decision of the

CGover nment wi t hout di ssent or reservation.

(iv) The decision will take effect prospectively (from
April 1, 1986)."

In hoc the first point, this Court considered it
unnecessary to refer to the age of comuting pensioner for
restoration of full pension to himbut on taking note of the
facts that the |lunp sumanmount would fetch benefit |ike
interest and there is also an element of risk factor,
directed by its judgnent dated Decermber 9, 1986 that "on the
expiry of 15 vyears fromthe period of retirenment” ful
pension should be restored. |In terns of the said judgment,
the Governnment issued Menorandum dated March 5, 1987. In
Wel fare Associ ation of Absorbed Central Governnent Enpl oyees
in Public Enterprises vs. Union of India & Os. [1991 (2)
SCC 265], the question canvassed before this Court was
whet her Central CGovernment enpl oyees, who had taken benefit
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of the judgment in Common Cause (supra) and subsequently got
absorbed in Public Enterprises, were entitled to the benefit
of t hat judgnent again on retirement from public
enterprises. \Wile negativing their claim it was observed,
"this court for the reasons indicated in the judgment came
to hold that on expiry of 15 years from the date of
conmut ati on the entire pension revived. " From this
observation it can be noticed that the judgment in Comon
Cause (supra) was neither nodified nor clarified. Wat al

can be inferred is that this Court in Welfare Association’s
case (supra) understood the words "on the expiry of 15 years
from the period of retirenment” in Common Cause (supra) as
"15 years fromthe date of commtation....". The judgnent
in Wlfare Association case (supra) was rendered on Apri

12, 1990. It is only pursuant to that judgment, the counter
affidavit recites, the Government revised its earlier Ofice
Menor andum dated ~March'5, 1987 and brought into force the
i mpugned O fi ce Menorandum dat ed August 22, 1990. |In Bharat
Petrol eum Corporation Ltd. Ex-Enployees Association & Os.
vs Chai rman & Managi ng Di rector Bharat Petrol eum Corporation
Ltd., Bonmbay & Os. [1993 (3) Scale 424], this Court
ext ended the benefit of the judgment in Common Cause (supra)
to the clerical enployees of Bharat Petroleum There also
the words "period of 15 years fromthe period of retirenent”
were understood as "15 years fromthe date of comutation".
In Welfare Association of Absorbed - Central CGovernnent
Enpl oyees in Public Enterprises & Ors. ~vs. - Union of India
& Anr. [AIR 1996 SC 1201], the relief sought by the
pensioners in their  petition under Article 32 of the
Constitution was : restoration of 1/3rd portion of the
fully commuted pension-as per the decision of this Court in
Conmon Cause (supra). A three-Judge Bench, of which one of
us (Venkataswami,J.) was a nmenber, reiterated the principles

applied in the aforenmentioned cases. |ndeed, the date from
whi ch 15 years pension was to be reckoned was not in |issue
there. This Court strikes at arbitrary action of the State
and accordingly it did in Common Cause (supra), by

interdicting the arbitrary action of the Governnent in
paying the reduced pension as a result of conmutation of
1/3rd pension for the rest of the life of the pensioners and

issued an equitable direction to restore the full pension
after 15 vyears "fromthe period of the retirement” to the
pensioners who had commuted 1/3rd of the pension. The
period of 15 years has been arrived at after taking into
consi deration various factors nmentioned above. 't is
wel | -settled principle that the words in the judgnent of the
Court cannot be interpreted as the words in a statute. By
the said direction this Court never intended to confer. any
unfair or undue advantage on the pensioners. It only

ensured fairness in the treatnent of pensioners at the hands
of the Governnent in respect of deduction of - pension
consequent upon the commutation of the portion of the
pensi on. The decision in Common Cause (supra) has'  been
understood in all subsequent judgnments of this Court as 15
years fromthe date of commutation and we are in respectfu

agreenment with the sanme. This neither prejudices the rights
of any of the parties nor confers any undue or unfair
advantage upon any party. Fromthe above discussion, it
follows that the inmpugned Menmorandum does not incorporate
any condition contrary to the judgnment of this Court in
Common Cause (supra). The High Court was, therefore, right
in dismssing the wit petition. W find noillegality in
the order of the High Court. The appeal fails and it is
accordingly dism ssed. No costs.
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