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ACT:

Hi gh Court-Power of ‘Supervision-Interference with concurrent
findi ngs of Revenue Tribunal s-Correction of draft record of
rights-Settlenent Ofice if should nmaintain record of ora
evi dence- Wst Bengal Estate Acquisition Act, 1953 (WB.l of
1954), s. 44-Constitution of India Art. 227.

HEADNOTE:

In the draft record of rights prepared under s. 44, West
Bengal Estates Acquisition Act, 1953, ~the appellant was
recorded, as a "raiyat" in respect of 1500 bi ghas of 'l|and.
The respondent filed objections praying that the appellant
be recorded as a tenure holder (and the respondent as a
| essee under him The Settlenent O ficer held ‘that the
appellant was a permanent tenure. holder and that the
respondent was a tenporary |lessee for two years. On appea
the District judge affirmed these findings. Thereupon the
appel | ant filed a petition wunder Art. 227 of the
Constitution before the Hi gh Court and the H gh Court upheld
the order of the Settlenent Oficer relating to the status
of the appellant but reversed the portion in favour of the
respondent . The appellant contended that the only party
interested in challenging the status of the appellant was
the Governnent and it not having done so the entry in._the
draft record of rights should not have been interfered wth.
The respondent contended that the H gh Court had no
jurisdiction in a petition under Art. 227 to interfere wth
the concurrent findings of the Settlenent Oficer and of the
District judge that the respondent was a tenporary |essee.
Held, that the respondent had raised an objection to the
description of the status of the appellant in the record  of
rights and the Settlement O ficer had jurisdiction to decide
the question of the status of the appellant.

Held, further, that the Hi gh Court was not justified in
interfering with the findings of the Revenue authorities

that the appellant was a tenporary lessee. In a petition
under Art. 227 the H gh Court was not sitting as a court of
appeal; it could only consider whether the tribunals had
over st epped

571

the limts of their jurisdiction and whether the findings
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were based on non material or were otherw se perverse. The
orders of Ni bar the revenue authorities did not suffer

fromany of these defects.

Nagendra Nath Bora v. Comm ssioner, Hills Division,, Assam
[1958] S.C.R 1240, relied on.

The Settlenment Oficer was wong in not maintaining any
record of the oral evidence adduced before him Though the
Rul es did not require the naintenance of record of the, ora
evidence, it was inplicit inthe provision granting an
appeal from the order of the Settlement Officer, that he
shoul d mai ntain some record of the oral evidence o that the
ri ght of appeal was not nullified.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CATION :~Civil Appeals Nos. 105 & 106
of 1960.

Appeal s by special 1eave fromthe judgnent and order dated
February ' 20, 1957 of the Calcutta Hgh Court. in Cvi
Revi si on Case No. 1851 of 1956.

N. C. Chatterjee and D. N Mikherjee, for the Appellant
(In C A No. 105 of 1960) and Respondent (In C. A No. 106
of 1960).

K. B. Bagchi, S/ N _Mikherjee and Sukumar Ghose for the
Respondent (In C. A/ No. 105 of 1960) and Appellant (In C.
A. No. 196 of 1960).

1962. Novenber 28. 'The judgnent of the Court was delivered
by

AYYANGAR, J.-These two appeal s by special |eave arise out of
a single judgnent of the High Court at Calcutta. That
judgrment was rendered in a petition under Art. 227 filed by
the appellant in Cvil Appeal No. 105 of 1960.

The proceeding out of which the appeals arise was an
application made by Mhendra Nath Giughu (whom we shal
refer to as the respondent) before the Assistant Settlenent
O ficer, 24, parganas,
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objecting to certain entries in a draft Record-of /rights
prepared and published under the Wst Bengal Est at es
Acqui sition Act, 1953 (W B. I of 1954) relating to
Ni baran- Chandra Bag (to be referred to as the appellant).
Section 44 (1) of that Act enacts:-

44. (1) Wen a record-of-rights has been prepared  or
revised, the Revenue O ficer shall publish.a draft of the
record so prepared or revised in the prescribed nmanner and
for the prescribed period and shall receive and consi der any
obj ections which may be made to any entry therein or to. any
om ssion therefromduring the period of such publication

(2) Wen all such objections have been considered and
di sposed of according to such rules as the State Governnent
may make in this behalf, the Revenue Oficer shall finally

frane the record and cause such record to be finally

published in the prescribed manner and make a certificate

stating the fact of such final publication and the date

t hereof and shall date and subscribe the same under his name

and official designation.

(3) Any person aggrieved by an order passed by a Revenue

Oficer on any objection nmade under Sub-Section (1) may
appeal in the prescribed manner- to a Tribuna
appoi nted for the purpose of this section, and
within such period and on paynent of such
court fees as may be prescribed.

A draft record-of-rights had been prepared in respect of

lands in the village of Howamari and it was left for public




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

i nspection as prescribed by the

573
he application of the respondent was concerned with the
entries in relation to Khatian Nib, No. 52. |In the draft as

publ i shed the name of the appellant had been recorded as a
raiyat" in respect of approximately 1500 bi ghas of |and nost
of which consisted of a fishery. On August 29, 1955,
within the tine limted for receiving objections under s. 44
(1) of the Act, the respondent filed an objection by which
he prayed that in place of the appellant his own nane may be
entered as the "raiyat" on the ground that he hinmself had
been in enjoynent and possession of 1200 bi ghas of this |and
as a fishery and the rest of the 300 bighas by cultivating
it with paddy etc. This objection was registered by the
Assi stant Settlenent O ficer. Subsequent thereto and before
the petition of objection was disposed of, the respondent
filed an amendnment to the petition and in this he prayed for
a nodified relief that the nane of the appellant should be
recorded 'as a tenure holder and his own as a |essee under
hi m The appel 'ant rai sed no objections to this anendnent
bei ng al lowed and the enquiry inregard to the respondent’s
petition proceeded before the Assistant Settlenent Oficer.
We shall have occasion to refer to the details of the
enquiry before this Oficer as well as of the order that he
passed but to this/we shall turn after narrating the history
of the proceedi ngs which have |l ed to the appeal s before us.
On the naterial placed before him the Assistant Settlenent
O ficer recorded two findings:-

(1) That the status of the appellant was not that of a
raiyat but of a permanent ~Mkarari tenure holder and
accordingly directed such an entry in’ Khatian No. 52 being
recorded.

(2) He found that the respondent was a tenporary ' |essee
under the appellant and accordingly directed a subordinate
Khatian to be opened in

574
which it would be recorded that (the respondent was a
temporary |essee for a period of two years during the

period January 1954 to January 1956 at a rental of Rs.
25, 000/ - per year.

Under the powers contained in s. 44(3) the District judge
having jurisdiction of the area was the authority to whom
appeals could be preferred. The appellant availed  hinself
of this remedy. The learned District judge disnmissed the
appeal affirmng both the above findings of the Assistant
Settlement O ficer. The appellant thereafter invoked the
jurisdiction of the Hgh Court under Art. 227 of the
Consti tution. The |earned judges by their judgnent. now
under appeal upheld the order of the Assistant @ Settlenent
Oficer inso far as it altered the entry relating to the
status of the appellant froma raiyat to that of “a tenure
hol der, but they reversed the order of the Assistant
Settlement Officer in so far as he directed the opening of a
sub-khatian and the entry therein of the name of the
respondent as a tenporary |lessee. The |learned judges held
that there was no material on the basis of which it could be
hel d that the respondent was a tenporary |essee. Appeal 105
of 1960 is by the appellant and it seeks to question the
correctness of the judgnent of the High Court affirmng the
direction to record the name of the appellant as a tenure
hol der, while appeal 106 of 1960 is by the respondent and
calls in question the jurisdiction' and propriety of the
H gh Court’s interference with the concurrent findings of
the Revenue Tribunals, which had held that the respondent
was a tenporary |essee for a period of two years on the rent
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stated earlier.

M. Chatterjee, |earned Counsel for the appellant, submtted
that the learned judges of the H gh Court should have set
aside the entry recording the appellant as a tenure hol der
and dismissed inits entirety the objections filed by the
respondent . The status of the appellant as a raiyat, he
urged, lost all meaning and significance after the anendnent
of the

575

objection petition filed by the respondent. The objection
originally filed by the respondent sought the entry of
respondent’s name in_ place of the appel | ant . The
appellant’s nane had been entered as a raiyat under one
Bhudeb Sarkar, a tenure holder since be was in possession
under a registered patta dated February 2, 1944, and his
nane had continued as a raiyat fromthat date and this was
repeated in the published draft record of rights. By the
amendment filed in Septenber 1955, the respondent abandoned
the original ~ objection and was content to have his nane
recorded ‘asa | essee. The argunent was that the only party
who- was _interested in challenging the status of the
appel l ant was the CGovernnent of Wst Bengal, since if the
appellant was an internediary as a tenure holder, his
interest would vest in them under the Abolition of Estates
Act, but the Governnent not having evinced any interest in
disturbing his title the entry should not have been
interefered with.

He further submitted that the orders passed by the High
Court allowing the appellant’s petition in part was not
logical and that the H gh Court having held that the
respondent had not established his claimas a lessee, not
therefore deriving any benefit of the objections that he
filed, should have set aside the order entering t he
appel l ant’ s nane as a tenure hol der

We are not disposed to agree with these subm ssions. |In the
petition of anmendment which he filed on Septenmber 17, 1955,
the respondent had pleaded : ""The status of the /opposite

party shoul d have been recorded as that of a tenure hol der
in accordance with the docunents on which the opposite party
relics and in accordance with the Khatian - of the |ast
district settlenment survey.

"This objector, having been fully aware of ~the aforesaid
matter during the hearing of the case on the
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previous date, raised objection to the status of the
opposite party and the sane is indeed a | egal objection.”

In his order dated Novenmber 25, 1955, allow ng this
amendment, the Assistant Settlenent Oficer specifically
noted that ,the opposite Party (the appellant) also gives
his consent, i. e., to the amendnent being allowed. It
woul d therefore be seen that one of the items of “objection
to the record of rights raised by the respondent related to
an error in the description of the status of the appell ant
as a raiyat. It would further appear that the appellant
then raised no objection to the examination by the officer
to the correctness of that entry. This apart, the Assistant
Settlement Oficer, the District judge and the |earned
judges in the H gh Court have adduced several cogent and
convi nci ng reasons for the finding that the appellant was a
tenure holder and not a raiyat. M. Chatterjee made no
attenpt to attack this conclusion or the reasoning on which
it was based. Hi s only submission was that the order of the
|earned judges in the Hgh Court in this respect was
illogical since their order in regard to the status of the
respondent as a | essee they had deprived himof all benefit
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arising fromhis objections under s. 44(1) of the Act. This
last argunent about the illogicality in the order of the
H gh Court has little nmerit and such as it has, would depend
on the respondent’s appeal (C. A 106/60) being disnmissed. In
vi ew however of the order we propose to pass in that appeal
the subm ssion would have no force. W are satisfied that
the Assistant Settlenment O ficer had jurisdiction to decide
the objections raised by the respondent to the draft record-
of-rights in so far as it related to the status of the
appel | ant . In these circunstance, we do not consider that
there is any substance in the appeal of 105/60 Questioning
the correctness of the entry by which the appellant was
shown as a tenure hol der instead of as a raiyat.

577
What renains to be dealt with is Appeal 106 of 1960 which
rai ses for consideration the propriety and correctness of
the interference by the |l earned Judges with the concurrent
findings of the Assistant Settlenment Oficer and the
District /judge that the respondent Ghughu was a tenporary
| essee for two years at a rental of 25,000 rupees a year

Bef ore proceeding further it is necessary to notice that the
matter was brought up before the High Court by Petition
under Art. 227 of -the Constitution. The jurisdiction
conferred by that Article is not by any neans appellate in
its nature for «correcting errors in the decisions of
Subordinate Courts /or Tribunals but is nerely a power of
superintendence to be used to keep themw thin the bounds of
their authority, vide nagendra Nath Bora v.  Conmissioner
Hlls Division, Asssam (1). It was the subm ssion of the
| earned counsel for. the respondent (Appellant in C A
105/60) that the H gh Court exceed-ea its jurisdiction in
interfering what at the worst was a nere “error in the
appreciation of evidence and that in fact there was ' enough
material for the finding which the Revenue Tribunal's had
reached, as regards the |ease.

The case of the respondent was that he was a |essee under
the appellant, in respect of the entire 1500 bi ghas of |and
fromjanuary 1954. He alleged that he had paid Rs. 95, 600/.
as Salam and that the rent had been fixed at ~Rs.18,500/-
per year. He further alleged that after  he —obtained
possessi on under the | ease, he had been using 1200 bi ghag of
land as a fishery and the rest of the 300 bighas for grow ng
paddy and it was on the basis of these facts that he clained
the status of a raiyat. That the respondent” was  in
possession of this area fromjanuary 1954 was not disputed
by the appellant but his case was that the  respondent was
his nanager on a nmonthly salary of Rs. 100/-. Thus, the
poi nt of difference between

(1) [1958] S.C. R 1240,
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the appellant and the respondent was only as regards the
title under which the respondent was in possession. In

support of the respondent’s case he exam ned the President
and the Vice-President of Sarangabad, U P. to prove paynent
of tax in his nane, and he produced the records of certain
crimnal proceedings between himand third parties in which
he had been described as a | essee both by the other parties
as well as in the reports submitted by police officers.
Besi des, he produced copies of proceedings wunder s. 144
Crimnal Procedure Code, between hinself and the appell ant
in which there had been a conproni se which according to him
resulted in or confirned his possession as a |essee. It
al so appears that both the appellant and the respondent
exam ned themnsel ves before the Settlement O ficer.

The reasoni ng upon which the Assistant Settlement Oficer
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proceeded to arrive at his finding was shortly this :
That possession of the land with the respondent from 1954
being admitted the only question for consideration was
whet her he was a | essee as was sought to be proved by him or
whet her he was nmerely a nanager and caretaker in the enploy
of the appellant in receipt of a nonthly salary. The
appel l ant produced his accounts for a period anterior to
1954 di scl osi ng paynents of salary to one Dhirandra Nath
Pramani k his then Manager but he produced no accounts
covering the period when the respondent was in possession
which would establish, if the appellant’s case was true,
that the respondent was his manager. From the non-
production of these accounts, the Assistant Settlenent
Oficer drew an inference adverse to the appellant. Thi s
conduct of the appellant was certainly a relevant nmateria
whi ch the officer could have taken into account. Secondl vy,
in a crimnal case between these very parties under s. 144
Code of  Cri m nal

579

Procedure (Case No. P. T. 1925), a joint statenent was nmade
that the respondent had some time anterior thereto paid the
appel l ant a sum of Rs. 3000/- "as advance". The receipt of
this sumwas admtted. It was the case of the respondent
that this was a paynent towards rent under a |ease, but this
was deni ed by the appellant, who urged that this was in part
the danmages or neans profits due to him~ The production of
the appellant’s accounts which recited the receipt of this
sum might have cleared the matter, but he chose not to
produce them Fromthis again the Oficer drewan inference
adverse to the appellant. Besides these pieces of evidence
there were descriptions of the respondent as lessee in
several crimnal proceedings between the respondent and
third parties. Lastly, there were crimnal proceedings
between the appellant and the respondent in regard to the
possession of these very lands and this dispute was agreed
to be referred to the arbitration of the Sub-Divisiona
Oficer. We do not have the award, but the two parties
agreed to it and enbodied the terns thereof in ‘a signed
menor andum of conprom se and this provided inter alia, "that
the respondent woul d pay the appellant Rs. 50,000/- in four
instal ments ending with January 1956" specifying the dates
on which these instalnents had to be paid, and it added
"The men of the first party (Appellant) will be entitled to
i nspect the two granaries containing paddy belonging to the
first party standing on the said Bhori for-the ~purpose of
| ooking after them™" and finally wound up saying : "the
second party (Respondent) will no |onger have title and
concern of any sort in respect of the said Bhori."
The Assistant Settlement O ficer construed this . conprom se
as neaning that the respondent was to be in possession for
two years as lessee, i. e., during the period during which
the four instalnents were to be paid and to relinquish
possessi on
580
after January 1956 when the last instal nent woul d have been
due and paid, and it was on this basis that he held that the
transaction anbunted to a tenporary lease for 2 years on an
annual rental of these findings and considered that all the
above pieces of evidence justified the conclusion reached by
the Assistant Settlement Oficer. Wen the nmatter was
before the H gh Court, the learned judges analysed the
evidence and held that the statements in the crimna
proceedi ngs in which the respondent had been described by
third parties as | essee were inadnmissible in evidence and
irrelevant for the purpose of proving his status and also
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that the Assistant Settlenent Oficer and the District judge
had m sconstrued the conprom se. The | earned Judge further
poi nt ed out:

(1) that the respondent had set up a case of a lease on a
rental of Rs. 18,500/-per year and that the tenporary | ease
for two years found by the officer was inconsistent wth
such a pleading, and (2) that the conprom se on its proper
construction did not constitute the respondent a |essee
tenmporary or ot herw se and the courts bel ow had
msinterpreted the terns of that docunent. On reaching
these concl usions the | earned judges set aside the entry of
the respondent’s nane in the sub Khatian as a tenporary
| essee. e consider that the |earned j udges wer e
not .justified in the course they took in interfering wth
findings of the Revenue authorities. They were not sitting
as a court of appeal and had nerely to consider, firstly,
whet her the tribunals had out-stepped the lints or their
jurisdiction, or secondly, whether the findings recorded
were based on no material, or were otherw se perverse. e
are clearly of the opinion that the orders of the revenue
authorities did not suffer fromany of these infirmties.
In the first place no significance can be attached to the

fact that the finding recorded is not in line wth the
pl eadi ng or
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the case set up by the respondent. It is true that the

respondent had prayed for a nore favourable relief, nanely,
a longer tenure and on a lesser rental but if the evidence
pl aced before the tribunal justified the granting of a
| esser relief, there was no reason why such relief should be
denied. Nothing therefore turns on the fact than the relief
granted was different fromthat clainmed by the respondent.
The nore substantial point is whether the |earned ' judges
were right in holding that there was no material on ' which
the authorities could find that the respondent was a
tenmporary | essee. The respondent having admttedly been in
actual possession of the property, the only controversy
related the character in which he was in possession. Even
if the description of the respondent as |essee by third
parties in the several crimnmnal proceedings be discarded as
res inter alios acta, it was certainly wi-t hi n the
jurisdiction of a 'Settlement Officer to appraise the truth
of the story of the appellant who clainmed that t he
respondent was his Manager on a salary of Rs. 100/-"a nonth.
No just exception would be taken to the  action of the
Oficer in drawing an inference adverse to the appellant
fromthe non-production of his accounts to prove the paynent
of salary to the respondent, or that relating to the receipt
of Rs. 3000/- referred to as "an advance". I'f so, the
Oficer could legally accept the respondent’s case that he
was a | essee and not a Paid Manager and that his possession
was attributable to that character.

The next question would be as to the terns of that |ease-as
regards the duration and rent. The evidence disclosed by
the conpronmise and the crimnal proceedings between 'the
parties mlitated against the conplete acceptance of the
respondent’s case. The crimnal proceedings arose because
of the dispute raised by the respondent that he was a
| essee, but under the comprom se followi ng the award by the
S.D. O he agreed to give up possession at the end

582

of 2 years and to have nothing '"nore to do with the property
after that date. Fromthese circunstances, the Settlement
Oficer inferred that the title as |lessee which was put
forward by the respondent had been conceded to- a Ilimted
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extent, nanely, that he was to remain in possession only
till january 1956. Taken in conjunction with the antecedent
history, it would not be an unreasonable inference to draw
that the character in which the respondent was to remain in
possession till he undertook to quit was as a |essee. It
would therefore be not correct to say that there was no
material to support the finding. If the order could be
sustained to that extent, the fixation of the rent at Rs.
25,000 a year is not of much significance, because that was
arrived at merely on the basis of the figure nentioned in
the meno of conprom se

Even assuming that the Revenue Tribunals erred in their
interpretation of the conpromise, it could not be a ground
on which their finding could be set asi de under Art.
227, in view of the fact that the conprom se was but one of
the several itenms of evidence on which the finding was
based. If thus their was material, the order could not be
characterised as perverse to pernmt of interference. Ve,

therefore, consider that there was no justification to
interfere _with this concurrent finding of the revenue
Tri bunal

Before concluding it is necessary to deal with one natter
whi ch has al so been adverted to by the | earned judges of the
Hi gh Court. 1t concerns the nethod adopted by the Assistant
Settlement Officer /in the conduct of this enquiry. Fromhis
order it would appear that the two parties before him
adduced oral evidence by exam ning witnesses. He that one
however made no record of this evidence, sois not in a
position to ascertain wth exactness what each w tness
deposed-except in so far as any reference is nmade to it in
the order. The | earned
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judges an inadverted on this feature and we concur with them
that this is far fromsatisfactory.” Learned Counsel for the
respondent drew to our attention the rules which have been
franed under s. 59 of the Act which |ay down the procedure
to be followed by Revenue Oficers conducting t hese
inquiries.. (Rule 30 (2) read. with Rule 17 (2)) and pointed
out that these rules did not require any record being kept
of the evidence adduced and that in the absence of any such
statutory provision there was no need for these tribunals to
follow the procedure adopted by regul ar courts and that it
could not be said that any principle of natural justice was
viol ated by such a record not being kept. W agree that the
mai nt enance of a record of the oral evidence adduced is not
the requirenent of any specific rule. It should not however
be forgotten that the order passed in an enquiry into an
objection filed under s. 44 (1) of the Act is subject to an
appeal wunder s. 44 (3) to a prescribed Tribunal as
authority. That appeal lies both on the facts as well 'as on
any |egal question which might arise and be decided and is
not confined to any particular grounds. It is therefore,
mani fest that the appeal is intended to be a real renedy,
affording full relief to the party aggrieved. For such _an
appeal to be effective, the party aggrieved nust be in_ a
position to canvass the propriety and correctness of the
reasoning of the tribunal of first instance before the
appel l ate authority and it would be obvious that it could
not be done satisfactorily unless the party is in possession
of the mterials on which the conclusions of the first
tribunal are based and reasons are recorded for the order
In fact the order of the tribunal cannot nornmally be
successfully inmpugned unless the naterials on which that
order is based is placed before the appellate authority. It
is therefore apparent that a record of the evidence would be
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as necessary as a reasoned order-'for a statutory right of
appeal to be of any real value. W therefore-consider that
it isinplicit
584
in the provision granting an appeal fromthe order of the
revenue officer that even if the rules do not so provide, he
shoul d so conduct it that the right of appeal granted by the
statute is not nullified. 1In saying this we should not be
understood to nean that he is bound to follow the procedure
prescribed for civil courts for the recording of evidence.
Only he should maintain some record fromwhich the appellate
authority would be able to gather the materials which the
of ficer had before himin arriving at the decision which is
the subject of the appeal
The result is that Cvil  Appeal 105/60 fails and is
di smissed, while Civil Appeal 106/60 succeeds and is
al | oned. As a result of the orders passed in these two a
peal s the revision under Art. 227 preferred by the appellant
to the High Court will stand dism ssed.
The respondent will be entitled to his costs in this Court
(one hearing fee).

C. A. No. 105 of 1960 di sm ssed.

C. A No. 106 of 1960 all owed.
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