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ACT:

Arbitration Act, 1940, @ Section 37(4)-"Undue har dshi p",
nmeani ng of -Extension of tinme for referring the dispute to
arbitration-"Undue hardship", if could be given a |libera
i nterpretation.

HEADNOTE:

The respondent , a conmon carrier of goods, had taken out
three transit policies of insurance renewable every year
fromthe appellant. The freight policy taken out in January
1969, was against risk of l[oss or damage to any goods or
merchandi se during transit. |n June 1971. the respondent
declared to the appellant that it had received for transit a
consi gnnent of 185 packages of general nerchandi se alleged
to be of the total value of Rs.. 1,10,000/(approx) for
transportation fromCalcutta to various places in Assam and
Tripura and paid the requisite premiumon the value of goods
and the goods stood insured under the said poli cy.
According to the respondent on the evening of 29-6-71, the
consi gnnent of 185 packages was | oaded in Truck No. WeH
8261, and the truck left Calcutta on the sanme day for
Gauhati. It is alleged that the owner of the truck reached
Barasat on the night of 29th June, 1971, there was a robbery
and neither the truck, nor the driver, nor the | nerchandise
could be traced. On 1-7-1971, the respondent sent letters
to the officer incharge of Jorabagan Police Station, the
Assi st ant Comm ssioner of Police, Intelligence Branch, Lal
Bazar . Calcutta and the Deputy Conm ssioner of | Police
Intelligence Branch intimting themthat the truck, the
driver, the assistant and the nerchandise could not  be
traced. A copy of the letter sent to the Assistant
Comm ssioner of Police. Lall Bazar, Calcutta was sent to
the appellant and it was received by the appellant on 2-7-
1971. On 1-7-1971 and 21-9-1971, the respondent |odged the
claimfor loss with the appellant on the basis that the |oss
was covered by the policy. On 3-7-1971, the appellant sent
a, letter to the respondent calling upon the respondent to
furnish the particulars as regards the nane and address of
the owner of the vehicle, the name and’ address of the
driver and other particulars. On 21-9-1971 the respondent
i nforned the appellant by a letter that the information and
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the records asked for in the letter dated 3-7-1971 were
already supplied to M. A L. Chopra, the agent of the
appel l ant on 5-7-1971 when he call ed upon the respondent for
that, purpose. On 10-10-1971. the appellant wote to the
r espondent i nform ng that wuntil the report of t he
i nvestigation by the police was produced by the respondent,
it would not be possible for the appellant to proceed
further in the matter. The appellant received a copy of the
i nvestigation report by the police at Barasat on 12-5-1972.
The report was to the effect that the alleged episode, of
robbery was false. On this basis, the appellant sent to the
respondent a letter dated 4-8-1972 stating the contents of
the investigation report of the police at Barasat asking for
the investigation report  of Janbagan Police Lall Bazar
Pol i ce. Thereafter the appellant intimted the respondent
by letter dated 16-2-1973 disclainmng its liability wunder
the freight policy as regards the |oss of the consignnment of
185 packages. On receipt of the letter, the respondent
wote to 'theappellant on 30-3-73 asking for the ground on
whi ch the appellant disclained its liability. The appell ant
sent a letter after two nonths on May 30, 1973, stating that
it had nothing to add to what had been stated in its letter
dated February 16, 1973. Thereafter, the respondent took
the advice of solicitors and counsel. " On 17-8-1973, the
respondent filed the application before the H gh Court under
s. 37(4) of the Act for extension of tinme for referring the
dispute to arbitration till a date 15 days after the order
of the H gh Court.  In the application the respondent stated
the reasons for the delay in filing the application in court
after receiving the letter dated May 30, 1973. In answer to
the application, the appellant contended that s.  37(4) of
t he Act had no application that the Court had no
jurisdiction to extend the time and that even if the court
had

137

jurisdiction, there were no valid-grounds for extension

The Ilearned Judge of the High' Court passed the |order
extending the time to refer the dispute to arbitration
within a fortnight from 14-1-1974.

In this appeal by special leave, it was -contended for
appel lant that there would be no undue hardship to the
r espondent if the time for preferring the claim  to

arbitration is not extended and, therefore, the H gh Court
went wong in exercising its discretion by extending the
time.

Rej ecting the contention and di sm ssing the appeal

HELD ; (i) Court has to take a liberal view of the meaning
of the words "undue hardshi p" occurring in section 37(4) of
the Arbitration Act, 1940. 'Undue’ nust nean sonething
which is not nerited by the conduct of the clainmant, or is
very much disproportionate to it. [143E-F]

Steamship Co. of 1912, etc. v. Anglo-Arerican Gain Co.
[1958] 2 Llyod’'s Rep. 341; Watney, Conba, Raid & Co. v. E
M  Dower & Co. etc. [1956] 2 Lloyd' s Rep. 129, 13 1; k. E
Hookway & Co. Ltd. v. H W H Hopper & Co. [1950] 2 Al
E.R 842; Stanhope Steanship Co. Ltd. v. British Phosphate
Conmi ssioners [1956] 2 Lloyd' s Rep. 325; and Librarian
Shipping etc. v. AKing & Sorts [1967] 1 Al ER 934.
referred to

(ii) The respondent was having dealings with the appellant
in the business of insurance from 1958 onwards and in no
instance was the claimnmade by the respondent rejected by
the appellant. The conduct of the respondent in enquiring
of the appellant the grounds on which the claimwas rejected
was quite reasonable. It was only after the grounds of
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rejection were known that the respondent could have decided
whet her to resort to arbitration or not. |If the grounds of
rejection would cone wthin the clause of exclusion of
l[iability wunder the Policy, it would serve no purpose to
incur the expense and hardship involved in resorting to
arbitration. The appellant did not give the reason for
disclainming liability even in its letter dated 30-5-1973.
We do not think that there was any | ack of pronptness on the
part of the respondent in waiting for the reply to its
letter dated 30-3-1973. |In the facts and circunstances of
the case it 1is clear that the High Court exercised its
di scretion properly in extending the tinme. The conduct of

the respondent was reasonable. It took all steps it could
when it knew about the alleged robbery to informthe police
and the appellant. The fact that the Barasat police

reported that the case was fal se does not necessarily mean
that the respondent tried to practise any fraud on the
appel l ant.. The respondent had filed a suit against the owner
of the truckin question in July 1972 for the recovery of
the anmobunt of loss. It alsopaid the clains arising out of
the 1 oss of goods which were transported through the truck

Al these go to show the bona fides and reasonabl eness of
the conduct of the respondent. Both the anpbunt at stake and
the reasons for delay are material in considering the
qguestion of undue hardship. It cannot be said that any
material prejudice would be caused to the appellant by
extending the time. There would be undue hardship if tine
is not extended, as the consequence of non-extension would
in any event be excessive and out of proportion to the fault
of the respondent, if any, in _not being pronpt. It also
cannot be, said that the nere fact that a claim wuld be
barred woul d be undue hardship. [144B-C; 14; 145A- B]

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Givill Appeal No. 535 of 1974.
Appeal by special |eave fromthe Judgnent and order  dated
the 14th January, 1974 of the Calcutta Hi gh Court in' Award
Case No. 181/1973.

S. T. Desai, B. P. Maheshwari, Sharad Manohar and Suresh
Sethi, for the appellant.

Somath Chatterjee, and P. K Mikherjee, for the respondent-:
The Judgrment of the Court was delivered by
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MATHEW J.-This appeal. by special Ileave, is directed
against an order of a learned judge of the Calcutta Hi gh
Court allowing an application filed under s. 37(4) of. the
Arbitration Act, 1940 (hereinafter called the Act) for
extension of tine to refer the matter of arbitration

The facts are these. The appellant is a conmpany doing
busi ness in general insurance. The respondent carries on
busi ness as a comon carrier of goods. The respondent. had
taken out three transit policies of insurance renewable
every year. The policy which is relevant for the purpose of
the present appeal is freight policy No. CL1l/RE-P/257 taken
by the respondent in January, 1969 from the appellant
against risk of loss or damage to any goods or nerchandi se
during transit.

In June 1971, the respondent declared to the appellant that
it had received for transit a consignnment of 185 packages of
general nerchandise alleged to be of the total value of Rs.
1,10,000 (approx) for transportation from Calcutta to
various places in Assamand Tripura and paid the requisite
prem um on the value of goods and the goods stood insured
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under the said policy. According to the respondent, on the
evening of 29-6-71, the consignnent of 185 packages was
| oaded in Truck No. WGH 8261, and the truck left Calcutta on
the sanme day for Gauhati. It is alleged that the owner of
the truck informed the respondent that after the truck
reached Barasat on the night of 29th June, 1971, there was a
robbery and neither the truck, nor the driver, nor the
nerchandi se could be traced. On 1-7-1971, the respondent
sent letters to the officer-incharge of Jarabagan Police

Station, the Assistant Conmissioner of Police, Intelligence
Branch, Lall Bazar Calcutta and the Deputy Commi ssioner of
Police, Intelligence Branch intimating themthat the truck

which left Calcutta on 29th June 1971 had not reached
Beni agram at the scheduled tine and that the truck, the
driver, the assistant and the merchandise could not be
traced. A copy of “the letter sent to the Assistant
Conmi ssi oner of Police, Lall Bazar, Calcutta was sent to the
appel l ant ~and it was received by the appellant on 2-7-1971

On 1-7-1971 and 21-9-1971, the respondent | odged the claim
for loss with the appellant on the basis that the | oss was
covered by the policy. On 3-7-1971, the appellant sent a
letter to their respondent calling upon the respondent to
furnish the particulars as regards the name and address of
the owner of the vehicle, the name and address of the driver
and other particulars. On 21-9-1971, the respondent i nforned
the appellant by a letter that the information and the
records asked for in the letter dated 3-7-1971 were already
supplied to M. A L. Chopra, the agent of the appellant on
5-7-1971, when he called upon the respondent for that
pur pose. On 10-10-1971, the appellant wote to the
r espondent i nform ng that —until the report of the
i nvestigation by the police was produced by the respondent,
it would not be possible for the “appellant to proceed
further in the matter. The appell ant received a copy of the
i nvestigation report by the police at Barasat on 12-5-1972.
The report was to the effect that the alleged episode of
robbery was false. On this basis, ‘the appellant sent to the
respondent a letter dated 4-8-1972 stating the contents of
the investigation report of the police at Barasat asking for
the investigation report of Jarabagan

139

Police Lall Bazar Police-. Ther eafter —the, appell ant
i ntimated the respondent by letter dat ed 16-2- 1973
disclaiming its liability under the freight policy  as
regards the 1loss of the consignment of 185 packages: On

receipt of the letter, the respondent wote to the appell ant
on 30-3-1973 asking for the grounds on which the  appell ant
disclained its liability. The appellant sent a letter after
two nonths on May 30, 1973, stating that it had nothing to
add to what had been stated in its letter dated February 16,
1973. Thereafter, the respondent took the advice of
solicitors and counsel. On 17-8-1973, the respondent | filed
the application before the H gh Court under s. 37(4) of the
Act for extension of tine for referring the dispute to
arbitration till a date 15 days after the order of the High
Court. In the application, the respondent stated the
reasons for the delay in filing the application in court
after receiving the letter dated May 30, 1973. |In answer to
the application, the appellant contended that s. 37(4) of
the Act had no, application, that the court had no
jurisdiction to extend the time and that even if the court
had jurisdiction, there were no valid grounds for extension

The application cane up for hearing before a | earned Judge
and lie passed the order extending the tine to, refer the
dispute to arbitration within a fortnight from 14-1-1974.
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The, question that arises for consideration is whether the
H gh Court had power to extend the tinme and if it had power,
whether it exercised its power properly in extending the
time for preferring the claimto arbitration. That wil
depend upon a correct interpretation of the relevant clauses
of the policy and of s. 37(4) of the Act.

Clause | of the policy states that notice of any accident,
| oss or danmge affecting the insurance shall be given to the
Conpany at the earliest possible date and not later than 30
days fromthe date of the accident, |oss or danage. Cl ause
2 of the policy provides that in the event of any loss or
damage covered by the insurance shall produce and give to
the Conpany all evidence as nmay be reasonably required by
the Conmpany. Cause 9 provides that if the insured shal
make any cl ai m knowi ng the same to be fal se or fraudul ent as

regards the anmount or otherwi se the insurance shall becone
void and all clains thereunder-shall be forfeited. d ause
11 states that all differences arising out of the contract
shall 'be referred to the decision. of an arbitrator to be

appointed in witing by the parties or if they cannot agree
upon a single arbitrator, to the decision of t wo
arbitrators, one to be appointed in witing by each of the
parties within one calendar nonth after having been required
in witing so to do by either of the parties. It further
provides that the nmaking of an award by the arbitrator or
arbitrators shall be a condition precedent to any right of
action against the Conpany. Clause 12 which is t he
material’. clause for the purpose of this case reads :
"I'f the Conpany shall disclaim liability to
the Insured for any claimhereunder and such
claim shall not-within three cal endar nonths
fromthe date of such disclainer have been

140
preferred to Arbitration under the provisions
herein contained,  then the claim shall for
ur poses be deened to have been abandoned
and shall not ‘thereafter be recover abl e
her eunder . "

Section 37(4) of the Act reads as follows

"Whet her the terns of an agreenment to refer
future differences to arbitrati on provide that
any clains to which the —agreenent applies
shall be barred unless notice to appoint an
arbitrator is given or an arbitrator is
appointed or sonic other step to comence
arbitration proceedings is taken within a tine
fixed by the agreenment and a difference arises
to which the agreenent applies, the Court, if
it is of opinion that in the circunstances of
the case undue hardshi ps would otherw se be
caused, and notwithstanding that the tinme so
fixed has expired, may on such terns, if any,
as the justice of the case may require, extend
the time for such period as it thinks proper.”

It was not seriously contended that s. 37(4) of the Act was
not applicable to the agreenent enbodied in the policy in
guestion and the H gh Court had no jurisdiction to extend
the tine. The only contention pressed on behalf of the
appel lant was that in the circunstances of the case, there
woul d be no undue hardship to the respondent if the tinme for
preferring the claimto arbitration is not extended and,
therefore, the H gh Court went- wong in exercising the
di scretion by extending the tine.

There are no decisions of this Court or of the High Courts
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concerning the relevant consideration to be taken into
account in exercising the jurisdiction for extending tine
under S. 37(4) of the Act. Section 16(6) of the English
Arbitration Act, 1934 which is practically the sane as s. 27
of the English Arbitration Act of 1950 is in pari materia
with s. 37(4) of the Act. Therefore, the interpretation
placed by English Courts upon s. 16(6). and s. 27 of the
respective ,Acts has great persuasive val ue.
The English courts originally took a very strict and narrow
view ,of the words "undue hardship". In Steanship Co. of
1912 etc. v. Indlo-Anerican Gain Co. etc.(1) Lord Parkar
C.J. said

"It has been said, over and over again by this

Court, that. there nust be very speci a
circunstances for extending the tine. o
course,” if avalid claimis barred, there is

hardshi p, but that is not what is provided for
by~ the clause, 'and before this Court can
extend the tine they nust be satisfied that
the hardshi p amounts in the particular case to
undue hardship.... ... ...
In Watney, Conba, Raid & Co. v. E. Al. Dower & Co. Ltd.(2)
CGoddard, C. J. said :
"I desire to say in the clearest possible
ternms that the nmere fact that the claimant is
barred cannot be held to be an
1. (1958) 2 Lloyd' s Rep. 341.
2. (1956) 2 Lloyd s Rep. 129, 131
141
undue hadship, “which is what the section
requires to be found by the court before it
extends the tine. The section does not nmean
that this Court can take out of the 'contract
the provision whichwill bar the claimif it
is not pursuedin tine. ~They have no power to
do that. The only thing they have power to do
is to extend the tine if undue hardship is
caused. One, can visualise certain'cases of
undue hardship.".
In F. E. Hookway & Co. Ltd. v. H W H  Hopper & Co. (1)
where the buyers made an application for extension of tine
under S. 16(6) of the English Act of 1934, Denning, L.J.
observed That the extent of delay in a rel evant
circunstances to be considered, that if the delay is not  on
account of the fault of the buyer, it would no doubt, be an
undue hardship on himto hold the clause against himbut, if
the delay is his own fault, the hardship may not be undue as
it may be a hardship which it is due and proper that he
shoul d bear . He further said that another r el evant
circunstance was whether there was evidence of any 1oss on
any sub-contracts and clains by sub-buyers or any conplaints
by themand if there was evidence of such loss or clains,
then the court would take a |l enient view of the delay and
bold that, notwithstanding it, there was undue hardship  on
t he buyer.
In Stanhope Steanship Co. Ltd. v. British

Phosphat e Conmi ssioners(2), Singleton. J., in
del i vering the judgnent said

"What , then, is the neaning of "undue
hardshi p® ? "Undue", it is said by M.
MeCri ndl e, nmeans sonething which 1is not
nerited by the conduct of the claimant. That
may be right. |If the result of claimant’s

bei ng perhaps a day late is so oppressive, so
bur densone, as to be altogether out of
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proportion to the fault, I am inclined to
think that one may well say that there is
undue hardship. Both the anount at stake and
t he reasons for the delay are materi a
consi derati ons-"
In Librarian Shipping etc. v. A King & Sons(3), the facts
were these. A vessel was let on a voyage charter party in
Centrocon fromcontaining an arbitration clause under which
any claim had to be nade in witing and the claimnt’s
arbitrator had to be appointed within three nmonths of fina
di schar ge. A fire occurred on board the vessel during
| eadi ng. Both the owners and the charterers had clains
against each other. Thetine [imt was to expire on June
26, 1966. The parties were negotiating and. after
consi derabl e correspondence. ‘a neeting between both parties
was arranged for June 27, 1966, with a viewto settlenent.
The nmeeting did not result in a settlenent. The charterers
first realised that time had expired which the owners sought
an extension of it by consent, nine days after the expiry.
The charterers had not contributed to the delay on the part
of the ownersin relationto the arbitration clause. The
charterers did not consent tothe tinme being extended. The
owner-, applied under s. 27 of the Arbitration Act. 1950 for
an extension of tine on the ground that  "undue hardship”
woul d ot herw se be /caused to them Their claim
1. [1950] 2 Al E. R /842. 2. (1956) 2 Lloyd s Rep. 325.
3. [1967] 1 All E.R 934

142
amounted to about  pound 33.000. “The nmnaster " granted an
extension of tinme, but on appeal the judge refused it. On

further appeal the court by a mjority said that if the tine
were not extended, undue hardship would be caused to the
owners since they woul d be deprived of what mght be a valid
claimfor pound 33,000 by a delay of only a few days due to
excusabl e i nadvertence, that the charterers would not in any
way be prejudiced by tine being extended and so the court
woul d exercise the discretion conferred by s. 27/ of the
Arbitration Act, 1950, and 'Wuld extend the tine:. In the
course of his judgment Lord Denning, M R observed that in
the past the courts had been inclined to enmphasize the word
"undue" and to say that if a nman does not read the contract
and is a day or two late, it is a "hardship": but it is  not
an "undue hardshi p", because, it is his ow fault but that
the interpretation was narrow. He said that these tinme-
[imt clauses wused to operate npbst unjustly on clainants
for, they found their claimbarred by sone oversight and it
was to. avoid that injustice the |legislature intervened so
as to enable the courts to extend the time whenever "in ,the
ci rcunst ances of the case undue hardship woul d otherwise be
caused". He also said that the word "undue" in the context
sinply nmeans excessi ve har dshi p greater than the
circunstances warrant and that even if a clainmant has been
at fault hinmself, it is an undue on himif the consequences
are-put of proportion to his fault. He further stated that
even if a clainmnt makes a m stake which is excusable, —and
is 1in consequence a few days out of tine, then if there is
no prejudice to the other side, it would be altogether too
harsh to deprive himof ,all chance for ever of coming and
making his claim and that is all the nore so,, if the
m stake is contributed or shared by the other side. He -
t hen observed

"It was said that this was a matter for the

Judge’ s discretion. True enough

VW have,
however, said tine and again that we wll
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interfere with a Judge’'s di scretion i f
satisfied that the discretion was wongly
exerci sed. In any case the judge was, not

exercising an unfettered discretion. He felt
hi nsel f fettered by the. trend of t he
authorities to give the words "undue hardshi p”

a narrow nmeaning. | think that we should
reverse that trend and give the words their
ordi nary neani ng, as Parlianent intended. It

woul d be "undue hardship" on the owners to
hol d them barred by the clause.”
In the sane case, Salnmon, L.J. said that the arbitration
clause put it out of the power of the court to grant any
relief to a clainmant who bad allowed a few days to run
beyond the period specified in the clause even although the
delay could have caused no conceivable harmto the other
si de. He said that it would be hard and unjust if a nan
with a perfectly good claimfor thousands of pounds worth of
danmage for breach of contract inadvertently allowed a day or
two to go by was deprived of the right to be conpensated for
the |loss which he -bud suffered, even though the other
party bad not been in-any way affected by the delay and
m ght perhaps have been guilty of a deliberate breach of
contract and that it was to renedy this hardship and
injustice that the/legislature intervened to alter the Law
He further said
143
"This ‘'enactment was _a beneficent reform
liberalising the lawin an admittedly narrow
sector of the commercial field: 1 have heard
it said that when people have spent. their
lives in chains and the shackl es are
eventually struck off, they cannot  believe
that their clains are no longer there, They
still feel bound by the shackles to which they
have so |ong been accustomed. To nmy m nd,
that factor may explain the court’s /approach
in sone of the cases to the problem w th which
we are now faced.
He then summed up his conclusion as foll ows
"In considering this question the court nust
take all the relevant circunstances of the
case into account; the degr ee of
bl amewort hi ness of the claimants in failing to
appoint an arbitrator within the tine; the
t at stake, the length of the. delay;
whet her the claimants have been m sl ed,
whet her through sonme circunstances beyond
their control it was inpossible for them to
appoint an arbitrator intine. 1In the |ast
two circunmstances Which | have nentioned,
which do not arise here, it is obvious that
normally the power would be exercised; but
those are not the only circunstances and  they
are not, to nmy mind, necessary circunstances

anoun

for the exercise of the power to exte

nd tinme.
I do not intend to catal ogue the circunstances
to be taken into account, but one very
i mportant circunstance is whether there is any
possibility of the other side having been
prejudi ced by the delay. O course’ if there
is such a possibility, it might be said that
it is no undue hardship on the owners to
refuse an extension of tine because, if the
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hardship is lifted fromtheir shoul ders, sone
hardship will fall on the shoulders of the
charterers, and, after all, the delay is the
owners’ fault."
Therefore, we wll have to take a Iliberal view of the
meaning of the words "undue hardship." "Undue" must rmean

sonething which is ’'not nerited by the conduct of the
claimant, or is very nuch disproportionate to it.

Keeping in view these principles, it has to be seen whether
in the facts and circunstances of this case, there was
reasonable and sufficient ground for not preferring the
claimto arbitration within the time specified in clause 12
of the policy and whether there would be "undue hardship" to
the respondent if tinme not extended.

It may be recalled that it was on July 1, 1971 and Septenber
21, 1971 that the respondent lodged its claim with the
appel lant to recover the |l oss suffered. Thereafter, various
| etters passed between the parties. Utimtely, on February
16, 1973, the appellant wote the letter to the respondent
stating ‘that the claimpapers subnmitted in connection wth
the cl ai mhad been scrutinized by the appellant but that it
was unable to accept liability for the loss. The respondent
t hen wote a letter to the appellant on 30-3-1973
conpl ai ni ng about the uncertain | anguage used in the letter
dated February 16, 1973 and cal ling upon the respondent to
poi nt out specifically under which clause of exclusion of
liability in the policy and the appellant disclaim the
liability. The appel | ant kept quiet for 2 nmonths and then

on My
144
30, 1973, seat a letter stating that it had I nothing

further to add to what had been statedin its letter dated
February 16, 1973.

The respondent was having dealings with the appellant in the
busi ness of insurance from 1958 onwards and in no instance
was the claim made by the respondent rejected by the
appel | ant. The conduct of the respondent in enquiring of
the appellant the grounds on which the claim was  rejected
was quite reasonable. It was only after the -grounds of
rejection were known that the respondent could have ~ deci ded
whet her to resort to arbitration or not. |If the grounds of
rejection would conme wthin the clause of exclusion of
liability wunder the policy, it would serve no purpose to
incur the expense and hardship involved in resorting to
arbitration. The appellant did not give ~the reason for
disclaimng liability even in its letter dated 30-5-1973.
We do not think that there was any | ack of pronptness on the
part of the respondent in waiting for the reply to its
letter dated 30.3.1973. And, in the first week of ~ June,
1973, the respondent nade over the papers to the solicitors
viz., Ms. Banerji & Co. for the purpose of taking
necessary steps for referring the dispute to arbitration in
terns of the arbitration clause in the policy. On or about
June 15, 1973, the respondent received the witten opinion
from the Solicitors wherein they stated that since the
letter of the appellant disclaiming liability was vague and
since the appellant gave no reason for rejection of the
claim even in their letter dated 30-5-1973, the appellant
mght rely wupon clause 12 of the policy of insurance and
contend that the reference to arbitration would be beyond
time. The solicitors, however, advised that in view of the
delay on the part of the appellant and its failure to
specify any reason for the disclainmer, the respondent m ght
take steps for nominating an arbitrator and proceed with the
ref erence. VWen the witten opinion was received from the
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solicitors, the respondent had sonme doubt, because the
solicitors did ',lot give a definite opinion. So, it
instructed the solicitors to take the opinion of counsel
After preparing the necessary case for the opinion, the
solicitors briefed counsel for opinion, on June 28, 1973.
The opi nion of counsel was to the effect that the respondent
should apply for extension of time under S. 37(4) of the
Arbitration Act and that was received by the solicitors on
16-7-1973. The respondent was informed of the opinion of
counsel and it received a copy thereof on 18-7-1973. After
gathering the facts fromthe records mentioned in the
opinion of the counsel the respondent instructed the
solicitors to take steps for filing a petition for extension
of tine. It, however took sone tine to gather the facts
indicated in the opinion of counsel. On 25-7-1973 the
respondent’s solicitors sent the brief to counsel to draft
the petition and the petition was received by themon 30-7-
1973. Thereafter it took sonetine to prepare a statenent
from avai l'abl e records.

In the flacts and circunstances of this case, we think the
Hi gh Court exercised its discretion properly in extending
the tinme. The conduct of the respondent was reasonable. It
took all steps it could when it knew about the alleged
robbery informthe police and the appellant The fact that
the Barasat police/reported that the case was fal se does not
necessarily mean that the respondent tried to prac-
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tise any fraud upon the appellant. ~The respondent had filed
a suit against the owner of the truck in question in July

1972 for recovery of the anpunt of | oss. The respondent
al so paid a suit against the owner of the truckin  question
in July 1972 for recovery of the anmunt of |oss. The

respondent also paid the clainms arising out of the loss of
goods which were transported through the track. Al ' these
go to show the bonafides and reasonabl eness of the conduct
of the respondent. Both the anbunt at stake and the reasons
for delay are material in considering the question of undue
hardshi p. W do not think that any material prejudice would
be, caused to the appellant by extending the tine. There
woul d be wundue hardship if time is not extended, ~as the
consequences of non-extension would in any -event be
excessive and out of proportion to the fault of the
respondent, if any, in not being pronpt. W do not say that
the nere fact that a claimwould be barred would be undue
har dshi p. But considering the anmpbunt involved and the
reasons for the delay, we think it would be undue ~hardship
to the respondent if time is not extended.

We dismiss the appeal but in the circunstances, it is
necessary that further time should be given to the appellant
to nomnate an arbitrator. We, therefore, extend the time
one month from the date of this judgnment to enable the
appellant to nominate its arbitrator. W also think that
this is a fit case in which the parties should suffer  ‘their
own costs of the application in the H gh Court and of the
appeal here.

V.M K. Appeal dism ssed.
1-L379SupCl/ 75
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