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ACT:

Quj arat  Agricultural = Produce Marketing Act, 1964 (20 of
1964), ss. 5, 6, 27(2) and 30 validity of-Wether violative
of Arts. 14, 19 and 31 of the Constitution-Rules under the
Act, validity of.

HEADNOTE:

The Bonbay Agricultural Produce Markets Act (22 of 1939)
was, enacted by the Provincial Legislature of Bonbay and
under the said Act the Bonbay Agricultural Produce ~Market
Rul es, 1941 were franed. By a notification issued under the
Act, the whole area within a radius of 12 mles of Ahnedabad
Cty was declared in respect of certain agricul tura

produce, a narket area for the purposes of the Act. A
market yard and a nmarket proper were also established for
transactions in specified commpdities. Under the Bonbay
Reor gani sation Act 11 of 1960 which becane operative as from
May 1, 1960 two States-Maharashtra and Gujarat were carved
out of the territory of the former State of Bonbay and. the
town of Ahnedabad was included within the State of Qujarat,
but Bonbay Act 22 of 1939 continued for the tinme being to
remain applicable to the Gujarat region by virtue of s. 87
of Act 11 of 1960. Subsequently the Gujarat Agricultura

Produce Markets Act 20 of 1964 was passed but under s. 64 of
the Act the Bonmbay Agricultural Produce Market Rules, 1941
remained in operation. The petitioner filed a petition
under Art. 32 of the Constitution seeking a declaration that
Guj ar at Act 20 of 1964 was illegal, ultra vires,

unconstitutional and violative of Arts. 14, 19 and 31 of the
Constitution of India and therefore null and void and that
the rules framed thereunder (being the Bonbay Agricultura

Pr oduce Market Rules, 1941) were also ultra vires,

unconstitutional, illegal, null and void. He prayed for a
wit of mandamus forbidding the State of Gujarat from
enforcing any of the provisions of the Act and the Rules.

The foll owi ng grounds were urged in support of the petition
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(1) The powers conferred by ss. 5 and 6 of the Act were
unfettered, wde and wunguided and on that account the
fundanental rights of the petitioner were infringed. (2)
Retail sales which were not regul ated by the provisions of
the wearlier Act were sought to be regulated by Gujarat Act
20 of 1964. (3) Retail trade was conpletely prohibited by
the Act and the prohibition ambunted to an unreasonable
restriction wupon the fundanmental rights of the petitioner
(4) Section 30 of the Act gave w de powers to evict a person
carrying on business without a |licence fromthe nmarket area.
(5) Section 27(2) not having provided the maximum I|icence
fee chargeable was illegal. (6) The market conmttee had no
power to function as it was not constituted according to
law. The period of office of the old commttee which was to
function for three years under Bonmbay Act 22 of 1939 had
expired in 1961 but the committee continued to function and
no fresh elections were held.~(7) The rules pursuant to
whi ch the market comm ttee was constituted and functioned
not havi ng been placed before the Legislature in the first
neeting ‘after the rules were pronul gated under Act 22 of
1939 as required by that Act, the rules were unauthorised
and so there was conplete absence of machinery for
enforcenent of the Act. Despite the suspension of Art. 19
by virtue
506
of the operation of Art. 358 of the Constitution in the
state of Enmergency declared by the President in Decenber
1962, the Court 'decided the petition on nerits because
breach of fundanental rights under Arts. 14 and 31 was also

al | eged.

HELD: (i) The object of the Act being to aneliorate the
condition of agriculturists and to do away with middl enen,
who, it is a matter of common know edge, ~ make |arge and

unconsci onable profits out of the transactions carried out
through them declaration under s. 5 ~of intention to
regul ate trade in agricultural produce in a specified area,
after hearing the objections and suggestions of interested
parties, cannot be regarded ‘as inposing unreasonabl e
restrictions on the right to carry on trade. The preanble
to the Act and the schene of the Act clearly-indicate that
the powers conferred upon the Director are to be  exercised
for the purpose of regulating buying and selling of
agricultural produce and for that purpose to establish
markets for sale and purchase of agricultural produce. The
powers under s. 6 are also to be exercised after giving an
opportunity to persons interested to raise objections or to
make suggestions as to the proposed introduction of contro
on sal e and purchase of agricultural produce. The authority
conferred upon the Director is not wide and arbitrary nerely
because no principles are indicated for guidance. [515 D H
(ii) If regulation of trade in agricultural produce by the
declaration of market area and inposition of restrictions
may be regarded as reasonable when operating on t he
whol esale trade it would be difficult to hold that the
identical restriction when operating on retail trade may  be
per se unreasonable.. [516 F]

Mohan Hussain CGul am Mohammud and Anr. v, State of Bihar &
Anr., [1962] 2 S.C. R 659, referred to.

(iii) Apart fromthe generality of the provisions made
in the Gujarat Act and the om ssion of retail sales fromthe
schene of exclusion, the Act and the rules clearly indicate
that retail sales are not sought to be regulated by the
provisions of the Act. It was rightly conceded on behalf
,of the State that the Act read together with the rul es does
not pur port to place any restriction upon retai
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transactions in agricultural produce. Therefore no |Iicence
is required under the Act for carrying on retail trade in
Agricultural produce in the market area, and there is no
prohibition against the carrying on of retail sale in
agricultural produce in the market area. [518 C D
(iv) Section 30 of the Act authorises the eviction from the
market of any person found to be operating in the nmarket
without holding a valid Ilicence. The power of eviction by
the narket committee is limted to eviction from the
precincts of the narket. The provision is apparently
enacted for the purpose of inposing an additional penalty
agai nst infraction of the prohibition contained ins. 6(2).
"Operating in the narket ‘area’ can in the context only nean
using a place in the market area for the purchase or sale of
agricultural produce specified in the notification under s.
6(2) otherwi se than in accordance with the provisions of the
Act . The apprehension  of the petitioner that a person
infringing the “regulatory provisions of the Act may be
conpelled toleave his hearth and honme at the instance of
the market authorities, was totally unfounded. [518 H 519 (]
(v) In terms s. 27(2) provides that the Iicences may be
granted in such forns for such periods, on such ternms and
condi tions and restrictions as may be prescribed or
determ ned by the bye-laws and on paynent of fees determ ned
by the market committee within such maxima as nmay be
prescri bed, . This clearly contenpl ated fixation of maxinm
by the rules

507
made under s. 59. Therefore the suggestion that s. 27(2) not
having provided the naximumlicence fee ~chargeable was
illegal, could not be accepted. (519 D
(vi) The Ilife of the market committee elected in 1958 was
validly extended fromtine to tinme by |legal enactnents or
steps taken thereunder. Finally by virtue of s. 64 of Act
20 of 1964 the market conmttee established under the
earlier Act was deenmed to be a market commttee established
under the new Act and nmenbers (of the narket comrittee
holding office i mediately before the comencenent of the
new Act continued to hold office under the new  Act. The
contention that there was no legally constituted narket
conmittee had therefore no force. [521 D
(vii) Section 26(5) of Bonbay Act 22 of 1959 does  not
prescribe that the rules acquired validity only from the
date on which they were placed before the Houses  of
Legi sl ature. The rules are valid fromthe date on which
they are made under s. 26(1). Failure to place the rules
before the Houses of Legislature does not affect the
validity of the rules. Having regard to the purposes. for
which it is nade and in the context in Wich it occurs, s.
26(5) cannot be regarded as mandatory. The rules had been
in operation since the year 1941 and by virtue of “s. 64 of
the GQujarat Act 20 of 1964 they continued to remain in
operation. [522 B-D

JUDGVENT:

ORIG NAL JURISDICTION : Wit Petition No.11l of 1964.
Petition under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.

Ahrmedm yen M yasaheb Peerzada, J. B. Dadachanji, O C
Mat hur and Ravi nder Narain, for the petitioner

S. V. Cupte, Solicitor CGeneral, N. S. Bindra and B. R G
K. Achar, for the respondents

The Judgrment of the Court was delivered by
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Shah, J. By this petition the petitioner seeks to restrain
the State of GQujarat fromenforcing the Gujarat Agricultura
Produce Markets Act 20 of 1964, on the plea that certain
provisions of the Act infringe the fundanental freedons
guaranteed to petitioner under Arts. 14, 19 and 31 of the
Consti tution.

The Bonbay Agricultural Produce Markets Act 22 of 1939, was
enacted by the Provincial Legislature of Bonbay and rules
were franed thereunder. By a notification issued under the
Act, he whole area within a radius of 12 mles of Ahnedabad
Cty was declared in respect of certain agricultura
produce, a market area for the purposes of that Act and a
market yard and a market proper were established for
transactions in specified cormobdities. A, nmarket conmittee
was established wunder~ s. 5 of the Act for he Ahnedabad
mar ket area. In 1959 alocality known as the ' Kalupur
market" was decl ared a sub-nmarket yard for the purposes of
the Bonbay Act, and traders carrying on business in the
Kal upur mar ket yard were required by the market conmittee to
508

take out licences authorising themto carry on their trade.
Certain traders in agricultural produce faild petition No.
129 of 1959 in this Court under Art. 32 of the Constitution
chal | engi ng di verse provisions of the Act and the rules and
bye-l aws framed thereunder on the plea that those provisions
pl aced unreasonable restrictions on their right to carry on
trade in agricultural produce and thereby infringed their
fundanental right guaranteed under Art. 19 (1) (g) of the
Consti tution. This Court by judgment dated My 2, 1961
(Mohammad Hussai n Gul am Mohanmad and anot her v. The State of
Bonbay and Anr) (1) upheld the validity of s. 4 (authorising
decl arati on of nmarket areas), s. 4A (authorising declaration
of principal and sub-market yards), S. 5 (authorising the
constitution of market conmittees), s. 5A (specifying the
duties of nmarket committee), s. 5A (authorising the nmarket
conmttee to issue licences in accordance wth rules to
traders, conm ssion agents, brokers, weighnmen, neasurers,
surveyors, were housermen and ot her persons to operate in the
market) of the Bonbay Act and further held that the fee
authorised to be levied by s. Il was-a |evy charged for
services rendered by the market commttee in connection wth
the enforcement of the various provisions of the Act and
therefore s. Il was valid, that under s. 29 the power given
to the State Government to add to, or to amend, or to cance
any of the itens of the agricultural product specified in
the Schedule in accordance wth the |ocal condi tion
prevailing in different parts of the State was intra vires,
and that r. 64 being a mere nethod for enforcing the
regulatory provision with respect to market yards and / sub-
mar ket yards was also valid. But the Court held that r. 53
insofar as it authorised the market committee. to~ fix the
rates of fee to be collected on agricultural produce ' bought
and sold in the market area, and rr. 65 66 and 67 insofar as
they authorised the market conmittee to grant a licence for
doing business in any market were beyond the power s
conferred on the market comittee by s. 5A and were ultra
vires.

When the petition in Mohammad Hussain's case(l) was filed
the town of Ahmedabad was part of the State of Bonbay.
Under the Bonmbay Reorgani sation Act 11 of 1960 which becamne
operative as from My 1, 1960 two States-Mharashtra and
CGujarat were carved out of the territory of the fornmer State
of Bombay and the town of Ahnedabad was included within the
State of 'Q@ujarat, but Bonbay Act 22 of 1939 continued unti
it was altered to remain applicable by s. 87 of Act 11 of
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1960 to the

(1) [1962] 2 S. C R 659

509

Guj arat region. After the decision of this Court in
Mohamad Hussain's case(1l) the CGovernor of CGujarat anended
in certain matters the Act, the rules and the bye-Ilaws
franed thereunder in their application to the Gujarat State

by Odinance | of 1961. The Ordinance was intended to
rectify the defects pointed out by this Court in Mhamad
Hussain’s case(2). Four petitions were then filed under
Art. 32 of the Constitution chal | engi ng t he con-

stitutionality of the Amendi ng Ordi nance and especially the
notification which anmended r. 53 (specifying the maxi ma of
f ees to be charged) as offending Art. 14 of t he
Constitution. 1t was al'so contended that s. 5A (authorising
the grant of licences in accordance with the rules to
traders, conm ssion agents, brokers, weighmen, mneasurers,
surveyors, warehousenen and ot her persons to operate in the
mar ket | area) ~ which was anended was only prospective and
therefore the infirmty noticed inthe earlier judgnent of
this Court still remained, and that the new section 29-B
which rectified the defect in the establishnent of markets
under the Act was insufficient, to validate what had been

done before the O'di nance cane into force. It was also
contended that the /'bye-law under which the market commttee
issued licences to dealers was discrimmnatory and inposed

unreasonabl e restrictions on the fundanmental right to carry
on trade and business and was therefore unlawful and that
the market commttee was not entitled to control retai
trade as the sane was not w thin the provisions of the Act
and in consequence the market commttee was using . r. 64 in a
manner in which it was not intended to be used and therefore
that rule though it was upheld in the earlier judgnent had
become ultra vires. This Court rejected all the contentions
rai sed by the petitioners.

Thereafter Wit Petitions Nos. 71 of 1964 and 112 of @ 1964
were filed by three traders carrying, on business at Baroda.
The petitioners clained a declaration that the  bye-Iaws
franed by the nmarket comrittee were void in- that they
infringed the fundanental rights of the petitioners under
Arts. 14 and 19 (1) (g) and also Arts. 301 and 304 of the
Constitution, and that in any event the bye-laws were wultra
vires the Act and the Rules. Those petitions were  heard
before this Court on Novenber 9, 1964 and after _argunents
were fully heard, the petitioners -applied for leave to
wi t hdraw the petitions.

In the nmeantime on Septenber 25, 1964 the petitioner Jan
Mohammad Noor Mhammad Bagban filed this petition for a
declaration that the Qujarat Agricultural Produce Markets
Act

(1) [1962] 2 S. C. R 659

510

20 of 1964 was "illegal, ultra vires, unconstitutional and
violative of Arts. 14, 19 and 31 of the Constitution  of
India and therefore null and void," that the rules franed
thereunder being the Bonbay Agricultural Produce Market

Rules, 1941 were "also ultra vires, unconsti tuti onal
illegal, null and void," and for a wit of mandanus or a
wit in the nature of mandanus, direction or or der

forbidding the State of Gujarat fromenforcing any of the
provi sions of the Act and the Rules. Nunerous grounds were
set up in the petition, but counsel for the petitioner
restricted his arguments at the hearing to the follow ng
only:

(1) that the powers conferred by ss. 5 & 6
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of the Act were unfettered, w de and ungui ded
and on that account the fundanental rights of
the petitioner were infringed;
(2) t hat retail sales which were not
regul ated by the provisions of the earlier Act
were sought to be regul ated by the Gujarat Act
20 of 1964;
(3) t hat retail trade was conpl etely
prohibited by the Act and the prohibition
amounted to an unreasonable restriction upon
the fundamental rights of the petitioner;
(4) that S. 30 of the Act gave wi de powers
to evict a person carrying on business wthout
a licence, fromthe market area;
(5) that s. 27(2) not having provided the
maxi mum | i cence fee chargeable was ill egal
(6) that~ the market conmittee had no power
to function as it was not constituted
according to law.. The period of office of the
ol d commttee which was to function for three
years under Bonbay Act 22 of 1939 had expired
in 1961, ~but the conmmittee continued to
function and no fresh elections were held; and
(7) that ~the rules pursuant to which the
mar ket commttee was constituted and
functioned not having been placed before the
Legislature in the first nmeeting after the
rul es were promul gated under . the Bonbay
Agricul tural Produce Markets Act, 1939, as
required by that Act, the rul es wer e
unaut hori sed and there was com
511
pl ete absence of machinery for enforcement of
the Act.
Counsel submitted that the petitioners fundanental rights
under Arts. 14, 19 & 31 of the Constitution were infringed
by enactnent of the Act and the pronulgation of the Rules
and byelaws and the exercise of the authority by the /' State
of Qujarat and the narket comm ttee pursuant thereto. It
may at once be observed that the President of India having
declared in the nonth of Decenber 1962 a state of — emergency
in exercise of the powers reserved under the Constitution
the right to enforce the fundanental rights guaranteed under
Art. 19 of the Constitution remai ns suspended by virtue  of
Art. 358 for the duration of the period of - the  emergency.
On this ground alone, a large mgjority of ‘the contentions
rai sed by counsel for the petitioner may fail. But we have
heard full argunents on the petition and as the petitioner
has attenpted to urge that by the Act and the Rules and the
Bye-laws the guaranteed freedons under Arts. 14 & 31 are
also infringed, we propose to decide this petition on the
nerits, apart from the prelinmnary objection as 'to the
suspension of Art. 19 which disentitles the petitioner
during the subsistence of the emergency from obtaining -any
relief fromthis Court oil the footing of the breach of his
fundanental right to carry on business.
W may wusefully refer inthe first instance to certain
provi sions of the Act which are material for the purpose of
this petition. The Act is enacted to consolidate and amend
the law relating to the regulation of buying and selling of

agricul tural produce and the establishment of narkets
for agricultural produce in the State of Gujarat. Section
2 defines various expressions in the Act. "Agricultura
pr oduce” is defined is meaning all produce, whet her

processed or not, of agriculture, horticulture and aninma
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husbandry, specified in the Schedule, [el. (i)] : "licEnce"
neans a |licence granted under s. 6, or, as the case nay be a
general or special licence granted tinder S. 27, [cl. (ix)]
"market" mean,, a market declared or deenmed to be decl ared
under the Act, [cl. (xii) ] : "market area" means any area
decl ared or deened to be declared to be a market area under
the Act, [cl. (xiii)] : "market commttee" nmeans a narket
comm ttee established or deemed to be established under the
Act, [cl. (xiv)] : "market proper" means any area declared
or deened to be declared to be a market proper under the
Act , [(cl. xv)] = ™"principal market yard" means an
enclosure, building or locality declared or deened to be
declared to be a principal market yard under the Act,
512
[cl. (xvii)] : "retail sale" neans a sale of any
agricultural produce not exceedi ng such quantity as a narket
commttee nay by bye-laws determine to be a retail sale in
respect. of such agricultural produce, [cl. (xviii)] : and
"trader" /means any person, who carries on the business of
buying ~or selling of agricultural produce or of processing
agricultural —produce for-sale {cl. > (xxiii)]. Section 5
aut horises the Director (appointed by the State Governnent)
to declare his intention of regulating the purchase and sal e
of such agricultural produce and in such area, as nmay be

specified therein. Section 6 authorises the Director to
declare an area specified in the notification as narket
ar ea. It provides that after the expiry -of the period

specified in the notification issued under s. 5 and after
considering the objections and suggestions received before
its expiry and hol ding such inquiry as may be necessary, the
Director may, by notification in the Oficial Gazette
declare the area specified in the notification or any
portion thereof to be a market area for the purposes of the
Act in respect of all or any ,of the kinds of agricultura
produce specified in the said notification. By sub-s. (2)
of S. 6 it is provided that notw thstanding anything
contained in any law for the tinme being in force, from the
date on which any area is declared to be a market area under
sub-s. (1), no place in the said area shall be used for the
purchase or sale of any agricultural produce specified in
the notification except in accordance with the provisions of
the Act. By sub-s. (3 it is provided that nothing in sub-s.
(2) shall apply to the purchase or sale of any such
agricultural produce, if its producer is hinself the seller
and the purchaser purchases it for his own private
consunption. Section 7 provides that for each nmarket area,
there shall be a market which shall consist of-(i) one
principal market yard, (ii) sub-market yards, if any, and
(iii) all markets proper notified under sub-ss. (2) & (3);
by sub-s. (2) the Director is authorised to declare any
enclosure, building or locality in any market area to be a
princi pal market yard and any other enclose re, building or
locality to be a sub-market yard, and a specified area as a
mar ket proper. Section 8 prohibits operations in the market
area or any part thereof except under and in accordance with

the conditions of a licence granted under the Act. Section
9 deals with the establishnment and constitution of narket
conmittee or conmittees. |Incorporation. and constitution of

mar ket comm ttees and their powers and duties are dealt with
by Ch. 1V of the Act which consists of ss. 10 to 31. By S.
26 it is provided that it shall be the duty of every narket
conmttee to nmintain and nanage the market, to take al
possible steps to prevent adulteration and to pronote
gradi ng and standar -

513
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disation of the agricultural produce as may be prescribed,
to provide such facilities in the nmarket as the Director my
from time to tine direct and to enforce in the narket area
the provisions of the Act, the rules, bye-laws and the
conditions of licences granted under the Act in connection
with the purchase and sale of the agricultural produce wth
which it is concerned. It shall also be the duty of every
market committee to collect and maintain such information
relating to market intelligence as may be prescribed and to
supply the same to Governnent whenever so required. Section
27 by the first sub-section provides that on t he
establ i shnent of a market, the market committee may, subject
to rules nmde in that behalf, grant or renew a genera
licence or a special licence for the purpose of any specific
transaction or transactions to a trader, general comi ssion
agent, broker, weighnman, — surveyor, warehouseman or any
person to operate in the market area or part thereof, or
after recordingits reasons therefore, refuse to grant or
renew any such licence. By sub-s. (2) it is provided that
i cences may be -ranted under sub-s. (1) in such forns, for
such periods, on such terns and conditions and restrictions
as nmay be prescribed or determ ned by the bye-laws and on
payment of fees determi ned by the market committee wthin
such nmaxima as may be prescribed. By sub-s. (3) power is
conferred upon the market committee to suspend or cancel a
licence. Section 28 authorises the nmarket conmittee to |evy
fromtime to time prescribed fee and to collect the same on
the agricultural produce bought or sold in the nmarket area.
Chapter V deals with the Market Conmittee Fund and State
Agricul tural Produce Market Fund.” Chapter VI prohibits the
collection of trade allowances, other than al | onances

prescribed by rules or byel aws nade under the Act. Chapt er
VI deals wth offences, penalties, investigation and
procedure for the trial of offences. Chapter WVIII | deals
with the control by the Director and the State Governnent in
the matter of administration of the Act and Ch. | X deals
with mscellaneous matters, including the power to frane
rules and bye-I|aws. The Act was, as is clear from its

preanmble and this review of its provisions, enacted with a
view to provide satisfactory conditions for the growers of
agricultural produce and to sell their produce on equal
terms and at reasonable prices. The ordinary cultivator in
our country suffers frommany handicaps : he is generally
illiterate, and often ignorant of the prevailing prices  in
the market of agricultural produce. Est abl i'shrent of
regul ated markets is a well-known expedi ent for ameliorating
the condition of the agricultural producers by elimnating
the mddlenmen and bringing the consuners in direct contact
with the

514

producers and thereby securing an ordered pl an of
agricultural devel opnent. The Legislature has, by the Act,
attenpted, with this object in view, to set up machi nery for
declaring certain areas as markets and for setting up market
yar ds in which the business of selling and buyi ng
agricultural produce may be carried on. The Act provides
for the constitution of market commttees authorised to
maintain and nanage the nmarkets and to effectuate super-
Vi si on, prevent adulteration and pronote grading and
standardi sation of the agricultural produce and to enforce
in the market area -the provisions of the Act and the bye-
| aws. For that purpose the market committees are authorised
to grant licences and |l evy fees within the maxi ma as may be
prescribed by the rules framed under the Act. The schene of
the Act is substantially the sane as under the, Bombay Act
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22 of 1939 which by S. 87 of the Bonbay Reorgani sation Act,
1960 continued to apply to the territory of GQujarat even
after the territory was constituted into a separate State
Power to frane rules under S. 59 for generally carrying out
the provisions of the Act is conferred upon the State
CGovernment by the Act, and until that power is exercised by
virtue of s. 64, anything done or action taken (including
any appointnent, order, notification, rule, bye-law nmade,
licence issued, or fee inposed) under the Bonmbay Act 22 of
1939 shall be deened to have been done or taken, under the

correspondi ng provisions of the Act and shall <continue in
force wuntil it is superseded by anything done or action
taken under this Act. It appears that till the date on

which this petition was filed and even thereafter no rules
were franed in exercise of the powers conferred under s. 59
by the State Governnent of Gujarat, and the rules franed
under Bonmbay Act 22 of 1939 continue to remain in operation

Even the market commttees which had been fornmed under the
Act of 11939 continue to function and bye-laws framed by them
hol d the field.

This Court in-MC.V.S. Arunachala Nadar etc. v. The State of
Madras and Ors(1) was called upon to deal with the wvalidity
of the Madras Conmercial Crops Markets Act 20 of 1933. In
that case certain traders had challenged the wvalidity of
Madras Act 20 of 1933) on the -round that the provisions of
the Act inmposed unreasonable restrictions upon their right
to do business, and the Court on an exhaustive review of the
provi sions of the Act hold that the provisions which inposed
liability to take out a licence for carrying on trade in
"comrercial crops", ~and the restrictions relating to the
pl ace where the business may be carried

(1) [1959] 1 S.C R 92.

515

on were reasonable and did not infringe the right guaranteed
by Art. 19(1)(g) of the Constitution. ~In Mhanmmad Hussain' s
case(l) this Court held follow ng the judgment in Arunachal a
Nadar’s case (2 ) Nadar’s that the inpugned provisions viz.
ss. 4, 4A, 5, 5A and 5AA of the Bonmbay Agricultural Produce
Markets Act 22 of 1939 were not unconstitutional. 't was
pointed out by this Court that the provisions inpugned in
that case were substantially the same as were contained .in
Madras Act 20 of 1933 and therefore the restrictions inposed
by the inpugned provisions could not be regarded as
unr easonabl e.

Section 5 of the Gujarat Act authorises the Director to
declare his intention to regulate purchase and sale of
agricultural produce in a specified area after inviting
obj ecti ons or suggestions from the |[ocal authorities
functioning in the area, and fromother persons. By s. 6 of
t he Director after considering t he obj ections aid
suggestions received wthin the period specified in the
notification is authorised to declare the area or part
thereof a market area for the purposes of the Act in respect
of all or any of kinds of produce specified in the
notification. The object of the Act being to aneliorate the
condition of agriculturists and to do away wth t he
m ddl emen, who, it is a matter of commopn know edge, nake
large and unconscionable profits out of the transactions
carried out through them declaration of intention to regu-
late trade in agricultural produce in a specified area,
after hearing the objections and suggestions of interested
parties, cannot be regarded as inposing unr easonabl e
restrictions on the right to carry on trade.

The argurment that the authority conferred upon the Director
is wde and arbitrary, because no principles are indicated
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for guidance has no force. The Director is appointed by the
State Governnment to exercise such powers and perform such
functions and duties as are conferred or inposed on him by
or under the Act, and the exercise of the powers and the
performance of the duties is for the purpose of regulating
the purchase and sale of agricultural produce and thereby
doing away with malpractice in the trade. The preanble to
the Act and the schene of the Act clearly indicate that the
powers conferred upon the Director are to be exercised for
the purpose of regulating buying and selling of agricultura
produce and for that purpose to establish markets for sale
and purchase of agricultural produce. The powers under s. 6
are to be exercised after giving an opportunity to persons
interested to raise object ions or to nake suggestions to
the pro-

(1) [1962] 2 S.C. R 659

(2) [1959] Supp. 1 S.CR 92
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posed introduction  of <control on sale and purchase of
agriculturalr produce. It is only after the objections and

suggestions are received and considered by the Director in
the 1light of the object and purpose of the Act, and he is
satisfied that it is in theinterest of the producer and the
general public that there should be regulation of the trade
in agricultural produce in the specified area that he nmay
proceed to declare the narket area.

It was urged on behalf of the petitioner that in Mhamad
Hussain’s case(l)  this Court had upheld the validity of
provisions in the Bonbay Act 22 of 1939 anal ogous to ss. 5 &
6 of the Gujarat Act only on the ground that by the Bonbay
Act retail trade was not intended to be controlled, whereas
under the GQujarat Act authority is given to control the
retail trade also, and on that account the provisions of ss.
5 & 6 woul d be regarded as infringing the fundanental ' right
to carry on trade and busi ness. ~The question whether by the
provisions of the Act and the rules framed thereunder the
Legi sl ature has attenpted to i nmpose restrictions upon retai
trade in agricultural produce will be presently considered
when we deal with the second and the third -contentions
advanced by the petitioner. But assuming that such a power
is conferred, we fail to appreciate how solely on that
account it <can be said that the provisions of the  Act
infringe Art. 19(1)(g) of the Constitution or _may be

regarded as conferring an arbitrary authority. Reasonabl e
restrictions on the right of a citizen to carry on _trade-
retail as well as whol esal e-may be placed by |I|egislation

The test of the validity of the restrictions lies in the
nature of the restrictions and not in the nature of trade.
If regulation of +trade in agricultural produce by the
declaration of market area and inposition of restrictions
nmay be regarded as reasonable Wen operating . -on t he
whol esale trade, it would be difficult to hold that the
identical restrictions when operating on retail trade may be
deenmed unreasonable. W do not think that the observations
made by this Court in Mhanmad Hussain's case(l) justify the
argunent urged by the petitioner. Challenge to the validity
of ss. 5 & 6 nust therefore fail

It was urged by counsel for the petitioner that whereas
retail sales were not regulated by the provisions of the
Bonbay Act 22 of 1939, those sales were sought to be
regulated by the GQujarat Act, and as a result of the
provisions enacted in that Act retail trade was conpletely
pr ohi bi t ed. It was urged that there was no provision for
licensing retail trade in agricultural produce, and in

(1) [1962] 2 S.C.R 659
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view of the prohibition contained in s. 6 (2) an
unreasonable restriction was placed upon the right of the
petitioner to carry on retail trade in agricultural produce.
Section 6 (2) expressly provides that no place in any nmarket
area shall be wused for the purchase or sale of any
agricultural produce specified in the notification except in
accordance with the provisions of the Act, and by sub-s. (3)
it is provided that nothing in sub-s. (2) shall apply to,

the purchase or sale of any such agricultural produce, if
its producer is hinmself its seller and the purchaser
purchases it for his own private consunption. It may appear

at first sight that 'subject to the reservation of
transactions covered by sub-s. (3), all trade in agricul-
tural produce in the market area is sought to be brought
within the r regulatory  provisions of the Act. The
exception clause in s. 6(3) is sonewhat nore restricted than
the exception clause in s. 4(2A) of the Bonmbay Act 22 of
1939. By s. 4(1) of the Bonbay Act the Comm ssioner was
aut horised to constitute a market area and by sub-s. (2) it
was provided that no place in such area shall, subject to
the provisions of s. 5A, be used for the purchase or sal e of
any agricultural produce specified in the notification
i ssued thereunder. Sub-section (2A) of 's. 4 provided that
nothing in subs. (2) shall apply to the purchase or sale of
such agricultural produce, if the producer of such produce
is hinmself its seller and the purchaser is a person who
purchases such produce for his own private use or if such
agricultural produce is sold to such person by way of a
retail sale. There was an express provision made in the
Bonbay Act 22 of 1939 which excluded fromthe operation of
sub-s. (2) sale of agricultural produce by way of retai
sale. Under the Cujarat Act no such exclusion is expressly
prescri bed. But, apart from the generality of t he
provisions nmade in the CGujarat Act and the omnission of
retail sales fromthe schene of exclusion, the Act and the
rules clearly indicate that retail sales are not sought to
be regulated by the provisions of the Act. It may be
noticed that the State of Gujarat has not framed any new
rules the rules framed under the Bombay Act 22 of 1939
remain in operation by virtue of s. 64 and the rules franed
under the Bonbay Act 22 of 1939 have been framed on - the
footing that no retail sale is sought to be regulated
thereby. Cause (4) of r. 53 excludes fromthe | evy of fee
sellers who are thenselves producers of the agricultural
produce offered for sale and buyers who by such produce for
their own private and/or household use. Rule 60 which deals
with sales of agricultural produce and trading in nmarkets by
the first clause provides that all agricultural produce
brought into the market shall pass through the principa
mar ket yard or sub-nmarket yards and shall not, subject to
the provisions
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of sub-rule (2) be sold at any place outside such yards.
Sub-rule (2) deals with processed agricultural produce. By

sub-rule (3) it is provided that such details of al

agricultural produce resold in the market area shall al so be
reported to the narket committee in accordance with the
provisions of the bye-laws. Sub-rule (4) enacts that the
price of agricultural produce brought into the mnarket for
sale shall be settled by open auction or by open agreenent
and not by secret signs and no deductions shall be nade from
t he agreed price of the consignment except for any
aut horised trade allowance. The provisions with regard to
information and report to the market conmittee about the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 15

resal e of the agricultural cultural produce and the
prohi bition of sales otherw se than by open auction or by
open agreenment clearly indicate that r. 60 does not dea
with retail sales. The learned Solicitor-General appearing
on behalf of the State of Gujarat has conceded, and we think
that the concession is rightly nade, that the Act read
together with the rules does not purport to place any
restriction upon retail transactions in agricultura
produce. Therefore no licence is required under the Act for
carrying on retail trade in agricultural produce in the
market area, and there is no prohibition against the
carrying on of retail sale in agricultural produce in the
mar ket area

In this connection bye-law 35 (1) (a) of the Agricultura
Produce Market Committee, Ahmedabad al so indicates that no

retail sales are intended to be regulated. That bye-I aw
states that therewill be two classes of Iicensed traders
viz. "A" class traders and "R' class traders: those hol di ng
"A" class traders’ licence shall be entitled to buy and/or
sell agricultural produce in-quantities not below 10 I bs. in
the narket yard : those holding "B" class traders’ |I|icence
shall be entitled to purchaseagricultural produce in quan-
tities not below 10 I'bs. in the market yard and to sell in
retail to ,consumers anywhere in the market area. The "B"
cl ass trader’ I'icence is nanifestly for pur chasi ng

agricul tural produce.

It was then contended that s. 30 conferred power upon the
market conmmittee of summarily evicting fromthe market any
person, if he is found in the market area wi thout holding a
valid licence. This, it was urged, nmade a |l arge inroad upon
the fundanmental right guaranteed to the citizens to nove
freely throughout the territory of India, andto reside and
settle in any part of the territoryin India. But 's. 30
aut horises the eviction fromthe narket any person found to
be operating in the market w thout holding a valid |Iicence.
The power of eviction by the market commttee is limted to
eviction fromthe precincts of the market. The provision is
apparently enacted for the purpose of inposing an
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additional penalty against infraction of the prohibition
contained ins. 6 (2). "Operating in-the market area” can

in the context only mean using a place in the narket -area
for the purchase or sale of agricultural produce specified
in the notification under s. 6(2) otherw se than in
accordance with the provisions of the Act. -~ The apprehension
of the petitioner that a person infringing the regulatory
provisions of the Act nmay be compelled to |l eave his hearth
and honme, at the instance of the Chairnman, the Vice-Chairman
of the Market Commttee, or nenbers, officers, or. Secretary
of the Mrket Comittee, who may be authorised in/ that
behal f, is wholly unfounded. The power conferred is
disciplinary in character, and its exercise is restricted to
the precincts of the market, and only if the offender is
found operating in the nmarket area without a |licence. The
| anguage of the section does not at all warrant the,
submi ssion that a person carrying on trade in agricultura
produce wi thout obtaining a |licence nay be evicted from the
mar ket area

The argunent that s. 27 (2) does not provide fee in excess
of the maximumlicence fee may not be charged by the market
conmttee is also without substance. |In terms sub-s. (2)
provides that the |icences may be granted in such forns, for
such periods, on such terns and conditions and restrictions
as nmay be prescribed or determ ned by the bye-laws and on
paynment of fees determined by the market comrittee wthin
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such maxi na as may be prescribed. That clearly contenplated
fixation of nmaxima by the rules nade under s. 59.

It was then urged that the market comittee was not |awfully
constituted because no fresh elections had been held after
the expiry of three years from Septenber 18, 1958 for which
the nenbers of the committee were entitled to hold office
under s. 6(3) of Bonbay Act 22 of 1939. Section 64 by the
first sub-section repeals the Bonbay Agricultural Produce
Markets Act 22 of 1939 and by the second sub-section

not wi t hst andi ng t he repeal , every mar ket conmittee
established for any market area under any of the Acts so
repeal ed shall, notw thstanding anything contained ins. 11

but subject to the other provisions of the Act, be deened to
be a market commttee established for the said narket area
under the Act and the nenbers thereof holding office
i mediately before the comrencenent of the Act- shall
continue to hold office for the period for which they would
have hel d office, had the Act not been enacted or until the
market . conmmttee is duly reconstituted under s. 1 1
whi chever is earlier. A nmarket committee constituted under
the Bonbay Act 22 of 1939 is therefore entitled to function
under the Gujarat Act, subject to the restrictions contained
in

L7Sup. 165-5
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S. 64(2) (ii). It is comon ground ‘that no fresh

elections were held for the electionof nenbers of the
market committee since, May 1958. Under s. 6 of Bombay Act
22 of 1939 which dealt with the constitution of market
commttees by sub-s. (3) it was provided that every nenber
of a market comm ttee elected or nom nated, when it is first
constituted, shall hold office for a termof two years and
every such nmenber elected or nom nated thereafter shall hold
office for a termof three years. In the normal course, the
menbers of the committee elected in 1958 would have held
of fence for three years. But by sub-s. (3A) it was provided
that the termof office of the outgoing nenbers of a narket
conmittee shall be deened to extend to and expire with the
day before the date of the first general neeting of the
market conmittee constituted in its place. This provision
was enacted by Bombay Act 26 of 1951, presumably with a view
to provide for the interrenum between the expiration of ~the
period of office of the menbers and the constitution of a
fresh committee after elections. The lawful authority  of
the nmenbers of the market committee was, notwithstanding the
expiry of the period, extended by sub-s. (3A) till the date
of the first general meeting of the nmarket committee.

It may be noticed that there has been no deliberate refusa

to hold elections. The period of the market committee was
to end on Septenber 18, 1961 and before that date the
Col I ector of Ahnedabad had taken steps to hold elections to
the market conmittee, but as a petition was pending -in this
Court challenging the vires of the Act the elections could
not be held. This Court declared certain provisions earlier
referred to as invalid and an Ordinance had to be issued
nodi fying or validating those provisions of the Act. That
Ordinance was |later replaced by The Bonbay and Saurashtra
Agricul tural Pr oduce Markets (CQuj arat Amendnent and
Validating Provisions) Act 21 of 1961. The constitutiona

validity of Act 22 of 1939 as anended by CGujarat Act 21 of
1961 was again challenged before this Court and t he
el ections had further to be postponed. This Court upheld the
validity of the inpugned provisions by judgnment dated March
15, 1962: see Mohanmadbhai Khudabuux Chhipa v. The State of
Gujarat(1). Steps were again taken to hold el ections, but in
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the neanwhile a declaration of energency was nade by the
President, and Odinance 1 1 of 1962 was issued by the
CGovernor of Gujarat in exercise of the powers conferred upon
him by the Constitution by virtue of which under S. 3 the
term of office, inter alia, of the menber of the |oca
authority was extended for a period during

(1) [21962] Supp. 3 S. C R 875.
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which the proclamation of enmergency was in force and
thereafter for a period not exceeding six nonths. The

market conmittee constituted or deemed to be constituted
under the Bombay Agricultural Produce Markets Act 22 of 1939
was included in the definition of the term"local authority"
under the said Ordinance.’ This Odinance was substituted by
The Gujarat Local Authorities (Extension of Term Act, 1962.
That Act was repealed by The Gujarat Local Authorities
(Extension of Term (Repeal) and the GQujarat Panchayats
(Amendrment) Act 35 of 1963, by the operation of which the
terms of nmenbers of l1ocal authorities were to stand extended
upto the ‘end of March 1964 or such earlier date as the State
Covernment _or -a person authorised by it may by notification
in the Oficial Gazette specify. Thereafter the Cujarat
Local Authorities (Further Extension of Term) Act 9 of 1964
was enacted. By that Act the termwas extended up to March
1965 by s. 2 thereof. in the meanwhile the Gujarat Act 20 of
1964 being the GQujarat Agricultural Produce Markets Act was
enacted and was brought into force and by virtue of s. 64
thereof the narket committee established under the earlier
Acts was deened to be a nmarket committee established for the
said market under the new Act and nmenmbers ~of the market
conmttee holding office inmediately before the comencenent
of the new Act continued to hold office under ,he new Act.
The contention that there is no legally constituted ' market
comm ttee has therefore no force.

Finally, the validity of the rul'es franed under the Bonbay
Act 22 of 1939 was canvassed. By s. 26(1) of the Bombay Act
the State CGovernnent was authorized to make rules /for the
purpose of carrying out the provisions of the Act: It was
provi ded by sub-s. (5) that the rules made under s. 26 shal
be laid before each of the Houses of the Provincia
Legi sl ature at the session thereof next follow ng-and shal
be liable to be nodified or rescinded by a resolution in
which both Houses concur and such rules shall,  after
notification in the Oficial Gazette, be deened to have been
nodi fied or rescinded accordingly. It was wurged by the
petitioner that the rules framed under the Bombay Act 22 of
1939 were not placed before the Legislative Assenbly or the
| egi sl ative Council at the first session and therefore  they
had no legal validity. The rules under Act 22 of 1939 / were
franed by the Provincial Governnent of Bonbay in 1941, At

t hat time there was no Legislature in session, t he
Legi sl ature having been suspended during the energency
arising out of Wrld War 1. The session of the ' Bonbay

Legi sl ative Assenbly was convened for the first time after
1941 on May 20, 1946 and that session was prorogued on My
24, 1946. The second session of the Bonbay Legislative
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Assenbly was convened on July 15, 1946 and that of the Bom
bay Legislative Council on September 3, 1946 and the rules
were placed on the Assenbly Table in the second session
before the Legislative Assenbly on Septenber 2, 1946 and
before the Legislative Council on Septenber 3, 1946.
Section 26(5) of Bonbay Act 22 of 1939 does not prescribe
that the rules acquired validity only fromthe date on which
they were placed before the Houses of Legislature. The
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rules are valid fromthe date on which they are nade under
S. 26(1). It is true that the Legislature has prescribed
that the rules shall be placed before the Houses of
Legi slature, but failure to place the rules before the
Houses of Legislature does not affect the validity of the
rules, nerely because they have not been placed before the
Houses of the Legislature. Ganting that the provisions of
sub-s. (5) of s. 26 by reason of the failure to place the
rul es before the Houses of Legi sl ature were violated, we
are of the view that sub-s. (5) of S 26 having regard to
the purposes for which it is made, and in the context in
which it occurs, cannot be regarded as mandatory. The rules
have been in operation since the year 1941 and by virtue of
s. 64 of the Gujarat Act 20 of 1964 they continue to renain
in operation.

Al the contentions raised by counsel for the petitioner
must therefore fail and the petition is dismssed wth
costs.

Petition dismssed.
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