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The present order will dispose of one of theissues

relating to decision of the Utar Pradesh Governnent not to
take disciplinary action against Snt. Neera Yadav-respondent

No. 7.

A brief reference to certain earlier events and orders

passed by this Court woul d be necessary.

On consideration of conplaints received during the

period 1994-96 the State Governnent decided to enquire into

the allegations. These allegations related to irregularities in
allotments and conversions of |and in New Okhla Industria

Devel opnent Authority (in short "NODA ). Explanation was
asked by Principal Secretary (Heavy Industries) of 'the
Government of U P. fromSnt. Neera Yadav. On 2.2.1995 the
then Chief Mnister of U P. observed that there was no need for
any action in the matter. In Novenber, 1995, a Menorandum

was submitted by NO DA Entrepreneurs Association- the
petitioner in the present wit petition, requesting for enquiry
by the Central Bureau of Investigation (in short the 'CBI")
regarding the alleged irregularities in allotnments and
conversions in NODA. It appears at different stages Snt

Neera Yadav submitted her explanations. On 13.12.1996 a

letter was witten by the then Director CBlI Sri. Jogi nder Singh
regardi ng informati on received from sources pertaining to
alleged irregularities in the matter of allotnents, conversions
and regul ari zation of plots in NO DA Taki ng i nto-account the
said letter the State Government constituted a Comm ssion
(hereinafter referred to as Justice Mirtaza Hussain

Conmi ssion). A report was submtted by the said Conm ssion

on 9.12.1997. In the report various details were given.  On the
basis of the report, the then Chief Secretary reconmended
departmental action in respect of specific findings against

Snt. Neera Yadav and also an enquiry by the Vigilance
department in matters relating to which the Conm ssion had

not given any clear finding. The then Chairnman of Board of
Revenue M. A P. Singh was recomended to be the enquiry
officer. The then Chief Mnister concurred with the findings of
the then Chief Secretary. In the neantinme, the wit petition
had been filed before this Court. By order dated 6.1.1998 this
Court directed the State Government to indicate its stand on
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affidavit in respect of the conclusions of Justice Mirtaza
Hussai n Commission. On 9.1.1998 the then Chief Mnister of
the State approved the findings of the then Chief Secretary
recorded on 27.12.1997 and specifically in relation to the
suggestions for departnental action in accordance with the
rules. On that very date the State of Uttar Pradesh filed an
affidavit before this Court wherein it was stated that keeping
in viewthe gravity of the irregularities conmtted, it has
decided to start departnental proceedings against Snt. Neera
Yadav. It was also stated in the affidavit that regardi ng those
charges about which the Comm ssion had expressed its
inability to give specific reconmendations for want of further
i nvestigation, the State Governnent had decided to get the
matter inquired into by the Vigilance departnent of the State.
Taking note of all these aspects, this Court by order dated
20.1.1998 directed that the matter shoul d be investigated by
the CBI and if such investigation discloses the conmmi ssion of
crimnal offence the person/persons found responsible should
be prosecutedin a Crimnal court. It was specifically noted
that the State Governnent was proposing to initiate
departmental proceedi ng agai nst Snt. Neera Yadav. On
18.12.1998 the State Governnent of Uttar Pradesh filed an
affidavit before this Court stating that the enquiry by the

Vi gi | ance departnent which was initiated in respect of those
aspects about which Comm ssion had expressed its inability to
gi ve specific recomrendati on was bei ng dropped on account of
the fact that the CBl was enquiring into the natter. Prior to
that on 26.5.1998 charge sheet had been issued to Smt. Neera
Yadav and an enquiry officer was appointed. Three charges
franed were as foll ows:

"1. Al'l ot ment and conversion of residentia

plots in her favour and also in favour of her

two daughters.

2. Al l ot nent/ conversi on of residential plots

in favour of Anand Kumar/ Subash Kunmar

within three nonths of their appointment as

carpenter and junior clerk.

3 Al | ot ment/ conversi on of the residentia
pl ot to Rajeev Kumar Dy. CEO and increase in
area."

On 25.2.1999 Snmt. Neera Yadav filed a representation

stating that in view of the crimnal investigation, departnenta
proceedi ngs shoul d not proceed. On 1.5.1999 the State of

UP. filed an affidavit before this Court indicating that

di sciplinary action had been initiated against Snt. Neera
Yadav and charge sheet had been issued on her on 26.5.1998.

It was al so stated therein that Snt. Neera Yadav had

requested that since the matter was being inquired into by the
CBl, departnmental inquiry should be dropped. The State

Gover nment obtained the opinion of its Law departnment which
found that the departnental inquiry was validly initiated, and
further plea to keep the proceeding in abeyance was taking
note of by referring to para 1.8 of the Vigilance Manual. On
8.7.1999 the Principal Secretary (Law) of the State took a
stand that parallel inquiry should be avoi ded and that any
action should be taken after conpletion of the CBl inquiry, on
the basis of its report. On 22.7.1999 the then Chief Mnister
noted that when the CBl investigation was in progress, paralle
adm ni strative enquiry was not necessary. On 5.8.1999 the
Government of Uttar Pradesh passed an order keeping the

di sciplinary proceedings in abeyance. On 19.1.2001 this Court
passed the order directing the State of Uttar Pradesh to file an
af fidavit about present position in relation to departnental
enquiry. In conpliance of the said order, on 8.11.2001 the
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State of Uttar Pradesh filed an affidavit stating that it has kept
the disciplinary proceeding in abeyance till the CBl enquiry is
over. On 28.3.2002 CBI submitted its report in seal ed cover.
This Court directed the State of U P. to file an affidavit in
respect of action taken against the officers and directed that
the affidavit should also indicate the stage of disciplinary
proceedi ngs agai nst Snt. Neera Yadav.

Thereafter starts a newtwist to the whole matter. On
13. 6. 2002 the Legal Renenbrancer of the State opined that it
woul d not be appropriate to accord sanction for prosecution or
initiate departnental proceeding for any irregularity. On

24.6. 2002 the Advocate General concurred with the said

opi ni on. On 28.6.2002 the Governnent of U.P. decided not to
take departnental action/initiate prosecution in relation to
the recomendations in the report of the CBI. The State of

U P. on 17.9.2002 filed an-affidavit before this Court stating
that there was no justification for initiating departnenta
enquiry as "after detailed consideration of the report of the CB
no justification was found for initiating departnental enquiry",
since the departnental enquiry reconmended by Justice

Murtaza Hussain’s Conmm ssion was based only on those

points. In the light of said facts the allegations were not

| egal |y tenabl e and the CGovernment has decided to close the
pendi ng departmental enquiry. On 11.1.2005 this Court in
relation to certain issues passed the follow ng order

"Having regard to the nature of the

proceedings it woul d be appropriate to appoint

a Commission to gointo the various questions

raised in these matters including the issue as

to why the departnmental —action has been

dropped agai nst several respondents as

poi nted out by the Amicus Curiae in his report

filed on 14.12.2004. M. K T.Thonas, retired

judge of this Court is appointed as the sole

menber of the Comm ssion.”

The Conmi ssion franed several i ssues and noted that
the State Governnent should not have dropped disciplinary
proceedi ng agai nst Snt. Neera Yadav in the |ight of adverse
findi ngs agai nst her in the report of the Judicial Conmi ssion
as well as on the report of the CBI. The State of U P. was
asked to clarify as to under what circunstances the decision
to drop the departnental proceeding was taken. The entire
records relating to the decisions at different stages have been
brought on record and a synopsis has al so been filed referring
to various letters/observations/findings at different points of
time.
The order dated 16th Septenber, 2002 is the one the
legality of which is questioned. The entire order needs to be
guoted. The sane reads as foll ows:
"By the notification no. 86/ N 96, dated 25
January 97 one man inquiry comi ssion was
constituted. The Commi ssion inquired into the
irregularities commtted by Snt. Neera Yadav,
| AS (1971), during her posting as Chief
Executive O ficer, Noida in allotnment of plots
and properties.
On the basis of the report submtted by
Hon’ bl e M. Justice Murtaza Husain I nquiry
Conmi ssion it was decided to initiate
departnmental inquiry against Snt. Neera
Yadav and by the order of Appointnment Section
-5 No. 930(1)/ Two-5-98-22(29)/74 dated
26.5. 1998 charge sheet was issued agai nst
Sm . Neera Yadav.
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Sm. Neera Yadav vide her applications dated
16.9.98, 25.2.99 and 3.5.99 requested for
cancel | ation of departmental inquiry being
initiated agai nst her, on which after due
consi deration the departmental inquiry
initiated against Smt. Neera Yadav was stayed
vide Govt. Order No.4209/ Two- 599-

35(136)/97 dated 5 Aug., 1999 till finalization
of inquiry by the CBlI against Snt. Neera
Yadav.

Because in the case under consideration the
report of the CBlI was received on 28.3.2002
along with the recomendati on, after

exam nation of which State Govt. did not find
it necessary to take any action on the point of
departrental inquiry against Snt. Neera

Yadav.

It is worth mentioning that the points on

whi ch Departnental Inquiry was initiated

agai nst Snt. Neera Yadav on the basis of the
report of Hon'ble M. Mirtaza Husain, on the
same point after due consideration of the CB
inquiry report it was found'that the
departnental inquiry was not required
Therefore, in view of the above it was decided
by the Govt. that the departnental inquiry
pendi ng agai nst Snt. Neera Yadav may be

dr opped.

Therefore, H's Excellency, the Governor, grants
perm ssion to drop the pendi ng departmenta

i nquiry agai nst Sm. Neera Yadav, |AS (1971)."

The basis as culled down fromthe order is as follows:

"It is worth mentioning that the points on

whi ch Departmental Inquiry was initiated

against Snt. Neera Yadav on the basis of the

report of Hon’ble M. Mirtaza Husain, on the

sanme point after due consideration of the CB

inquiry report it was found that the

departrmental inquiry was not required

Therefore, in view of the above it was deci ded

by the Govt. that the departnmental inquiry

pendi ng agai nst Sm. Neera Yadav may be

dr opped. "

Learned Amicus Curiae has subnmitted that concl usions

are not based on any rationality. Departnental proceedings
and crimnal proceedings stand on different footings. There is
no rationality in the decision and it cannot be said to be
reasonabl e by any standard.

Per contra, |earned counsel for the State of U P.

submitted that taking into account the totality of
circunstances, the order was passed and there is nothing
illicit init. M. KT.S Tulsi, |earned counsel appearing for
Sm. Neera Yadav subnitted that the order does not suffer
fromany infirmty and in any event if it is conceded for the
sake of argument that there was any infirmty, this Court can
direct the proceedings to take off fromthe stage as it stood on
5.8.1999 when the Govt. of Utar Pradesh had passed order

for keeping the departmental proceeding in abeyance. This is
in fact a re-iteration of the stand taken by the State
Government. We are not only baffled but al so perpl exed at
such a stand being taken by the State. This prima facie shows
that the State Governnent is interested to protect Snt. Neera
Yadav at any cost.

A bare perusal of the order which has been quoted in its
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totality goes to show that the sane is not based on any

rati onal foundation. The conceptual difference between a
departrental enquiry and crimnal proceedi ngs has not been
kept in view. Even orders passed by the executive have to be
tested on the touchstone of reasonabl eness. (See: Tata Cel |l ul ar
v. Union of India (1994(6) SCC 651), and Teri Cat Estates (P.)
Ltd. v. U T. Chandigarh and Ors. (2004 (2) SCC 130). The
conceptual difference between departnental proceedi ngs and
crimnal proceedings have been highlighted by this Court in
several cases. Reference may be made to Kendriya Vidyal aya
Sangat han and Qthers v. T. Srinivas (2004(7) SCC 442),

H ndustan Petrol eum Corporation Ltd. and Qthers v. Sarvesh
Berry (2005(10) SCC 471) ‘and Uttaranchal Road Transport

Cor pn. v. Mansaram Nai nwal (2006(6) SCC 366).

The purpose of departmental enquiry and of prosecution

is two different and distinct aspects. The crimnal prosecution
is launched for an of fence for violation of a duty the offender
owes to the society, or for breach of which | aw has provided
that the offender shall nake satisfaction to the public. So
crinme is an act of conmission in violation of |aw or of omi ssion
of public duty. The departmental enquiry is to maintain
discipline in the service and efficiency of public service. It
woul d, therefore, be expedi ent that the disciplinary
proceedi ngs are conducted and conpl eted as expeditiously as
possible. It is not, therefore, desirable to |ay down any
guidelines as inflexible rules in which the departnmenta
proceedi ngs may or may not be stayed pending trial in

crimnal case against the delinquent officer. Each case
requires to be considered in the backdrop of its own facts and
ci rcunst ances. There would be no bar to proceed

simul taneously with departnmental enquiry and trial of a
crimnal case unless the charge in the crinminal trial is of grave
nature invol ving conplicated questions of fact and | aw.

O fence generally inplies infringement of public duty, as

di stingui shed frommere private rights puni shabl e under

crimnal law. Wen trial for crimnal offence is conducted it
shoul d be in accordance with proof of the offence as per the
evi dence defined under the provisions of the |Indian Evi dence
Act 1872 (in short the 'Evidence Act’). Converse is the case of
departmental enquiry. The enquiry in a departnmenta

proceedi ngs relates to conduct or breach of duty of the
del i nquent officer to punish himfor his m sconduct defined
under the relevant statutory rules or law. That the strict
standard of proof or applicability of the Evi dence Act stands
excluded is a settled | egal position. Under these

ci rcunmst ances, what is required to be seen i s whether the
department enquiry woul d seriously prejudice the delinquent

in his defence at the trial in a crimnal case. It is always a
guestion of fact to be considered in each case depending on its
own facts and circunstances.

A three-judge Bench of this Court in Depot Manager, A.P.
State Road Transport Corporation v. Mhd. Yousuf Mya and
Os. (1997 (2) SCC 699) analysed the |egal position in great
detail on the above |ines.

The aforesaid position was al so noted in State of
Raj asthan v. B. K. Meena and Ors. (1996 (6) SCC 417).

There can be no straight jacket fornula as to in which

case the departnental proceedings are to be stayed. There

may be cases where the trial of the case gets prolonged by the
di l atory nethod adopted by delinquent official. He cannot be
permtted to, on one hand, prolong crimnal case and at the
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sanme tinme contend that the departmental proceedi ngs should
be stayed on the ground that the crimnal case is pending.

In Capt. M Paul Anthony v. Bharat Gold Mnes Ltd

(1999 (3) SCC 679), this Court indicated some of the fact
situations which woul d govern the question whether
departmental proceedi ngs shoul d be kept in abeyance during
pendency of a crimnal case. |In paragraph 22 concl usions
whi ch are deduci bl e from various deci sions were sumrari sed.
They are as foll ows:

(i) Departnental proceedings and proceedings in a

crimnal case can proceed sinultaneously as there is no
bar in their being conducted sinultaneously, though
separatel y.

(ii) If the departmental proceedi ngs and the crimnal case
are based on identical and sinmilar set of facts and the
charge in the crimnal case against the delinquent

enpl oyee iis of a grave nature which involves conplicated
guestions of law and fact, it would be desirable to stay
the departnmental proceedings till the conclusion of the
crimnal case

(iii) Whether the nature of acharge in a crimnal case is
grave and whet her conplicated questions of fact and | aw
are involved in that case, will depend upon the nature of
of fence, the nature of the case | aunched agai nst the

enpl oyee on the basis of evidence and material collected
agai nst himduring investigation or as reflected in the
char ge- sheet .

(iv) The factors nentioned at (ii) and (iii) above cannot be
considered in isolation to stay the departnenta
proceedi ngs but due regard has to be givento the fact
that the departnmental proceedi ngs cannot be unduly

del ayed.

(v) If the crimnal case does not proceed or its disposal is
bei ng undul y del ayed, the departmental proceedi ngs,

even if they were stayed on account of the pendency of
the crimnal case, can be resuned and proceeded with so

as to conclude themat an early date, so that if the

enpl oyee is found not guilty his honour may be
vindi cated and in case he is found guilty, the

adm nistration may get rid of himat the earliest.

The position in law relating to acquittal ina crimnal
case, its effect on departnmental proceedings and re-

i nstatenent in service has been dealt with by this Court in
Union of India and Anr. v. Bihari Lal Sidhana (1997 (4) SCC
385). It was held in paragraph 5 as foll ows:

5. It is true that the respondent was acquitted

by the crimnal court but acquittal does not

automatically give himthe right to be re-

instated into the service. It would still be open
to the conpetent authority to take decision
whet her the delingquent governnent servant

can be taken into service or disciplinary action

shoul d be taken under the Central G vi

Services (Classification, Control and Appeal)

Rul es or under the Tenporary Service Rul es.
Admittedly, the respondent had been working

as a tenporary government servant before he
was kept under suspension. The term nation

order indicated the factumthat he, by then
was under suspension. It is only a way of

descri bi ng himas being under suspension
when the order canme to be passed but that

does not constitute any stignma. Mere acquitta

of government enpl oyee does not
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automatically entitle the governnent servant

to reinstatenment. As stated earlier, it would be
open to the appropriate conpetent authority to
take a deci sion whether the enquiry into the
conduct is required to be done before directing
rei nstatenment or appropriate action should be
taken as per law, if otherw se, available. Since
the respondent is only a tenporary

government servant, the power being avail able
under Rule 5(1) of the Rules, it is always open
to the competent authority to invoke the said
power and terminate the services of the

enpl oyee instead of conducting the enquiry or

to continue in service a government servant
accused of defal cation of public noney. Re-

i nstatenment would be a charter for himto

i ndulge with inmpunity in msappropriation of
publ i c noney."

The standard of proof required in departnenta
proceedings is not the same as required to prove a crimna
charge and even if there is an acquittal in the crimna
proceedi ngs the sane does not bar departnental proceedings.
That being so, the 'order of the State Governnent decidi ng not
to continue the departnmental proceedings is clearly untenable
and is quashed. The departnental proceedi ngs shall continue.
M. K T.S Tulsi, learned counsel for Snt. Neera Yadav
stated that an appropriate notion shall be nade before the
departnental authorities to keepthe proceedings in abeyance
till conclusions of the crimnal proceedings. |f such prayer is
nmade, the sane shall be considered in the Iight of the
principles set out by this Court in H ndustan PetroleumlLtd.’s
case (supra) and Uttaranchal Road Transport Corpn.’s case
(supra). It is ordered accordingly.




