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The appel l ant is an organi zation representing a section of Jain
conmunity. It approached by wit petition the H gh Court of Bonbay
seeki ng i ssuance of a mandanus/direction to the Central Governnment

to notify "Jains’ as a 'mnority’ comunity under section 2(c) of the
Nati onal Commi ssion for Mnorities Act, 1992 (shortly referred to as
the Act).

Section 2(c) of the Act defines mnority thus :-
"Mnority, for the purposes of this Act, neans a community notified
as such by the Central Governnent;"

The Hi gh Court of Bonbay by the inpugned order sinply
di sposed off the petition on the ground that the clai mof varous
conmunities to the status of "mnority’ for purpose of seeking
constitutional protections is one of the nmain issues pending before a
bench of el even judges of this court in the case-of TMA Pai Foundation
[ 2002 (8) SCC 481].

Thi s appeal stood adjourned on several dates awaitingthe
judgrment in the TMA Pai Foundation case. In the counter affidavit filed
the Central CGovernnent stated that they woul d abi de by the judgnent
of the el even judges’ Bench in TMA Pai Foundati on case and thereafter
consider the claimof Jains to the status of minority comrmunity under
the Act.

During the pendency of this appeal, the el even judges' Bench
decision in TMA Pai was delivered and the decision is reported in 2002
(8) SCC 481.

Amongst several questions which were fornul ated for answer by
the el even judges Bench the nost inportant question included was as
under: -

"What is the nmeaning and content of the expression "minority" in
Article 30 of the Constitution of |ndia?"

The answer in the opinion of majority in the Bench of eleven
j udges speaking through Kirpal, CJ (as he then was) is the
followi ng :-

Ans: Linguistic and religious mnorities are covered by the expression
"mnority" under Article 30 of the Constitution. Since reorganization
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of the States in India has been on linguistic |lines, therefore, for the
purpose of determning the minority, the unit will be the State and

not the whole of India. Thus, religious and |inguistic nmnorities, who
have been put on a par in Article 30, have to be considered

st atew se.

[ Enphasi s added]

After the decision of the el even judges’ Bench case (supra),
additional affidavit by the Central Governnment through its Joint
Secretary, Mnistry of Social Justice & Enpowernent has been fil ed.

The stand now taken by the Central Government in this appeal before
this court is that in accordance with the law laid down by the najority
opinion in the TMA Pai case (supra), it is "for the State Governnent to
decide as to whether the Jain comunity should be treated as a

mnority comunity in their respective states after taking into account
their circunstances/conditions in that state". It is also inforned that
the State CGovernnents of Chhatisgarh, Mharashtra, Madhya Pradesh,

Uttar Pradesh and Uttaranchal have already notified Jains as "mnority’
in accordance w th the provisions of the respective State Mnority
Comm ssi ons Act.

Learned Counsel U.U. Lalit, in the light of |aw declared in the

deci sion of the eleven judges’ Bench (supra) and the consequent stand
taken by the Central Governnent, strenuously urged that for the
purpose of notifying a comunity as 'mnority’ at the national |evel,
the Central CGovernnent, which is enpowered to consider the claimof

a particular conmunity for being notified as such under section 2(c),
cannot shirk its statutory responsibility. It is argued that the | ega
position explained by the majority viewin the eleven judges Bench
case that State Governnents can determne the minority status of a
conmunity in states formed on |inguistic basis under States
Reor gani sati on Act, 1956 does not render the power of Centra
CGovernment under section 2(c) of the Act redundant.

Learned counsel representing the claimof the nenbers of the
Jain community before this court further submtted that in accordance
with section 2(c) of the Act, Muslins, Christians, Sikhs, Buddhists,
Zoroastrians (Parsees) have already been notified as mnority
conmunities for the purpose of the Act and the Jai ns having
substantiated their claimof being a religious mnority, the refusal to
notify them as such under the Act is unjustified and abdication of
statutory powers of the Central Government.

We have heard Learned Additional Solicitor General Shri B
Dutta, appearing for the Central Governnent who nerely reiterated
the stand taken in the affidavit filed on behalf of the government that
in view of the judgnent in TMA Pai case (supra), the Centra
Government henceforth will have no role to play. It is for the
respective State Governnents to take decision on the claimof Jains
dependi ng upon their social condition in the respective states.

The expression "minority’ has been used in Articles 29 and 30 of
the Constitution but it has nowhere been defined. The Preanble of the
Constitution proclains to guarantee every citizen 'liberty of thought,
expression, belief, faith & worship’. Goup of Articles 25 to 30
guarantee protection of religious, cultural and educational rights to
both majority and minority communities. It appears that keeping in
view the constitutional guarantees for protection of cultural
educational and religious rights of all citizens, it was not felt necessary
to define "mnority’. Mnority as understood fromconstitutional schene
signifies an identifiable group of people or comunity who were seen
as deserving protection fromlikely deprivation of their religious,
cultural and educational rights by other comunities who happen to
be in mpjority and likely to gain political power in a denocratic form of
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Gover nment based on el ection

In the background of constitutional schene, the provisions of the
Act therefore instead of giving definition of "mnority’ only provide for
notifying certain communities as 'mnorities’ who mght require specia
treatnment and protection of their religious, cultural and educationa
rights. The definition of "mnority’ given under the Act in section 2(c) is
in fact not a definition as such but only a provision enabling the
Central Government to identify a community as a "minority’ which in
the consi dered opinion of the Central Government deserves to be
notified for the purpose of protecting and nonitoring its progress and
devel opnent through the Comm ssion

The Statenent of Objects and Reasons for the enactnent reads

t hus: -

"The M norities Conmmissionwas set up on January, 1978 for providing
an institutional arrangement for evaluating the safeguards provided in
the Constitution for protection of the mnorities and to make
recomendati ons for ensuring inplenmentation of the safeguards and
the | aws.

The M norities Conmission with statutory status would infuse

confi dence among the ninorities about the working and the

effecti veness of the Conmission. It would also carry nore wei ght
with the State Governnents/ Union Territory Admnistrations and

the Mnistries/ Departments and the other O ganizations of the
Central Governnent.

It has, therefore, been decided to give statutory status to the
M norities Conm ssion by the proposed |egislation

The National Conmission for Mnorities wll consist of a Chairperson
and si x menbers.

The main task of the Conm ssion shall beto evaluate the progress of
the devel opnent of minorities, nonitor the working of the safeguards
provided in the Constitution for the protection of the interests of
mnorities and in | aws enacted by the Central Governnent or State
Covernments, besides | ooking into the specific conplaints regarding
deprivation of rights and safeguards of the mnorities. It shall also
cause studies, research and anal ysis to be undertaken on the issues
relating to soci o-econom ¢ and educational devel opment of the

m norities and nake recomendations for the effective

i npl enentati on of the safeguards for the protection and interests of
mnorities by the Central Governnent or State Governnents. |t nay

al so suggest appropriate neasures in respect of any minority to be
undertaken by the Central Government or State Covernnent."

The Comm ssion set up under the Act has several functions to

perform which are provided, in section 9. The functions entrusted are
for ensuring progress and devel opnent of minorities and protecting
their religious, cultural and educational rights. There is no specific
function conferred under section 9 on the Comm ssion to identify any
conmunity as a 'minority’ and recommend to the Central Governnent

that it be so notified under section 2(c) of the Act.

On considering the general functions of the Conmi ssion

enuner ated under section 9 which are only illustrative and not
exhaustive, the Comm ssion cannot be said to have transgressed its
authority in entertaining representation, demands and counter-

demands of menbers of Jain comunity for the status of "mnority’.
Keeping in view the provisions of the Act, the recomendati on nade

by the Commission in favour of the Jains is in the nature of advice and
can have no binding effect. The power under section 2(c) of the Act
vests in the Central Governnment which alone, on its own assessment,

has to accept or reject the claimof status of minority by a conmunity.
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After the verdict in the eleven judges’ Bench in TMA Pai

Foundati on case (supra), the legal position stands clarified that
henceforth the unit for determ ning status of both |inguistic and
religious mnorities would be "state’. This position is doubly clear not
only fromthe answer given in conclusion to question no. 1 quoted

above but al so the observations contained in paras 76 and 81 of the
majority judgnent quoted hereinafter.

"76. 1f, therefore, the State has to be regarded as the unit for

determining "linguistic mnority" vis-‘-vis Article 30, then with
"religious mnority" being on the same footing, it is the State in
relation to which the majority or minority status will have to be

det er m ned.

81. As a result of the insertion of Entry 25 into List Ill, Parlianent
can now |l egislate in relation to education, which was only a State
subj ect  previously. The jurisdiction of Parliament is to make laws for
the whole or a part-of India. It is well recognized that geographica
classification is not violative of Article 14. It would, therefore, be
possi bl e that, with respect to a particular State or group of States,
Parliament may legislate in relation to education. However, Article 30
gives the right to a linguistic or religious mnority of a State to
establ i sh and adm ni'ster educational institutions of their choice. The
mnority for the purpose of Article 30 cannot have different

nmeani ngs dependi ng upon who is | egislating. Language being the basis
for the establishnment of different States for the purposes of

Article 30, a "linguistic mnority" will have to be determned in
relation to the State in which the educational institution is sought
to be established. The position with regard to the religious

mnority is simlar, since both religious and linguistic mnorities
have been put on a par in Article 30."

[ Enphasi s added]

Henceforth, before the Central Government takes deci'sion on

clains of Jains as a "minority’ under section 2(c) of the Act, the
identification has to be done on a state basis. The power of Centra
CGovernment has to be exercised not nerely on the advice and
recomendati on of the Comm ssion but on consideration of the social
cultural and religious conditions of the Jain community in each state.
Statistical data produced to show that a community is nunerically a
mnority cannot be the sole criterion. If it is found that a majority of
the nmenbers of the community belong to the affluent class of

i ndustrialists, businessmen, professionals and propertied class, it my
not be necessary to notify themunder the Act as such and extend any
special treatment or protection to themas mnority. The provisions
contained in the group of Articles 25 to 30 is a protective unbrella
agai nst the possible deprivations of fundanental right of religious
freedoms of religious and linguistic mnorities.

The recomendati on in favour of Jains by the National Mnority

Conmi ssi on was nmade before the El even Judges’ Bench of ‘this Court

in TMA Pai case (supra) had clarified the concept of "mnority’ for the
pur pose of extending constitutional protection

It is not for this court to issue any direction or mandate on the
basis of the claimof some menbers of the Jain community, which is
opposed to by another section of the same conmunity.

Before parting with this case, this Court cannot resist from
maki ng some observations which are considered necessary in order to
rem nd the National and State Comm ssions for Mnorities, the scope
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and nature of their functions under the provisions of the Act and the
role they have to play in constitutional perspective.

The history of the struggle for independence of India bears
anple testinmony of the fact that the concept of 'minorities’ and the
demands for special care and protection of their religious and cultura
rights arose after bitter experience of religious conflicts which
intermttently arose in about 150 years of British Rule. The demand of
partition gained momentumat the tinme the Britishers decided to | eave
by handi ng over self-rule to Indians. The Britishers always treated
H ndus and Muslinms as two different groups of citizens requiring
different treatnent. To those groups were added Angl o-Indi ans and
Christians as a result of |arge scale inter-marriages and conversi ons of
several sections of conmunities in India to Christianity. Prior to
passi ng of the Independence Act of India to hand over self-rule to
I ndi ans, Britishers in the course of gradually concedi ng some
denocratic rights to Indians, contenplated formati on of separate
constituenci es on reservations of certain seats in |legislature in
proportion to the popul ati on of” Hndus and Muslins. That attenpt was
strongly resisted by both prom nent H ndu and Muslim national |eaders
who had jointly and actively participated in the struggle for
i ndependence of India.

The attenpt of the Britishers to formseparate el ectorates and

make reservations of seats on the basis of population of H ndus and
Musl i ns, however, ultimately led to revival of denmand for reservations
of constituencies and seats in the first el ected government to be
formed in free India. Resistance to such demands by Hi ndu and sone
Muslim | eaders ultimately led topartition of India and formation of
separate Muslim State presently known as Paki'stan.

Many ot her revel ati ons concerning conpeting clainms for
reservation of seats on religious basis can be gathered fromthe
personal diary of prom nent national |eader |ate Abdul Kal am Azad.

The diary was nmade public, in-accordance with his last wish only after
25 years of independence. The publication of Azad' s diary made it
necessary for constitutional expert H M Seervai to re-wite his
chapter under caption 'Partition of India \026 Legend and Reality’ in his
book on ' Constitutional Law of India'. Many apprehensions and fears
were expressed and di sturbed the mnds of the Mislinms. They thought

in denmpocracy to be set up in India, the H ndus being in mjority
woul d al ways dom nate and retain political power on the basis of their
voting strength. There were al so apprehensi ons expressed by nmany

prom nent Miuslimleaders that there m ght be interference with and

di scouragenent to their cultural, religious-and educational rights.
Abdul Kal am Azad acted as nediator in negotiations between the

nati onal |eaders of the tinmes nanely |ate Nehru and Patel on one side
and | ate Jinnah and Liagat Ali on the other. Nehru and Patel insisted
that in the new Constitution, there would be one united India

bel ongi ng to people of various religious faiths and cultures with al
having full freedomof their social, cultural, religious and other
constitutional rights. They advocated one single citizenship to every

I ndi an regardl ess of his |anguage or religion. The opposing group  of
Muslim | eaders, in the interest of menmbers of their comunity,

insisted on providing to them participation in denocratic processes
proportionate to their ratio of population and thus counter-bal ance the
likely domination of Hindu majority. They also insisted that separate
el ectoral constituenci es based on their popul ati on be forned and seats
be reserved for themin different parts of India. Late Abdul Kal am Azad
tried his utnost to find a mdway and thus break the stal emate

bet ween the two opposi ng groups but Nehru and Patel renained

resolute and rejected the proposal of Jinnah and Liagat Ali. The tragic
result was that provinces with the highest Mislimpopulation in the
erstwhile States of Sindh, Punjab and Bal uchi stan had to be ceded to
forma separate theocratic nation - Pakistan. See the foll ow ng
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paragraph 1.314 at pg. 153 of 'Constitutional Law of India by H M
Seervai, Fourth Edition, Vol.Il :-

"1.314. Azad passionately believed in Hi ndu-Mislimunity, but he found
that fromthe md-twenties Gandhi had | ost interest in H ndu-Mislim
unity and took no steps to secure it. Further, Azad had played a

| eading part in providing a franework for the Constitution of a free
and united India on which the Cabinet Mssion Plan was | argely based,
a Plan which offered India her [ast chance to remain united. However,
Gandhi, Nehru and Patel destroyed the Plan, and accepted partition
instead. Azad did his utnmost to prevent the partition of India, but he
failed to persuade Nehru and Gandhi not to accept partition.”

It is against this background of partition that at the tine of
giving final shape to the Constitution of India, it was felt necessary to
all ay the apprehensions and fears in the nminds of Miuslins and ot her
religi ous comunities by providing to them special guarantee and
protection of their religious, cultural and educational rights. Such
protection was found necessary to naintain unity and integrity of free
I ndi a because even after partition of India, communities |like Mislinms
and Christiansin greater numbers living in different parts of India
opted to continue to live in I'ndia as children of its soil

It is with the above aimin viewthat the franers of the
Constitution engrafted group of Articles 25 to 30 in the Constitution of
India. The nminorities initially recogni zed were based on religion and on
national |evel e.g. Mslinms, Christians, Anglo-Indian and Parsis.
Muslims constituted the | argest religious minority because Migha
period of rule in India was | ongest followed by British rule during which
many | ndi ans had adopted Mislim and Christian religions.

Parsis constituted a nunerically smaller mnority. They had
mgrated fromtheir native State Iran and settled on the shores of
Guj arat adopting the CGujarati |anguage, custonms and rituals thus
assimlating thenmsel ves into the |Indian popul ati on.

The so-called mnority communities |ike Sikhs and Jains were not

treated as national mnorities at the time of framing the Constitution

Si khs and Jains, in fact, have throughout been treated as part of the

wi der Hi ndu communi ty which has different sects, sub-sects, faiths,

nodes of worship and religious philosophies. In various codified

customary laws |ike H ndu Marriage Act, Hi ndu Succession Act, H ndu
Adoption and Mai ntenance Act and other |aws of pre and post-

Constitution period, definition of 'H ndu included all sects, sub-sects of
H ndu religions including Sikhs and Jains.

The word ' H ndu’” conveys the i mage of diverse groups of

comunities living in India. If you search for ‘a person by name Hi ndu

he is unidentifiable. He can be identified only on the basis of his caste
as upper caste Brahmin, Kshatriya or Vaish or of |ower caste described
in ancient India as Shudras. Those who fall in the“H ndu class of

" Shudras’ are now included in the Constitution in the category of
Schedul ed Castes with special privileges and treatnent for their
upliftrment. This was found necessary to bring themat par wth upper
castes in H ndu society. The aboriginals, who have no caste were

consi dered as distinct fromfour castes or Varnas of Hi ndu society.

They have been treated favourably in the Constitution as Schedul ed

Tri bes. For them also there are provisions for special treatment and
grant of special privileges to bring themon level with the other castes
fromthe main advanced streans of Indian society.

There is a very serious debate and difference of opinion between

religi ous phil osophers and historians as to whether Jains are of Hi ndu
stock and whether their religion is nore ancient than the vedic religion
of Hindus. Spiritual philosophy of Hi ndus and Jains in many respect is
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di fferent but the quintessence of the spiritual thought of both the
religions seens to be the sane. The influence of Hi ndu vedic religion is
quite apparent in the custom style of living, belief and faith of Jains.
Jains do not worship inages or idols of Gods but worship their

Ti rat hankars meaning their ideal personalities who have attained

human perfection and excell ence by a process of self-inprovenent.

The literal meaning of the word 'Jain’ is one who has attained 'victory’.
It signifies a person who has attained victory over hinmself by the
process of self-purification. "Jain’ is a religious devout who is
continuously striving to gain control over his desires, senses and
organs to ultimtely becone naster of his own self.

Thi s philosophy is to sone extent simlar to the vedi c phil osophy
expl ai ned by Lord Krishna in 'Bhagwat Geeta’', where Lord Krishna
describes qualities of a perfect human as 'Stithpragya’ . Geeta has used
the exanple of Tortoise to describe a bal anced hunman-bei ng as one

who has gained full control over his organs like a Tortoi se does which
whenever needed, opens its |inbs of body and when not needed,

cl oses 't hem

Thus, Hi ndui smi can be called a general religion and common
faith of India whereas Jainism is a special religion formed on the basis
of qui ntessence of Hindu religion. Jainismplaces greater enphasis on
non-vi ol ence (' Ahinsa’) and conpassion (' Karuna'). Their only
di fference fromH ndusis that Jains do not believe in any creator |ike
CGod but worship only the perfect human-bei ng whom they called
Ti rat hankar. Lord Mahavir was one in the generation of Thirthankars.
The Tirat hankars are enbodi nents of perfect human-bei nhgs who have
achi eved human excell ence at mental and physical levels. In
phi | osophi cal sense, Jainismis a reform st novement anongst H ndus
i ke Brahansanajis, Aryasansjis and Lingayats. The three main
principles of Jainismare Ahinsa, Anekantvad and Aparigrah. [See :\1026 1)
Encycl opedia of Religion and Ethics Vol. 7 pg. 465; 2) H story of Jains by A K Roy
pgs. 5 to 23; and Vinoba Sahitya Vol. 7 pg. 271 to 284].

It is not necessary to go into greater details of philosophical and

i deol ogi cal beliefs and conduct of Jains. They have been dealt with in
necessary detail in the recomendations of the National Conmission

for Mnorities.

We have traced the history of India and its struggle for

i ndependence to show how the concept of minority devel oped prior to

and at the tinme of fram ng of Constitution and later in the course of its
working. History tells us that there were certain religious comunities
in India who were required to be given full assurance of protection of
their religious and cultural rights. India is a country of people with the
| argest nunber of religions and | anguages |iving together and form ng

a Nation. Such diversity of religions, culture and way of life is not to be
found in any part of the world. John Stuart MII| described India as "a
worl d placed at closed quarters”. India is a world in mniature. The
group of Articles 25 to 30 of the Constitution, as‘the historica
background of partition of India shows, was only to give a guarantee

of security to the identified mnorities and thus to maintain integrity of
the country. It was not in contenplation of the framers of the
Constitution to add to the list of religious mnorities. The Constitution
through all its organs is committed to protect religious, cultural and
educational rights of all. Articles 25 to 30 guarantee cultural and
religious freedons to both majority and minority groups. |deal of a
denocratic society, which has adopted right of equality as its

fundanental creed, should be elimnation of majority and mnority and

so called forward and backward cl asses. Constitution has accepted one
conmon citizenship for every Indian regardl ess of his religion

| anguage, culture or faith. The only qualification for citizenshipis a
person’s birth in India. W have to devel op such enlightened

citizenship where each citizen of whatever religion or |anguage is nore
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concerned about his duties and responsibilities to protect rights of the
ot her group than asserting his own rights. The constitutional goal is to
devel op citizenship in which everyone enjoys full fundanenta

freedoms of religion, faith and worship and no one is apprehensive of
encroachment of his rights by others in mnority or mgjority.

The constitutional ideal, which can be gathered fromthe group
of articles in the Constitution under Chapters of Fundanental Rights
and Fundanental Duties, is to create social conditions where there
remai Nns no necessity to shield or protect rights of minority or majority.

The above mentioned constitutional goal has to be kept in view
by the Mnorities Comm ssions set up at the Central or State |evels.
Conmi ssions set up for mnorities have to direct their activities to
maintain integrity and unity of India by gradually elininating the
mnority and majority classes. If, only on the basis of a different
religious thought or |ess nunerical strength or |ack of health, wealth,
education, power or social rights, a claimof a section of Indian society
to the status of "mnority’ is considered and conceded, there would be
no end to such clains in a society as multi-religious and nulti-
linguistic as Indiais. Aclaimby one group of citizens would lead to a
simlar claimby another group of citizens and conflict and strife would
ensue. As such, the H ndu society being based on caste, is itself
divided into various mnority groups. Each caste clainms to be separate
fromthe other. In'a caste-ridden Indian society, no section or distinct
group of people can claimto be in majority. All are minorities anongst
H ndus. Many of them clai msuch status because of their small nunber
and expect protection fromthe State on the ground that they are
backward. If each munority group feels afraid of the other group, an
at nosphere of mutual fear and distrust woul d be created posing
serious threat to the integrity of our Nation. That would sow seeds of
multi-nationalismin India. It is, therefore, necessary that Mnority
Comm ssion should act in a nanner so as to prevent generating
feelings of rmultinationalismin various sections of people of Bharat.

The Conmi ssion instead of encouraging clainms fromdifferent
conmunities for being added to a list of notified mnorities under the
Act, shoul d suggest ways and neans to help create social conditions
where the list of notified mnorities is gradually reduced and done
away wth altogether.

These concl udi ng observations were required after the eleven

j udges Bench in TMA Pai Foundation Case (supra) held that clains of
mnorities on both linguistic and religious basis would be each State as
a unit. The country has al ready been reorgani zedin the year 1956

under the States Reorgani zation Act on the basis of 1anguage.
Differential treatnents to linguistic mnorities based on |anguage
within the state is understandable but if the same concept for

mnorities on the basis of religion is encouraged, the whole country,
which is already under class and social conflicts due to various divisive
forces, will further face division on the basis of ‘religious diversities.
Such clainms to nmnority status based on religion would increase in the
fond hope of various sections of people getting special protections,
privileges and treatnent as part of constitutional guarantee:
Encouragenent to such fissiparous tendencies would be a seriousjolt

to the secular structure of constitutional denocracy. W shoul d guard
agai nst maki ng our country akin to a theocratic state based on multi-
nati onalism Qur concept of secularism to put it in a nut shell, is that
"state’ will have no religion. The states will treat all religions and
religious groups equally and with equal respect w thout in any manner
interfering with their individual rights of religion, faith and worship.

Let the Conmission gear its activities to keep themin right
direction with the above constitutional perspective, principles and
ideals inits view.
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Wth these observations and concl udi ng remarks, this appeal
stands di sposed of as we do not find that any case is nmade out for
grant of any relief to the appellants in exercise of wit jurisdiction of
the Hi gh Court and hence, the appellate jurisdiction of this Court.




