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The Uttar Pradesh Entertai nments and Petting Tax Act,
1979 provides for two nodes of levy of entertainnent tax on
cinemas. Sub-section (1) of Section 3 says-that subject to
the provisions of the Act, there shall be levied and paid on
all paynents for adnmission to any entertai nment, other than
an entertainment to which Section 4 or  Section. 4-A or
Section 4-B applies or a conmpounded paynment is made under
the proviso to this sub-section, an entertai nnent tax at
such rate........:. The proviso to sub-section (1), which
provi des the other node of |evy, reads:

"Provided that a proprietor of a

cinema in a local area having a

popul ati on not exceeding one |ac,

may, in lieu of payment under this

sub-section, pay a conpounded

paynment to the State Governnent on

such conditions and in such rate as

the State CGovernnent may fromtine

totinme notify, and different rates

of compounded payments nay be

notified for different categories

of local areas."

The respondent is running a cinema theatre in a'loca
area having a population of less than one |[|akh:. He took
advantage of the aforesaid proviso and has been entering
into conposition agreenents fromyear to year. The year for
this purpose neans the financial year. On February 22, 1995,
the respondent filed an application before the "District
Magi strate, District Entertainment Tax Ofice, Hardoi"
requesting for permission to reduce the seating capacity of
his cinema theatre from 540 to 450 for the ensuing financia
year 1995-96. On March 24, 1995, the respondent submitted an
application opting for the conposition system for the
ensuing financial year, 1995-96. No order were passed by the
District Magistrate on either of the said applications
wher eupon t he respondent approached the All ahabad H gh Court
by way of a wit petition. By an order dated My 9, 1995, the
Hi gh Court directed the Collector to consi der t he
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applications and to pass order thereon. Accordingly, the
District Magi strate passed orders on May 31, 1995 rejecting
the application for option, inasnuch as the application
exercising option for conposition schene was supposed to be
linked up with the request for reduction of the seating
capacity. The respondent filed wit petition [No. 1773 of
1995] in the Allahabad Hi gh Court challenging the order
dated May 31, 1995. A Division Bench of the H gh Court has
allowed the wit petition saying that there is nothing in
the Act or the Rules enpowering the District Mgistrate to
ignore or change the seating capacity indicated in the
petitioner’s option application nerely because for the
previous financial year the seating capacity indicated by
the applicant was higher. The Hi gh Court observed, "the
petitioner has been given liberty to reduce or increase the
nunber; of seats in various classes irrespective of the fact
as to what he has been'stating in Form‘R of the previous
financial year".~ The H gh Court observed further that the
reasons given by the District Magistrate, viz., there wll
be a loss of revenue to the State by reduction of seating
capacity is not a relevant reason.  The correctness of the
judgrment of the High GCourt is challenged by the State of
Uttar Pradesh in this Special Leave Petition.

Leave granted.

Rule 24-A of / the Utar Pradesh Entertainments and
Betting Tax Rules, 1981 deals with conmpounded paynent of
tax. Sub-rules (1) to (4) of Rule 24-A-are relevant for our
pur pose and rmust be set out in full

"24- A. Conpounded payment of Tax. --

(1) The proprietor of —~a  cinem

opting to make conmpounded paynent

of entertainment tax under the

proviso to sub-section (1) of

Section 3 of the Act shall subnit

his witten option in duplicate to

the District Magistrate before the

last date in Form ‘R appended to

these rules declaring the tota

nunber of shows to be exhibited in

a day, nunber of seat in the cinena

classwise and the rates of tickets

at full price and on reduced price

i f any.

(2) The option once exerci sed

shall be valid for the period of a

financial year.

(3) (i) The District Magistrate

shall within a week of the receipt

of the application, comrunicate to

the proprietor the gross collection

capacity and the weekly tax payable

by the cinema in Form'S

(ii) The gross collection capacity

shall be calculated by nultiplying

the nunber or seats on various

classes in a ci nema by t he

respective current ticket rates

(including paynent for admission

and entertai nment tax thereon) and

mul tiplying the sumso derived by

such nunber of shows as t he

proprietor of the cinema declares

to give in a day.

Expl anation.-- For purpose of this

sub-rule ‘the nunber of seats in
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various classes in a cinema’ neans

the maxi mum perm ssi bl e nunber of

seats in various classes nentioned

in the Ilicence thereof and shal

i ncl ude any increase in the maxi mum

nunber of seats by an amendnent

al l owed by the Licensing Authority.

(4) The proprietor shall strictly

adhere to the declaration under

sub-rule (1) and shall obt ai n

perm ssion of District WMagistrate

before effecting any change in the

nunber of seats, the ticket rate

and the nunmber  of shows. The

l'icensing authority shall have the

power to revi-se the conpounded

amount to tax upwards if the gross

collection capacity increases as a

resul't of such pernmtted change."

Form‘'R referred to in sub-rule (1) is an application
i ndicating the applicant’s option to be governed by the
conposition scheme wunder the proviso to Section 3(1) of the
Act. It is both an application exercising option and also a
decl aration containing several particulars including the
total nunmber of seatsin the cinema, the classes into which
they are categorised and ticket rates.” At the foot of the
application the applicant has to append a declaration to the
effect: "Certified that information given above is correct;
kindly permit conmpounded payment  of tax. | shall abide by
all the conditions and restrictions inmposed in this behal f".
Form'S referred to in sub-rule (3) is the Formin which
the District Magi strate grants the  permission to the
applicant to conme under the conposition schene. This order
al so contains several relevant particulars including the
nunber of seats in the cinema, the classes into which they
are divided, the rate of tickets for each class and so on
Clauses (2), (3) and (4) of Form ‘S read thus:

"(2) He is hereby directed to--

(i) rmake paynment of weekly tax as

per rul es.

(ii) inform the under si gned at

| east three days in advance if any

show shows is/are proposed to be

hel d at reduced price of tickets.

(iii) obt ai n pernission for any

change in respect of nunber of

seats, nunber of shows and ticket

rates.

(iv) make avai | abl e to the

i nspecting authorities a copy of

the order along with the copy of

the application for option and

declaration if required by him

(3) No rebate shall be permtted

for any show not held.

(4) for t he pur poses of

calculating the gross collection

capacity, the maximum permssible

nunber of seats nmentioned in the

licence and where the maxi mum

nunber is increased by amendnent by

t he i censing aut hority, such

i ncreased number shall be taken

into account."

[ Enphasi s added]
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These conditions appear to be consistent with sub-rule
(4) of Rule 24-A, both of which deal with post-conposition
agreenment period. W are, however, not concerned with that
situation in this case

It is necessary to read closely Rule 24-A and the above
Forms for the purpose of appreciating and adjudicating the
controversy arising herein. Sub-rule (1) of Rule 24-A says
that a proprietor of a cinema theatre seeking to apt for the
conpounded paynent of entertainment tax has to submit Form
‘R with all the particulars nmentioned therein. Sub-rule (3)
requires the District Magistrate to comunicate his order in
Form*®S to the proprietor of the application Form ‘R
nmentioning in his order the gross collection capacity
[GCC] and the weekly 'tax payable by the cinena theatre.
The Expl anation appended to sub-rule (3) is of crucia
significance. It says that for the purpose of sub-rule (3),
the expression "the nunber of seats in various classes in a
cinema" nmeans the nmaxi num perm ssible nunber of seats in
various classes nentioned in the licence thereof and shal
i nclude any increase in the maxi num nunber of seats by an
amendnent -all owed by the licencing authority. Sub-rule (4)
says that the proprietor shall strictly adhere to the
declaration in Form*R and shall obtain the perm ssion of
the District Magistrate for effecting any change in the
nunber of seats, the ticket rate and the nunber of shows.
The licencing authority is enmpowered to revise the
conpounded anount | of tax upwards if the G C.C. increases as
a result of such pernitted change.

It is equally evident - and also beyond dispute - that
the words "the nmaxinmum permssible nunber of seats in
various classes nentioned in-the licence thereof" in the
Expl anation to sub-rule (3) nmean and refer to the rel evant
provi sions of the Utar Pradesh C nenas Regul ati on Act, 1955
and the U P. G nematograph Rules, 1951. [The Utar Pradesh
C nemas Regul ation Act, 1955 repeal s the G nenatograph Act,
1948 but at the same tine continues the rules made
thereunder and it is by virtue of the said provision
contained in Section 12 that the 1951 Rul es nade under the
repeal ed enactnent are continued and are treated as the
Rul es made wunder the 1955 Act.] The 1955 Act regulates al
aspects of the construction of a cinema theatre including
the seating capacity therein. Cause (v) of Rule 2 of the
C nemat ograph Rul es defines the expression "licence" in the
fol | owi ng words:

"(v) ‘Licence’ neans a witten

aut horisation by the Li censi ng

Authority to gi ve ci nemat ogr aph

exhi bitions and granted in the form

set out in Appendix | to these
rules and shall be subject to
necessary nodi fications or

anplifications in accordance wth

any terms or conditions inposed

under sub-section (3) of Section 5

of the Act."

Section 3 of the U P. Cnemas [Regulation] Act, 1955
deals with "licence". The U P. Entertainnents and Betting
Tax Act, 1979 or the Rules framed thereunder, it may be
mentioned, do not define the expression "licence"

Sub-rule (1) of Rule 14 of the 1951 Rul es provides that
“"the Licensing Authority shall determ ne the maxi num nunber
of seats for each <class separately and the sane shall be
specified in the licence and prom nently displayed near the
entrance door to every class in the cinema". The Form of
licence granted to cinena theatre is prescribed in appendi x-
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1to the said Rules. Condition No.8 of the licence reads:
"(8) that the total nunmber of seats in the auditorium and
the seats for each class shall not exceed the nunber
specified in the Schedule thereto appended nor shall the
nunber and description of fire appliances, exhaust fans,
electric fans or sanitary requirenments be |ess than those
therein specified". The Schedule to the Rules contains the
particulars of seats class-wise. Now, therefore, when the
Expl anation to sub-rule (3) of Rule 24-A  of t he
Entertai nment Tax Rules speaks of "the nmaxi mum pernissible
nunber of seats in various classes nentioned in the licence
thereof”, it refers to "the maxi num nunber of seats for each
cl ass separately" nmentioned in the licence as per Rule 14 of
the 1951 Rules read with From| Licence. In short, according
to the aforesaid Explanation, the District Mgistrate shal
take the maxi mum number of permissible seats specified in
the licence issued under the U P. Cinema [Regulation] Act
and the C nematograph Rules 'as the basis for working
out/cal culating the G C.C. and the weekly tax payable by the
cinema theatre and which figures the nentions in Form*S
The District Magistrate is not concerned wth the actua
nunber of seats fixed in a cinema theatre for the purposes
of Rule 24-A. He wll only look to the nmaxi mum nunber of
ssats specified in the licence [Form| issued under the U P.
C nemat ograph Rules, 1951] and take that as the basis for
determning the G C.C. and the weekly tax payable. This fact
necessarily nmeans that if any person warts to enter into a
conposition agreenent with a reduced seating capacity [i.e.
reduced with reference to the previous financial year], he
must go to the Aut hority  under Rul e 14 of the
U. P. G nemat ogr aph Rul es, 1951*, have his licence anended and
produce his |I|icence before the authority under Rule 24-A to
take the maximumso specified therein as the basis for
calculating the G C C. and the weekly tax payable. The fact
that the District Magistrate nmentioned in Rule 24-A of the
Uttar Pradesh Entertainments and Betting Tax Rules, 1981
al so happens to be the licencing authority under Rule 14 of
the U P.C nematograph Rules, 1951 for the tinme are two
difference in law. In [ aw, they are two different
authorities acting under two different statutory provisions.
It is open to the government to amend Rule 4 of the 1951
Rul es and specify any other person or authority as the
licencing authority. There is yet another aspect which
requires to be clarified in view of the subm ssions nade by
Sri Srivastava, |earned counsel for the respondent. Though
sub-rule (3) of Rule 24-A uses the expression "shall", it
does not nean that

*Though Rul e 14 does not expressly provide for alteration or
amendment of the licence, it is obvious that the power to
"determne the maxi mum nunber of seats" conferred upon the
l'icencing authority necessarily inplies and includes the
power to anend it including the increase or reduction.in the
maxi mum seating capacity specified in the licence.

the District Magistrate is bound by the particulars  as
stated in the application Form*‘R . The District Mgistrate
is entitled to - and is obliged to - verify the correctness
of the particulars stated in the application Form ‘'R
including the particulars relating to the maxi num nunber of
seats and their classes. So far as the maxi mum nunber of
seats and the classes are concerned, the only docunent he
has to see is the licence issued under the C nematograph
Rules only if he is satisfied with the correctness of the
particulars stated in the application Form ‘R that the
District Magi strate cones under an obligation to issue the
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order in Form‘'S with relevant particulars. This is the
position if any proprietor wants to enter into a composition
agreement for the ensuing financial year wth reduced
seating capacity. It nay be nentioned that the case before
us deals wth such a situation. |In other words, the case
before us does not deal wth the situation where the
proprietor, having entered into a conposition agreenent, is
seeking to reduce his seating capacity during the currency
of the conposition agreenent. This is a case where the
respondent is asking the District Magistrate to enter into a
conposition agreenent wth him taking the seating capacity
in his cinema theatre as 450 whereas the maxi num seating
capacity of his cinema ‘theatre as per the |icence issued
under the C nemat ograph  Rul es is 540. The District
Magi strate has no power or authority to agree to such a
request - nor can the respondent nake such a request, as
expl ai ned herei nabove so long ~as the licence of the cinem
theatre shows the maximum seating capacity as 540.

For the purposes of this case, it is not necessary to
deal with —or interpret sub-rule (4) of Rule 24-A, which
deals with the post-conposition ~agreement period. The
| anguage of the sub-rul e | eaves nuch to be desired. It would
be in the fitness of things that the Governnment of Utar
Pradesh recasts the sub-rule at its earliest to nake its

neani ng cl ear. Such~ a course would obviate avoidable
l[itigation in the State.
In short, the position emerging from the above

di scussion nmay be stated in the follow ng terns:

(1) A proprietor of a cinemn theatre seeking to opt to be
governed by the conpounded payment of entertainnent tax
system shall have to subnit an application in Form‘'R wth
all the necessary particulars as specified inthe said Form
truly and fully.

(2) On receipt of the application Form‘R, it is open to
the District Magistrate to wverify the correctness of the
particulars stated in Form‘R. If he is satisfied with the
correctness of the particulars . in Form‘R , he shall /issue
an order in Form ‘S nentioning therein the GC/'C of the
cinema theatre and the weekly tax payable by it. Wile
calculating the GC C and the weekly tax payable, the
District Magistrate shall take the maxi mum nunber of seats

in various classes nentioned in the |licence [issued under
the U. P. G nenmat ograph Rul es, 1951] as the basis.
(3) The option once exercised shall be valid for the

rel evant financial year to which it pertains.
(4) It is not open to any proprietor to seek to enter into
a conposition agreement indicating a | esser seating capacity
than the maxi mum nmentioned in his licence [issued under the
U. P. Cinematograph Rules, 1951] nor 1is it open to the
District Magistrate to take any other figure of seating
capacity than the maxi num seating capacity nentioned in such
licence. The remedy of any proprietor who wants to have the
seating capacity of his cinema theatre reduced is to
approach the licencing authority wunder Rule 14 of the
U. P. Ci nemat ograph Rules, 1951 and have his |icence anended
accordingly. Only then can that amended seating capacity be
taken into consideration for the purposes of Rule 24-A of
the Utar Pradesh Entertainments and Betting Tax Rules,
1981.

Now, coming back to the facts of this case, the
j udgrment under appeal was rendered by the H gh Court on
March 25, 1996 by which date the Financial Year 1995-96 [for
whi ch the respondent had opted through his application dated
March 24, 1995] had practically come to an end. W are told
that because of the absence of any conposition agreenent,
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the respondent’s cinema theatre was governed by the main
[inb of sub-section (1) of Section 3 of the Utar Pradesh
Entertai nments Act and not by the proviso to sub-section (1)
of Section 3. During the current financial year, 1996-97, it
is stated, the respondent’s cinema theatre is operating with
the reduced capacity as per the inpugned orders of the High
Court. W& do not know whether any conposition agreenent has
been entered into for the financial year, 1996-97 or whet her
the respondent’s cinena theatre is governed by the adni ssion
systemprovided by the main linb of sub-section (1) of
Section 3 of the Uttar Pradesh Entertai nments Tax Act. These
are the matters for the appropriate authorities to look into
and pass necessary consequential orders.

I nasmuch as the judgnent under Appeal does not refer to
or deal wth the aforesaid relevant Rules and has al so not
correctly appreciated thelegal position flow ng therefrom
we are obliged to set aside the inpugned in the H gh Court.
It is open to the respondent to adopt such proceedi ngs and
take such steps as are open to himin lawin the light of
the | egal position adunbrated herein

The appeal is allowed in the above terns. No costs.

A copy of this judgnent shall be communi cated by the
Registry of this Court to the Secretary, Finance Depart nment
[Entertai nnent Tax], Government of Uttar Pradesh, for

appropriate action.




