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PETI TI ONER
DR DI LI P KUVAR DEKA & ANR

Vs.

RESPONDENT:
STATE OF ASSAM & ANR

DATE OF JUDGVENT: 10/ 09/ 1996

BENCH:
G B. PATTANAIK (J)
BENCH:

G B. PATTANAIK (J)
RAMASWAMY, K.

ACT:

HEADNOTE:

JUDGVENT:
ORDER

Leave granted. Heard the |learned counsel for the
parties.
2. This appeal is for expunging certain remarks nmade by a
| earned Judge of the Guwahati H gh Court against the two
appel l ants herein, nanmely, Dr. Dilip Kumar Deka and Dr. P.K
Baruah, who are attached to  Mahendra Mohan Choudhary
Hospital, Guwahati (' MMCH for short), while disposing of a
crimnal revision petition filed by an accused in 'a nurder
case. Facts and circunstances |leading to the remarks are as
under .
3. Over the nurders of Ms. Karabi Das and her niece Ms.
Chandra Rani Dharitri Das a case under Section 302 |PC was
regi stered by Latasil Police Station on —August 1,1995. In
connection with the case Snt. Geeta Kalita and her husband
Shri Bhagya Kalita were arrested on August 2, 1995; and on
their production before the Chief Judicial ~Mgistrate,
Guwahati on the followi ng day, (August 3, 1995) they were
remanded to the police custody for seven days on'the prayer
of the Investigating Officer. VWhile in police custody. Snt
Kalita conpl ained of severe abdomi nal pain in the night of
August 8, 1995 and, therefore the police took her to MMCH
There she was first treated by Dr. K S. Dowerah and, “under his
advice, was adnmtted in the hospital as an indoor patient.
On the following day the appellant No.1 exanm ned her and
di agnosed that she was suffering from peptic wulcer -and
appendicitis. The appellant No.1 then advised the Deputy
Superintendent of the hospital to transfer her to the
Guwahati Medical College Hospital ('GvcH for short) as the
facility for wultra sonography was not available in their
hospital . Accordingly, the Deputy Superintendent wote a
letter to the Oficer incharge of Latasil Police Station on
August 9, 1995 requesting himto nmake security arrangenents
for shifting her to GWH However, she was not renoved to
GVCH and, hence, continued to be treated by the doctors of
the MMCH including the two appel |l ants.
4. On August 16, 1995, when it was brought to the notice
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of the Additional Chief Judicial Magistrate, Guwahati, that
without the order of the Court Snt. Kalita had been
hospitali sed, he passed an order calling for an explanation
fromthe Investigating Oficer (10O in that regard and
directed him to furnish the names of the Medical Oficers
who had treated her. The Superintendent of MMCH was al so
directed to submt a detailed report about the condition of
Smt. Kalita by August 21, 1995. To conply wth the said
direction the Superintendent asked the appellants to submt
a detailed report of her medical exanmination and on the
basis of the report so submitted, he sent his report to the
| earned Magistrate. On perusal of the report the |earned
Magi strate. On perusal of the report the | earned Magistrate
passed anot her order on August 21, 1995 asking the
Superintendent, MMCH to subnmit weekly reports about the
condition of Snt. Kalita. ~In terns of the said order the
Superintendent forwarded  the nedical report, subnmitted by
t he appel llants on August 24, 1995 and on perusal thereof and
other materials onrecord, the Chief Judicial Magistrate,
Guwahati ‘passed an order on August 27, 1995, which, so far
as it is relevant for our purposes, reads as under

"The accused Snt. Ceeta Kalita was

given in police custody and as per

order of the Court ~ she was to be

produced before the Court on

16.8.1995. But due to the adm ssion

of the accused in hospital for the

all eged ailment \ during the period

of police custody, the court on

prayer of the I/O extended the

period of police custody with a

direction to produce the accused

before the Court when released from

the hospital. |In the circunstances

di scussed above the detention of

the accused Ceeta Kalita in the MMC

Hospital at the nmonment is not at

all necessary and the 1/0 has al so

shown no interest to get the
accused di schar ged from the
hospital and produce before the
Court.

Under the circunstances | refuse to
allow the accused Geeta Kalita to
be kept in the hospital any further
and decline to extend the period of

police cust ody. Hence t he
Superintendent, MMC Hospital is
directed that he shall discharge
t he accused Ceet a Kalita

i mediately on receipt of this
order and hand her over to the 1/Q
The 1/0 shall attend the MMC
Hospital to receive the accused and
produce her before the <court by
1.30 p.m on 29.8.1995 positively.

By flouting the orders of the Court
both the 1I/Oand Dr. A C Bora

Superi ntendent, GMC Hospital have
deneaned the authority of the Court
without any justifiable reasons.
Therefore, in order to preserve the
supremacy of the rule of law, it
may be necessary to t ake
appropriate penal action against
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these two inportant and responsible

functionaries. Therefore, Dr. AC

Bor a, Superi nt endent,

G M C Hospital Guwahati and the 1/0O

are hereby directed to show cause

why they should not be proceeded

with for non-conpliance and clear

avoi dance to conply Court’s order."

5. Aggrieved by the above order so far as it sought to
direct her release from the hospital, Snt. Kalita noved a
revision petition before a |earned Judge of the H gh Court.
The | earned Judge entertained that petition and passed an
interimorder on August 29, 1995 constituting a nedica

Board conprising four eminent doctors for examining Snt

Kalita and directing the .0 not to produce Snt. Kalita
before the Chief Judicial Magistrate in terns of his order

till the Board submittedits report. Follow ng the direction
of the ~Tearned Judge, the Board examned Snmt. Kalita and
submitted the foll owi ng report on Septenber 5, 1995

"Having col lectively reviewed Sm.

Kalita s physical condition and the

results of all the investigations

done on her, we  have cone to the

unani nous conclusion that she does

not have any mmjor illness at

present apart frommld anem a and

m nor bowel irregularity.”

In view of the above report the learned Judge di snissed
the revision petition of Snt. Kalita and nade the foll ow ng
remar ks agai nst the appellants which are inpugned in this
appeal : -

(i) As discussed above from the

report it can be arrived at the

concl usion that the report given by

the two doctors of the MVC

Hospital, nanmely, Dr. DK Deka and

Dr. PK Baruah (the two appellants

bef ore us) is mani pul at ed,

notivated with a view to mslead

the Court by stalling the process

of the Court. Their conduct was

unet hi cal and unprofessional which

viol ated the code of conduct of the

nmedi cal profession.

(ii) The course of events since

August 8, 1995 to August 27, 1995

requires judicial scrutiny on the

conduct and pr of essi onal and

official responsibility of the two

doctors, nanely, Dr. DK Deka and

Dr. PK Baruah..... whi ch  shocked
t he conscience of t he entire
publi c;

(iii) From the foregoing reason
am constrained to hold that on and
from 16.8.95 accused Geeta Kalita
was under the judicial custody, but
for her al | eged ai | ment,
mani pul ated and highlighted by Dr.
D. K. Deka and Dr. PK Baruah of MVC
Hospital her hospitalisation was
continued till 27.8.1995;

(iv) The 10is also a party to al
mani pul ati on with the two doctors;
(v) Apparently from 16.8.95 the
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accused Ceeta Kalita was not under
pol i ce custody but at the
conni vance of the 10 and the two
doctors of the MMC Hospital she
continued her stay in the hospita
by flouting the Court’s order; and
(vi) The systematic attenpt of the
two doctors, nanely, Dr. DK Deka
and Dr. PK  Baruah of MvVC
Hospital ...... have misused their
official status and responsibility
to thwart the court proceedi ng and
delay the judicial process for
which these two doctors.... are
liable to be brought into book

Regar di ng conduct and behavi or of

the two doctors, their extraneous

activities speaks a volunme about

their professional ethics......
6. The tests to be applied while dealing with the question
of expunction of disparaging renarks against a person or
authorities whose conduct comes in for consideration before
a Court of law in cases to be decided by it were succinctly
laid down by this Court in State in Utar Pradesh vs. Mboh.
Nai m (1964) 2 SCR 363. Those tests are:

(i) Wether the party whose conduct

isin question is before the court

or has an opportunity of expl ai ning

or defending hinself;

(ii) Whether there is evidence on

record bearing on_ that conduct

justifying the remarks; and

(iii) Whether it is necessary for

the decision of the case, as an

i ntegral part t hereof, to

ani madvert on that conduct.

The above tests have been quoted wth approval and
applied by this Court inits subsequent judgnments in Jage
Ram | nspector of Police & Anr. vs. Hans Raj M dha AI'R 1972
SC 1140, R K. Lakshmanan vs. A K  Srinivasan AIR 1975 SC
1741 and N ranjan Patnai k vs. Sashibhusan Kar & Anr. AR
1986 SC 819.

7. W are surprised to find that in spite of the above
catena of decisions of this Court, the learned Judge did
not, before naking the remarks, give any opportunity to the
appel l ants, who were admittedly not parties to the revision
petition, to defend thenmselves. It cannot be gainsaid that
the nature of remarks the | earned Judge has made, has cast a
serious aspersion on the appel l ants affecting their
character and reputation and may, ultimately affect their
career also. Comdemmation of the appellants without giving
them an opportunity of being heard was a conpl ete negation
of the fundanental principle of natural justice.

8. Judged in the context of the first test laid down in
Mohd. Naims case (supra) the above discussion of ours is
sufficient to quash the inpugned remarks, but we find that
the remarks are vul nerable also to the second test |aid down
therein. On perusal of the order disnissing the revision
petition we find that the remarks of the |earned Judge are
based solely wupon the fact that the report of the medica

Board consisting of four nedical experts belied their
report. Indeed, except the report of the Board we have al so
not found any other material on record from which the
| earned Judge could have legitimtely and justifiably
obt ai ned satisfaction to pass the above remarks agai nst the
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two appellants before us. W hasten to add that in nmaking
the above observation we have left out of our consideration
the materials which pronpted the learned Judge to nmke
adverse comments against the 10O
9. M. Coswami, the |earned counsel for the appellants,
contended that it could not be said that the report of the
nedi cal Board belied those of the appellants for they were
based on clinical examnation of Snt. Kalita only and that
too much earlier than her exanination by the Board. M.
CGoswam next submitted that the appellants had subnmitted a
further report on 25.8.1995 stating that her condition had
improved. In the context of the above facts, M. CGoswam
urged that sinply because the Board on its |ater exam nation
found that Snt. Kalita was not suffering from any ngjor
ailment then, it could not be said that the reports earlier
given by the appellants about the ailments of Smt. Kalita
were incorrect. W do not however wi sh to delve into this
aspect of  the matter ~and would proceed to examne the
justifiability of the remarks —on the basis that the
di agnosi s of the appellants was patently wong and that of
t he Board, which was admittedly a superior body, right.
10. If the Ilearned Judge’'s reasoning to rmake the imnmpugned
remarks is taken to its logical conclusion, it would mean
that whenever a superior Court sets aside a finding of a
| ower Court, which is patently wong, the fornmer gets a
charter to nmke vituperative renmarks against the latter
sinply because it had recorded such a finding. Before
drawi ng any conclusion that an inferior body on Court has
recorded a wong finding with an ulterior notive or for an
obl i ge purpose the superior -body or Court, as the case may
be, nmust denobnstrate that there are materials - other than
the patently wong finding which inmpels it to so conclude.
El se, the conclusion would be presunptuous and justice and
fair play would be casualities.
11. Now that we have found, applying the first two test of
Mohd. Naimis case (supra) that the inmpugned remarks cannot
be justified, the question whether it satisfies the third
test also need not be gone into. However, we will be failing
inour duty if we do not advert to the phraseology the
| ear ned Judge has used while condemming the conduct of the
appel lants. In Mhd. Nainmis case (supra) this Court while
layi ng down the three tests (quoted earlier) further
observed

"It has also been recognised that

judicial pronouncenent nust be

judicial in nature and should not

normal |y depart from sobriety,

noder ati on and reserve."

Wi le quoting w th approval the above observations in
Ni ranjan’s case (supra) this Court further observed:

We need only renind that the higher

the forum and the greater the

powers, the greater the need for

restraint and the nore nellowed the

reproach shoul d be."
12. Recently, in Abani Kanti Ray vs. State of Oissa & Os.
1990 Court has made the following observations after
referring to the earlier cases of this Court, including RK
Lakshmanan (supra) and Niranjan (supra):

"What we have said above is nothing

new and is only a reiteration of

the established norms of judicia

property and restraint expected

fromeveryone discharging judicia

functi ons. Use of i nt enrper at e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

| anguage of maki ng di sparagi ng
remar ks agai nst any one unl ess that
be the requirenment for deciding the
case, is inconsistent with judicia

behavi ors. Witten wor ds in
j udi ci al orders for per manent
record which nmake it even nore
necessary to practice sel f -

restraint in exercise of judicia
power while naking witten orders.
It is helpful to recall this facet
to remnd ourselves and avoid

pitfalls ari sing even from
provocation at tinmes."
13. In keeping wth the above observations, we feel, the

| earned Judge ought to have used tenperate |[|anguage and
noder ate expressions while criticising the appellants, for
judicious restraint in such matters only I ends nore dignity
to the high office the |learned Judge holds and inparts
greater  ‘respect for the judiciary. For the foregoing
di scussion we all ow t his appeal and quash the earlier quoted
di sparagi ng remarks nade agai nst the appellants.
14. Before parting wth this judgment we w sh to point put
that while dismssing the revision petition filed by Snt
Kalita the | earned /' Judge has recorded the foll owi ng order
"Accordingly | uphold the order of

t he | ear ned Chi ef Judi ci‘al
Magi strate which was passed agai nst
t hese Govt . officials with

direction to show cause and |

di rect the Court to proceed

accordi ngly under the provisions of

[ aw. "

(enphasi s suppli ed)

15. This direction of the H.gh Court is not in conformty
with the order of the Chief Judicial Magistrate (quoted
earlier) for therein the direction is for holding an enquiry
into the conduct of Dr. A C. Bora, Superintendent, MMCH and
I nvestigating Oficer and not the two appell ants before us.




