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ACT:

Income Tax Act 1961-S. 179-Scope  of-Resolution for
wi ndi ng up of conpany passed before the comng into force of
the Act-1.T.0O issued notices to Mnaging Director &
Director to pay large tax arrears due from the conpany -
Notice if valid.

Section 179 of the Income-tax Act, 1961 (before it was
amended in 1975) provided that when any private company is
wound up after the comencenent of the Act and any tax
assessed on the conpany whether before or in the course of
or after its liquidation in respect of any incone of any
previous year cannot be recovered, then, every person who
was a director of the private conpany at any tinme during the
rel evant previous year shall be jointly and severally liable
for the paynent of such tax.

HEADNOTE

The appel lants were the nmanagi ng director and director
of a private limted conpany. On Novenber 13, 1961 a
resolution for voluntary |iquidation of the private conpany
was passed. In February and Novenber, 1970 the Income Tax
Oficer issued notices to the appellants calling upon them
to pay income tax which remained unpaid fromthe conpany to
the tune of Rs. 1.34 | akhs.

The contention of the appellants that the conpany had
gone into liquidation before the Act cane into force on 1st
April, 1962 and, therefore, s. 179 had no application to
this case was rejected by the Incone-tax Oficer. The
appel l ants’ revision petition was rej ected by t he
Conmi ssioner; the Hi gh Court dismssed their wit petition
in limne.

Di sm ssing the appeal
N

HELD : The appellants could not escape from their
liability to pay the tax dues. Section 179 was nmeant to
cover cases of this nature also. [784A]

There are three stages when a conpany goes into
liquidation, nanely : (1) the commencenent of the w nding up
of the conpany; (2) continuation of the proceedings or the
steps for wi nding up and (3) final wnding up and
di ssol ution of the conmpany. Section 179 will be attracted if
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any one or nore of the three stages occurred after the
conmencenent of the Act even though the first or the first
and second events had happened earlier. The directors were
made |iable to pay the tax dues because on its |iquidation
it beconmes difficult for the department to realise the tax
dues fromthe assets of the conpany.
[ 783D E]
In the instant case, although the commencenent of the
wi nding up of the conpany had begun on a date prior to the
date of conmencenent of the Act, at the time when the
I ncome-tax officer issued notice, proceedings for its
wi ndi ng up were pendi ng.

JUDGVENT:

Cl VI L APPELLATE JURI'SDICTI.ON : Civil Appeal No. 2390 of
1972. Fromthe Judgment and Order dated 7-3-72 of the Punjab
and
782
Haryana High Court in Cvil Wit No. 773/72.

Bhagi rath Das, B. P. Mheshwari and Suresh Sethi for
the Appell ants.

P. A Franci's and Mss A Subhashini for the
Respondent s.

The Judgrment of the Court was delivered by

UNTWALI A, J. This is an appeal by certificate fromthe
order of the Hi gh Court of Punjab and Haryana dism ssing the
appel lants wit application in- limne. Sandhu Transport
Conpany (Private) Limted is a private limted company. The
two appellants were its directors. One of them was a
Managi ng Director. A resolution was passed on ‘the 13th
Noverber, 1961 for a voluntary |iquidation of the conpany at
the instance of its creditors. In respect of some ' years
ending with the assessnent year 1964-65 a huge amount of
income tax to the tune of Rs. 1,34,319/- remmined due from
the conpany. The Income Tax officer issued a notice on 7th
of February, 1970 agai nst appel l'ant No. 2 under Section 179
of the Income Tax Act 1961, hereinafter called the Act, to
show cause why action should not  be taken against the
directors of the conpany for realisation of the arrears of
i ncome-tax due fromthe conpany. A simlar notice was issued
to appellant No. 1 on the 11th of Novenber, 1970. Both the
appel lants filed their show cause before the Incone Tax
Oficer minly taking the stand that since the conpany had
gone into |I|iquidation before the Act had cone into force,
action under Section 179 could not be taken against them
Sone ot her points were also taken in the show cause filed by
the appellants but it is not necessary to state themas the
only point pressed in this Court isin relation to the
jurisdiction of the Income Tax O ficer under Section 179 of
the Act.

The Income Tax O ficer rejected the appellants' pleas
by his order dated the 31st Decenber, 1970. The appellants
went in revision before the Conm ssioner of |Income Tax. |t
was rejected on 3l1st January, 1972. Thereafter, when
proceedi ngs were taken for realisation of the incone-tax
arrears aforesaid agai nst the appellants they noved the Hi gh
Court for the quashing of the proceedings and the orders
under Section 179 of the Act. As already stated the High
Court rejected their application in limne, but certificate
to appeal to this Court was granted only because of the rule
of valuation then preval ent.

Section 179 of the Act as it stood at the relevant tine
read as follows :-




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 3

179. Liability of directors of private conpany in
i qui dati on-Notwi t hst andi ng anyt hing contained in the Com
783

pani es Act, 1956 (1 of 1956) when any private conpany
is wound up after the comencenent of this Act, and any tax
assessed on the conpany, whether before or in the course of
or after its liquidation, in respect of any incone of any
previ ous year cannot be recovered, then, every person who
was a director of the private conpany at any tine during the
rel evant previous year shall be jointly and severally liable
for the payment of such tax unless he proves that the non-
recovery cannot be attributed to any gross neglect,
m sf easance or breach of duty on his part in relation to the
affairs of the conpany”

The Section was anended in 1975 nmking it nore
stringent against the directors of a private conpany, but we
are not concerned with the said anendnment in this case.

There are three stages when a conpany goes into
liquidation, nanely :-(1) the commencenent of the w nding up
of the conpany, (2) the continuation of the proceeding or
the steps  for winding upand (3) the final w nding up and
di ssolution of the conpany. If all the three stages were
conpl ete before the Act cane into force on and fromthe 1st
April, 1962, obviously Section 179 will not be attracted. If
all of the three /stages happened after the commencenent of
the Act, it is manifest that Section 179 woul d undoubtedly
be attracted. But the difficulty presented  before us by
| earned counsel for the appellants was because of sone
speciality of the facts of this -case, the comencenent of
the winding up of the conpany -began on a date  which was
prior to the date of commencenent of the Act. As it appears
from the orders of the Incone Tax Oficer and the
Conmi ssi oner the conpany had not even'till then been finally
wound up and dissolved. The proceedings for its w nding up
were pending. The subm ssion, therefore, is that in such a

case Section 179 wll not. be -attracted. W have no
difficulty in rejecting this argument. In our opinion the
Section will be attracted if any one or nore of ‘the three

events occurred after the comencement of the Act even
though the first or the first and second events had happened
earlier. The Section was nmeant also to net a case |like the
instant one where it was resolved that the private conpany
should be sent to Iliquidation and nobody cared to pay the
huge arrears of income-tax due fromit. The Directors were
sought to be caught exactly for this purpose.. Wen the
conpany goes into liquidation it becones difficult for the
department to realise its dues from the assets of the
conpany and nore so when the conpany has been finally would
up and dissolved. The directors, therefore, have been made
liable to
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pay such dues. Section 179 is meant to squarely cover such a
case also and the appellants cannot escape their liability
for the dues. The proceedings were rightly initiated against
themfor realisation of the dues. The H gh Court —was
perfectly justified in dismssing the appellants’ wit
petition in |imne.

W find no nerit in this appeal and it is accordingly
di smssed with costs.
P.B.R Appeal dism ssed.
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