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ACT:
Wages-1f include bonus awarded by Industrial Court-Paynent
of Wages Act (IV of 1936), S. 2(vi), 15.

HEADNOTE

The Industrial Court, Bonbay, awarded bonus-equal to 4 1/2
nonths’ wages to the operatives of the Tata MIls Ltd. and
directed that those operatives who were no longer in the
service of the MIIs should be paid the bonus in ane |unp
sum by a fixed date and in such cases ~clains in witing
shoul d be nade to the Manager of the MIls. The operatives
who nade a claimbefore the date fixed were duly paid but
payment was refused to operatives who applied after that
dat e. The operatives who had been refused payment’ nade
applications to the Authority under the Payment” of ~ Wages
Act . The MIls contended that the Authority had no
jurisdiction to entertain the application, but the
contention was rejected. The MIIs fileda wit petition
bef ore the Bonbay Hi gh Court which was di sm ssed by a Single
j udge and an appeal against that decision was al so di sm ssed
by a Division Bench:

Hel d, that the bonus awarded by the Industrial Court was not
wages within the meaning of S. 2(Vi) of the Paynment of Wages
Act and as such the Authority had no jurisdiction to
entertain the applications nade to it under s. I5 of the
Act . Though such bonus was renuneration it was not
remuneration payable on the fulfilment of the ternms of the
contract of enployment, express or inplied, as required by
S. 2(vi).

F. W Heilgers & Co. v. N. C Chakravarthi, [1949] F.C.R
356, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeals Nos. 35 & 36 of
1954,
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Appeal s fromthe judgnents and order dated August 28, 1952,
of the Bonbay Hi gh Court in Appeals Nos. 34 and 35 of 1952,
arising out of the orders dated January 24, 1952, of the
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said Hi gh Court exercising its Cvil Oiginal Jurisdiction
in Msc. Applications Nos. 302 of 1951 and 303, 304 and 305
of 1951 respectively.

R. J. Kol ah, B. Narayanaswani, J. B. Dadachanji, S. N
Andl ey and Raneshwar Nath, for the appellant.

H. N. Sanyal, Addl. Solicitor-Ceneral of India, N P
Nat hwani and R H. Dhebar, for respondent No. 3inC A
35 & No. 5in C A 36.

D. H Buch and Naunit Lal, for respondent No. 2 in C. A 35
& Nos. 2-4in C A 36.

1958. March 19. The Judgnent of the Court was delivered by
BOSE J.-These appeals arise out of petitions made to the
Bonbay Hi gh Court under Art. 226 for wits of certiorari

The appellant is the manager of the Tata MIls Limted,
which carries on business in the manufacture and sale of
textile goods in Bonmbay and as such is responsible for the
payment of wages under the Paynment of Wages Act, 1936.

The first respondent was the Authority under the Payment of
Wages Act ‘at the tinmes material to these appeals. The sixth
respondent “is the present Authority. The Authority s
entrusted with the duty of deciding cases falling within the
purvi ew of the Act.

The second, third,  fourth and fifth respondents are
enpl oyees in the M|1s.

A di spute arose about a claimmade by the operatives of the
MIlls for a bonus for the year 1948. This was referred to
the Industrial Court at Bombay which nmade an-award on Apri
23, 1949, and awarded a bonus equivalent to four and a half
nont hs’ wages subject to certain conditions of ~ which only
the sixth is material here. It runs as follows:

" Persons who are eligible for bonus but who are
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not in the service of the MII| on the date of the paynent
shall be paid in one lunmp sum by the 30th Novenber 1949. In
such cases, clainms in witing should be made to the Manager
of the MII concerned.”

Those operatives who nmade a claimbefore the date fixed
above were duly paid but paynent was refused to the /'third
respondent, who applied nmuch later, on the ground that the
condition subject to which the award was nade was not
fulfilled.

The third respondent thereupon nmade an application before
the first respondent, the Authority under the Paynent of
Wages Act.

Simlar clainmse were nmade by the second, fourth and fifth
respondents for a bonus for the year 1949. 'The, Industria
Court awarded a bonus equal to two nmonths’ wages and in the
sixth condition put the date as December 31, 1950.

By this tine Labour Appellate Tribunals came into existence,
so both sides filed appeals against the award to the Labour
Appel l ate Tribunal of Bonbay. The appeals failed -and the
award was uphel d.

After t hat, the mtter followed the same pattern.
Respondents 2, 4 and 5 applied for their bonus - after
Decenmber 31, 1950. The MIls refused to pay and these
respondents applied to the first respondent, the Authority
under the Paynment of Wages Act.

The two sets of clains, that is to say, the claim of the
third respondent for a bonus for the year 1948 and the
clains of the second, fourth and fifth respondents for
bonuses for the year 1949, were heard together

The appellant contested these applications on two grounds.
He questioned the jurisdiction of the Authority to entertain
the petitions nmade to it. He also contended that, in any
event, as the condition subject to which the award was made,
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nanely, an application on or before Novenber 30, 1949, was
not fulfilled, the claimfor a bonus did not lie.
The first respondent held that it had jurisdiction and,
after hearing the parties on the nerits, decreed the various
cl ai ns.

1507
The appellant thereupon filed wit petitions in the High
Court. They were heard and di sm ssed by Coyajee J.
An appeal was then filed in the same H gh Court and heard by
the Chief Justice and Bhagwati J. They held that the
guestions raised were covered by an earlier decision of
theirs in another case dated March 11, 1952, and, follow ng
that decision, dism ssed the appeals w thout hearing further
argunents, as counsel on both sides agreed that the natter
was covered by the earlier decision. The appellant then
applied for a certificate for |eave to appeal here. Thi s
was granted by Chagla C. J. and Dixit J. on February 2,
1953.
The first question that we have to decide is whether the
first respondent had jurisdiction to entertain the petitions
nmade to himas the Authority under the Paynment of Wages Act.
This depends on whet her these bonuses are " wages " wthin
the meaning of the definition in s. 2(vi) of the Act.
The scope of the Authority’s jurisdiction is set out in s.
15 of the Act. It /is to bear and decide

(1)all clainms arising out of deduction fromwages, and

(2) all claims regarding delay in the paynent of wages.
Therefore, wunless' these bonuses are ™ wages " wthin the
meani ng of the Act, the Authority will have no jurisdiction
The definition of " wages ins. 2(vi) of the Act is long
and conplicated but |eaving aside the clauses in it that are
not material for our present purpose,

it runs-

" ’\Wages’ neans all renuneration............. whi ch. woul d,
if the terms of the contract of enployment, express or
inmplied, were fulfilled, be payable, whether conditionally
upon regular attendance, good work or conduct or other
behavi our of the person enpl oyed, or otherwise, to'a person
enployed in respect of his enploynent or of work done in
such enpl oynent, and includes any bonus or other additiona
remuneration 191

191
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of the nature aforesaid which would be so payabl e ~and -any
sum payable to such person by reason of the ternination of

his empl oynent, but does not include.......... . .... and then
five matters that are not included are set out.

Now consider this clause by clause. "' \Wages’' neans. al
remuneration.” |s bonus a renmuneration ? W think it is

Remuneration is only a nore formal version of
and paynent is a reconpense for service rendered.

Now it is true that bonus in the abstract need not 'be for
services rendered and in that sense need not ' be a
renmuneration; for exanple, there is a sharehol der’s bonus in
certain conpanies, and there is a life insurance bonus and
so forth. But that is not the kind of bonus contenplated
here because the kind of renuneration that the definition
contenplates is one that is payable

" in respect of his enploynment or of work done in such
enpl oynment . "

Therefore, the kind of bonus that this definition con-
tenplates is one that is renmuneration for services rendered
or work done. Accordingly, it is a " remuneration and as
the definition includes all renuneration of a specified
ki nd, we are of opinion that bonus of the kind contenpl ated

paynent
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here falls wthin the <clause that says it nust be
remuneration "

Next cones a clause that limts the kind of renuneration

for, though the opening words are " all remuneration " the
words that followlimt it to all renuneration of the kind
specified in the next clause, that is, to remuneration

" which would be payable if the ternms of the contract of
enpl oyment, express or -inplied, were fulfilled. "

Now the question is whether the kind of bonus contenpl ated
by this definition nust be a bonus that is payable as a
clause of the contract of enploynent. W think it is, and
for this reason.

If we equate " bonus " with " renuneration ", the
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definition says clearly enough that the bonus nust be such
that it is payable "if the terms of the contract are

fulfilled", that is to say, it-will not be payable if the
terns are not fulfilled.

Now, we can understand a position where a statute declares
that whenever the terns of the contract of enploynent are
fulfilled the bonus shall be payable; equally, we can
envi sage a situation in which an enployer engages to pay a
bonus should the ternms of the contract of enploynent be
fulfilled, by a separate and independent agreenment that is

riot part of the contract of enploynent. In either case,
the mtter could be said to fall within this part of the
definition. But we can see no way in which-a bonus can be

said to be payable if and when the terns of the contract of
enmpl oyment are fulfilled outside these two cases (nanely,
| egislation, or a separate contract that is not part of the
contract of enploynment), except when it is payable by reason
of aterm express or inplied, in the contract of enploynent
itself. In any event, if there are such cases, the present
is not one of them for the bonus here i's payable under an
award of an Industrial Court and has nothing to do with the
fulfilment or otherwise of the terms of the contract of
enpl oynment, except indirectly.

It was argued that as an Industrial Court can direct paynent
of bonus should an industrial dispute arise in that behalf,
the nmatter falls within the definition. But does it ? One
of the mtters that an Industrial Court mght take into
consi deration before awarding a bonus is whether all the
terns of the contract of enploynment have been duly fulfilled
and it is possible that such a Court mght refuse to award a
bonus in cases where the terms were not fulfilled, but it
woul d not be bound by such a consideration and its right to
make an award of bonus is not conditional on the ~fulfil ment
of the terns of the contract of enploynent, whereas, under
the definition, that is an essential ingredient.  Therefore,
even if due fulfilment of the terms of the contract of
enpl oymrent was to be one of the reasons for the award, the
bonus so awarded woul d not be payabl e because the terns of
the contract
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had been fulfilled but because of an industrial dispute -and
because in order to settle it, the Court awarded the bonus.
It is not necessary to analyse the definition any further
(except for one clause) because, even if all the other
ingredients are present, the clause we have just considered
woul d exclude a bonus of the kind we have here, that is to
say, a bonus awarded by an Industrial Court.

The clause we have yet to exanmine is this:

" and includes any bonus or other additional remnmuneration of
the nature aforesaid which woul d be so payable."

It was contended that the words " and includes any bonus
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stand by thenselves and that the words that follow nust be
di sregarded when bonus is under consideration because they
relate only to "additional renuneration " and riot to "
bonus "

Now, it nmay be possible to say that the words " of the
nature aforesaid " only govern the words addi ti ona
remuneration " and that they do not apply to "bonus", wth
the result that the inclusion clause " and includes any
bonus etc." would refer to two separate things, nanely,

(1) bonus and

(2)other additional remuneration of the nature aforesaid.
I n our opinion, the clause neans-

(1) "bonus.................. whi ch woul d be so payable ",
and

(2)" other additional renuneration of the nature aforesaid
whi ch woul d be so payable.”

If that is correct, then the words " which would be so
payable " throw us  back to the wearlier part of the
definition and we reach the position that the kind of bonus
that is ‘included by the inclusion clause is the kind that

would be payable " if “the terms of the contract of
enpl oynment, express or inplied, are fulfilled."
There is another reason for reaching this conclusion. The

openi ng words of the definition make it clear that " wages
nmeans remuneration that is payable when the terns of the
contract of enployment are fulfilled. Therefore, that s
somnet hing certain.
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One knows ahead of time that if the terns of the contract
are fulfilled, then the bonus'is payable. It may be that

the exact anpbunt has yet to be determ ned but the fact that
bonus i s payable and can be clainmed as soon as the terns of
the contract are fulfilled is a matter that ' can be
predi cat ed beforehand, that is to say, even before the terns
of the contract are fulfilled, or indeed, even before the
work has started if the contract i's made that far ahead.
But that is not the case when 'bonus is awarded by an
Industrial Court, for there it is inpossible to say ahead of

time whether bonus will be awarded or not; indeed, at the
time the contract is entered into, it would be inpossible to
say whether such a claimcould be laid at a Il because a

difference of opinion between one worker and  his emnployer
about the right to bonus would Dot necessarily lead “to an
i ndustrial dispute. When an Industrial Court —awards a
bonus, independent of any contract, it does-so only if-there
is an avail able surplus for a distribution of bonus and the
amount of the award would depend on the extent of the
sur pl us avail able for that purpose. Ther ef or e, the
fulfilment or otherwise of the terms of the contract of
enpl oyment is not an essential ingredient of an award of an
I ndustrial Court.

In F. W Heilgers & Co. v. N. C. Chakravarthi the 'learned
Judges of the Federal Court held that a bonus not payable

under a contract of enploynent does not fall wthin the
definition of "wages" in s. 2(vi) of the Payment of Wages
Act, as it stood before the anendnent in 1957. W are

concerned with the old definition here and not the anended
one, so the present case is, in our opinion, covered by that
aut hority.

It is true that no bonus had been awarded in Heilgers’ case
(1) and that therefore there was no ascertai ned sum whereas
there is one in the present case, or rather a sum that is
ascertainable, but that was only one of the grounds on which
the |earned Judges proceeded. They held that in order to
bring a particul ar
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(1) [1949] F.C. R 356, 360.
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paynment under the definition of "wages", two things are
necessary-

" (1) a definite sum and

(2) a contract indicating when the sum becones payable ";
and they said-

“ It is obvious that unless there is an express provision
for paying a stipulated sum the definition will not cover
such a paynent."

The bonus in the present case is not payable because of a
contract but because of the award of an Industrial Court.
Therefore, according to the Federal Court, it is not " wages
“ within the nmeaning of the Paynment of Wages Act.

In 1957 the definition was anmended and the following was
added:

" wages’ neans and includes

(c) any additional renuneration payable under the terns of
enpl oynment (whet her call ed a bonus or by any other nane);

but does not include----

(1) any bonus (whet her under a scheme of profit sharing or
ot herwi se) which does not formpart of renuneration payable
under the terns of enpl oynment

The change would have been unnecessary had the |aw been
ot herwise under the old definition; nor is it possible to
say that the clause was added by way of abundant caution
because the Federal Court decided otherwise in 1949. In
view of this anmendnent, and in view of the Federal Court’s
decision, we do not feel justified in taking a different
view, especially as we think the decision was right.

The Ilearned Judges of the Bonbay H gh Court tried to
di stingui sh the Federal Court’s judgnment on the ground that
no bonus had been declared there and ,so there was no
ascertained sum but, as we have pointed out, the ratio of
the decision covers the present case and, in any case, @ that
is our view quite apart fromtheir concl usion
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On this view, it is not necessary to consider the / other
points that were argued because, if the definition of ~ wages
", as it stood before the anendnent, is not w de enough to
include a bonus of the kind we have here, nanely, one
payabl e under an award of an Industrial Court, then, the
Aut hority under the Payment of Wages Act had no jurisdiction
to entertain the petitions nade to it under s. 15 of -the
Act .

The appeals are allowed with costs. The decisions  of the
| earned Hi gh Court Judges are set aside and also the decrees
of the Authority under the Paynent of Wages Act. There will
be only one set of costs.

Appeal s al | owed.




