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ACT:

I ncome Tax Act, 1961- Assessee incorporated to take over
certain zam ndari /properties-Gve sub-|leases and received
sal am - Al so recei ved / conpensation for kind acquired-Anmounts
recei ved whether incone or capital-Tests for deciding
whet her a receipt i's'.incone or capital.

HEADNOTE:

The assessee was incorporated for the purpose of  taking
over cf certain zamindari properties. By an indenture the
assessee took a |ease of extensive zam ndari properties for
a term of 999 years and also took an assignment OF
noveabl es. In consideration of  the | ease and assignnment,
fully paid shares worth Rs. 4.08 |akhs were issued in the
new conpany to the lessors. The quit rent receivable by the
| essors was a nominal amunt of Rs. 100 per annum C ause
(3) (a) of the Menorandum of Association showed that the
assessee was primarily incorporated for —the purpose of
taking over the assets of the lessor’s famly, while cl. (b)
enpowered the assessee to purchase, take on lease  or
otherwi se acquire and to traffic in land and general ly dea
inor traffic by way of sub-lease with land and house
property. The assessee thereafter started giving out on sub-
| ease various parcels of land to colliery conpanies. for
various terns of |ong duration

Rejecting the assessee’'s contention that the /'tota
amount of salanmi premia and conpensation received by the
assessee in three assessment years were of a capital nature,
the I ncone Tax officer treated the anounts as incone from
busi ness and t axed them The Appel | ate Assi stant
Conmi ssioner as well as the Appellate Tribunal held in
favour of the assessee on the ground that She transactions
of granting sub-leases were by way of nanagenent of the
property by the assessee and receipts on account of sal am
prem a and conpensation on acquisition of Jland were of
capital nature not liable to be taxed as incone.

On reference the Hgh Court was of the view that the
assessee could not be regarded as a purely famly concern
incorporated for the preservation and nanagenent of the
famly assets but was a trading concern which dealt with the
| ease hold rights in the lands as trading assets by using
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themto earn income and, therefore, salam, premia and
conpensation were trading receipts.

Al'l owi ng t he appeal
N

HELD: 1. Having regard to the nature of the various
transactions it is clear that the receipts on account of
salam etc., nust be regarded as receipts of a capita
nature. Simlarly the amobunts of conpensation received by
the assessee for conpul sory acquisitions of portions of |and
partake the character of capital receipt in as nuch as
conpul sory acquisition could not be said to be a voluntary
transaction, and conpensation received woul d be a substitute
for the capital asset |ost by the assessee. [7220
712

2. Ownership of property and leasing it out may be done
as part of a business or it may be done as |land owner.
VWhether it is the  one or the other nust necessarily depend
upon the object with which the act is done. Were a conpany
is formed with the specific object of acquiring properties
not with the viewto | easing themas property but to selling
themor turning themto account even by way of |easing them
out as an integral part of its business, it can be said that
the conpany has treated themas trader and not as |and
owner. In deciding whether a conpany dealt wth its
properties as owner one nust see not to the formwhich it
gave to the transactions but to the substance of the matter.
[ 717 H]

3. On the other hand incidental sal e of uneconomnic or
i nconvenient plots of land could not convert what was
essentially an investnent into -a business -transaction in
real estate. The purposes or objects for which alimted
conpany was incorporated has no decisive bearing on the
guesti on whether the income is of ~capital nature or a
revenue receipt. The circunstance that a single plot of |and
was acquired and was thereafter sold as a whole or in plots
is not decisive either. Nor is profit notive in entering
into a transaction decisive. (The question whether in
purchasing and selling land the tax payer entered into a
busi ness activity has to be deternmined in the Iight of the
facts and circunstances of each case. [719 C D

P. K.N. Company v. Commi ssioner of Inconme Tax, 60 R 65.
Kar apura Devel opnent Co. Ltd. v. Conmm ssioner of |ncome-Tax,
West Bengal. 44 1. T.R 622, discussed.

In the instant case the High Court had erroneously
treated the assessee as a trading concern qua its | ease-hold
interest in the zami ndari estate w thout actually exam ning
the real nature and object of the transactions of ‘sub-I|eases
entered into by the assessee wth several colliery
conpanies. In comng to this conclusion the H gh Court was
i nfluenced by three factors: (a) existence of power in the
menor andum of associ ati on enabling the company to indulge in
trafficking in land by way of sub-leases of land; (b)
declaration of dividend at a high rate and (c) creation of
reserve fund by the assessee pursuant to certain articles of
associ ation. The special features of declaration of dividend
and creation of a reserve fund are not features peculiar to
a trading concern because a non-trading incorporated entity
like an investnent conpany can decl are dividends and create
a reserve fund. These special features are not decisive of
the question whether the incorporated entity 1is a trading
concern or not. Wat is of inportance is howit has dealt
with its assets or properties.

4. The assessee, which had been incorporated for the
purpose of preservation and managenent of the famly estate
of the lessors had dealt with Its |leasehold interest as a
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| and owner and not as a trader. This was clear fromthe
Menor andum and Articles of Association and the draft
agreenment in accordance with which the indenture was
executed. Nominal rent of Rs. 100 p.a. and the assignnment of
noveabl es in favour of the assessee also point to the same
concl usi on. Secondly, since its inception the assessee had
not taken |ease of any other property from anyone else.
Thirdly, the transaction of granting subleases of coal-
bearing and other lands were by way of rmanagenent of the
estate as land owner. Fourthly, though the nenmorandum of
association authorised the assessee to do business in
collieries it did not work any colliery of its own not did
it do any business as mners or coal dealers. [720 F-H]

713

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 13-15
of 1973.

Appeal s by Special Leave fromthe Judgnment and order
dated 12th/13th August, 1970 of the Calcutta H gh Court in
I ncome- Tax Reference No 69/ 66

P.  Burman, Subrata Ghosh and 'S. Ghosh for the
Appel | ant .

B. B. Ahuja and M ss A. Subhashini for the Respondent.

The Judgnent of the Court was delivered by

TULZAPURKAR, J.-These appeal s by special | eave involve
a common question regarding the taxibility of certain
amounts received by the appellant conmpany (hereinafter
referred to as "the assessee ) during the three accounting
years, nanmely, 1359 B.S., 1360 B.S. and 1361 B.S. rel evant
to the assessnent years 1953-54. 1954-55 and 1955-56 and the
guestion is whether those amunts represented business
i ncome or receipts of a capital nature ?

The facts giving rise to the question may briefly be
stated: The assessee was incorporated on July 3, /1920 for
the purpose of taking over  the Zamindari properties
pertaining the Ukhara Estate which belonged to Rai Pullin
Behari Singha Bahadur and the | ate Gosta Behari Lal~ Singha.
Therefore, on incorporation, by an Indenture dated July 5,
1920 the assessee took a |lease of the extensive Zam ndari
pertaining to the said Estate for a termof 999 years and
al so took an assignnent of novables, including Governnent
prom ssory notes and jewellery belonging to the nmenbers of
the lessor’s famly and the arrears of rents and cesses,
debts, decrees, etc. due by the tenants of the said Estate,
the properties passing to the assessee being specified in
the schedul e appended thereto. The consideration for/  the
said |l ease and assignnent was fixed at Rs. 4,08,000/- which
was paid and satisfied by the assessee by allotting and
issuing its 4,080 fully paid up shares to the |lessors. The
quit rent receivable by the lessors for the |lessors Rs.
100/ - per annum and the assessee al so undertook to pay the
revenue and cesses payable to the superior landlords in

respect of the Zamindari. Cause 3 of the Menorandum of
Associ ation set out the various objects for which the
assessee was forned and though sub-cl. (a) thereof showed

that the assessee was primarily incorporated for the purpose
of taking over the assets of the lessors famly upon the
terns and conditions set forth in the Draft Agreenent
referred to in Article 3 of the Articles of Association

sub-cl. (b) of «c¢l. 3 of the Menorandum enpowered the
assessee "to purchase, take on |ease or otherw se acquire
and to traffic in land, house and other property ....,...
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and generally to deal 1in or traffic by way of sub-Iease,
exchange or otherwise with land and house property..... "
The Estate taken on | ease conprised substantia
714
coal bearing Ilands and mnes which the assessee started
giving on sub-lease in various parcels to well-known
colliery companies for wvarious terms of |long duration
During the three accounting years in question the assessee
granted several sub-leases for which it received salanm and
prema and there were also acquisitions of the portions of
the Estate by the Land Acquisition Collector for which it
recei ved compensation. The total anount of salam, prema
and the conpensation received by the assessee in the three
accounting years were respectively Rs. 22,197/-, 188,417/-
and 73,327/- and the _question arose whether these receipts
were business incone or receipts of a capital nature. The
I nconme-tax officer rejected the contention of the assessee
that the receipts were of a capital nature aud he incl uded
the said amounts inthe total income of the assessee in each
year as  'its business income holding that the assessee
carried on_business in |easehold rirghts and real property.
On appeal by the assessee, however, the Appellate Assistant
Conmi ssi oner reversed the finding of the Incone Tax officer
and excluded the amounts in question fromthe total income
of the assessee following the decision of the Tribuna
rendered on June 7, /1960, in the assessee’'s case for the
earlier assessment. year 1946-47, 1947-48 and 1948-49. The
matter was carried by the Income-tax O ficer in further
appeals to the Tribunal, but the Tribunal by its conmon
order dated June 29, 1963 di smi ssed the departnental appeals
holding that the receipts were of a capital nature not
liable to be included in the taxable income  of the
assessee. In coming to that conclusion the Tribunal nainly
relied upon cl. 3 (a) of the Menorandum of Association
Article 3 of the Articles of. Association and the terns and
conditions set forth in the Draft Agreenent (in accordance
with which the Indenture dated July 5, 1920 was execut ed)
whi ch showed that the assessee had been primarily
i ncorporated for the purpose of the conservation and
managenment of the Fanmily Estate of  the lessors, that, in
fact, the assessee was not carrying —on the business  of
taking | eases and granting sub-leases inasnuch as it had not
taken on |lease any other property fromany one el se since
1920 upto date and that the transactions of granting sub-
| eases of long duration to various colliery conmpanies were
by way of managerment of real property by the assessee as
owner of |ease-hold interest and as such the receipts on
account of salam, prem a and conpensation were of a capita
nature. The Tribunal relied upon and applied the ratio of
the decision of the Madras High Court in P. K N. Conpany v.
Conmi ssi oner of | ncone Tax which has since been confirned by
this Court in 60 I.T.R 65.
715
At the instance of the Revenue the Tribunal referred to the
Hi gh Court for his opinion the follow ng questions:
"Whet her on the facts and in the circunstances of
the case, the Tribunal was justified in excluding the
sums of Rs. 22,197/-, Rs. 1,88,417/- and Rs. 73, 327/-
fromthe total income of the assessee for the years
1953-54, 1954 55 and 1955-56 ?"
The High Court answered the question in favour of the
Revenue by holding that the receipts were not of a capita
nature and were includible in the total income of the
assessee as its business incone. The Hi gh Court took the
view that the assessee could not be regarded as a purely
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famly concern i ncorporated for the preservation and
managenent of the famly assets for nmmintenance of the
lessor’'s family especially as no provision had been nade in
its Menorandum of Association or Articles of Association
conferring any right or share on new nmenbers that may be
born in the coparcenery, it being admtted that Ukhara
Zam ndars constituted a Mtakshara Joint Fanmly. Relying
upon the several objects set out in the Mnorandum of
Associ ation, particularly the one indicated in cl. 3(b)
(which permitted trafficking by way of sub-leases) and
further relying on what it called two special features of
the assessee, namely, declaration of dividend and creation
of reserve fund by it, the H gh Court held the assessee to
be a trading concern and that it had dealt with its | ease-
hold rights in the lands as trading assets by using themto
earn inconme? rent, royalty, salam, prema, etc. and,
therefore, the receipts by way of salam or prema were
tradi ng recei pts and profits thereformwere business incone.
In other 'words, the Hi gh Court held that the assessee as a
tradi ng concern had dealt with its |ease-hold interest in
Zam ndari property not as~ an owner  but as a trader and,
therefore, the receipts in question were includible in the
total income of the -assessee as business inconme. The High
Court relied wupon the decision of this Court in Karnapura
Devel opnent Co. Itd. v. Conm ssioner of Incone-Tax, West
Bengal. It is this wviewof the High Court that has been
chal | enged before 'us by the counsel ~ for the assessee in
these appeal s.

In support of the appeals counsel for the assessee
raised two or three contentions. In the first . place he
contended that the H gh court was in error in comng to the
conclusion that the assessee was a tradi ng concern and that
it had dealt with its |easehold interest in the Zam ndari
property as a trading asset by wusing the same to earn
income, rent, royalty, salam, prema, etc. He pointed out
that in
716
conmng to that conclusion the H gh Court had wongly all owed
itself to be considerably influenced by the three factors:
(a) existence of several objects set out in cl. 3 of its
Menor andum of Associ ation, (b) declaration of dividend by it
and (c) creation of reserve fund by it, as according to him
none of these factors would show that the assessee had
actually dealt wth its |easehold interest in the Zam ndari
property as a trader. Secondly, he contended that the rea
guestion was whether after incorporation and after acquiring
the |ease of the Zam ndari Estate, whi ch i ncl uded
substantial coal bearing lands and mnes, the assessee had
dealt with its |easehold interest as a | andowner. or not and
he urged that the manner in which the assessee granted sub-
| eases of the lands in different parcels to various well-
known colliery conpanies for various ternms of |ong duration
ext endi ng over 900 years clearly showed t hat such
transactions of granting sub-leases were transactions in the
nature of nanagenment of the estate as owner of the |and and,
therefore, the receipts by way of salam, prema and
conpensation will have to be regarded as receipts of a
capital nature and in that behalf he placed reliance upon
cl. 3(a) of the Menmorandum Article 3 of Articles of
Association and the terms and conditions of the Draft
Agreenent in accordance with which the Indenture dated July
5, 1920 was executed, which showed that the assessee had
been primarily incorporated for the purpose of preservation
and managenent of the fanmily Estate of the |lessors. He al so
poi nted out that admttedly it was not the business of the
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assessee to run collieries nor did it in fact run any
colliery on its owmn but it nerely granted sub-leases of
various parcels of land to colliery conpanies which were
transactions by way of managenment of the family Estate in
fulfillment of the primry object for which it was
incorporated. In support of his contentions he relied upon
this Court’s decision in P. K N Co' s case (supra).

On the other hand, counsel for the Revenue pressed for
our acceptance the view taken by the Hgh Court. In
particular, he invited our attention to «cl. 3(b) of the
Menor andum of  Associ ation which conferred power on the
assessee not nmerely to purchase, take on | ease or otherw se
acquire and to traffic in'|land, house and other property but
also "generally to deal 'in or traffic by way of sub-|ease
exchange or otherwi se with |and and house property etc." and
urged that the several transactions of granting subl eases of
coal bearing lands and mnes to various colliery companies
on payment of rent, royalty, salam and prema nust be
regarded as business transactions entered into in pursuance
of its trading object and, therefore, the High Court was
right in comng to the conclusion ‘that the assessee had
dealt with its rights in'|easehold |and as stock-in-trade or
trad-

717

ing assets and the receipts by way of  salam, prema or
conpensation were its business incone. For the reasons which
we shall indicate presently it is inpossible to accept the
H gh Court’s viewin the matter -and we have to uphold the
concl usi on reached by the Appellate Tribunal

The legal principle or the test which shoul d govern the
guestion of the type that has arisen in these appeals has

been «clearly enunci ated by this Court in Karnapura
Devel opnent Co. Ltd. case (supra). The assessee in that case
was a conpany fornmed with the object, inter alia, of

acqui ring and di sposi ng of underground coal mning rights in
certain coal fields. The Menmorandum of Association of the
conpany enunerated other objects, such as coal raising, but
the assessee restricted its activities to acquiring coa
m ning | eases over large areas, developing them as coa
fields and then sub-leasing themto collieries and other
conpani es. The |eases were acquired for a term of 999 years
and were sublet for the balance of the term of the
respective |l eases mnminus two days. The conpany never wor ked
the coal fields with a view to raising coal, nor did it
acquire or sell coal raised by the sub-lessees. As against a
salam of Rs. 40/- per bigha which the assessee had paid, it
realised fromthe sub-lessees Rs. 400/- per bighaas sal am.
In addition, the assessee charged certain royalties at rates
hi gher than those it had agreed to pay under. the / head
| eases. The conpany adnmitted that the inconme from the
royalties was taxable. The question was whether the anmounts
received by the assessee as salanm for granting the sub-
| eases constituted trading receipts inits hands and the
profit therefrom was assessable to tax wunder the Indian
I ncome- Tax Act, 1922. Having regard to the objects for which
the conpany was forned as well as the nature of operations
whi ch the conpany indulged in, this Court held that the
transactions of acquiring | eases and turning themto account
by way of sub-leases were in the nature of trading activity
within the objects of the company and not enjoynment of
property as |and owner and the anounts received by way of
salam were trading receipts and the profits therefromwere
liable to incone-tax. oserving that the dividing line
between the two types of operations was difficult to. find
and after referring to a nunber of decisions both English
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and Indian, this Court at page 377 of the report enunciated
the principle in the foll owi ng words:

"Omership of property and leasing it out may be
done as a part of business, or it may be done as | and
owner. Wether it is the one or the other nust
necessarily depend upon the object with which the act
is done. It is not that no conpany can own property and
enjoy it

718

as property, whether by itself or by giving the use of

it to another on rent. Were this happens, the

appropriate head to apply is "income from property"

(section 9), even though the conpany nay be doing

ext ensi ve busi ness ot herwi se. But a conpany fornmed with

the specific object of  acquiring properties not wth
the view to leasing themas property but to selling
themor turning themtc account even by way of |easing
themout as an integral part of his business cannot be
said 'to treat-them as land owner but as trader. The
cases whi ch -~ have been cited in this case both for and
against the assessee conpany nust be applied with this

di stinction properly borne in mlls. |In deciding

whether a conpany dealt wth its properties as owner,

one nust see not to the formwhich it gave to the
transactions but to the substance of the matter "

The other decision of this Court in P. K N Cos case
(supra) is equally inportant, for, certain aspects and their
significance in determning the question in the instant case
have been clarified. In that case the partners of a firm
known as 'P.K N’ formed a private conpany and transferred
toit all their assets and properties consisting of 3000
acres of rubber and coconut plantations besides vacant sites
and houses. The nenbership of the conpany was restricted to
the menmbers of PKN firmand in consideration of the transfer
of all the assets and properties of the aggregate value of
16, 50,000 dollars to the conpany, the partners, of the firm
were allotted shares of the face val ue of 6,60,000 dollars,
the bal ance renmmi ni ng outstandi ng as a debt due to'the firm
Limtations on the admi ssion of the nmenbers to the conpany
and other attendant features indicates an - intention of
conserving the properties of the menbers of the firm The
Menor andum of  Associ ation of the company specified, inter
alia the following objects: (i) to purchase or acquire and
to sell, turn to account, dispose of and deal with property
and rights of any kind, and (ii) to sell, nmanage, develop or
di spose of or otherw se deal with any part of the
properties, rights and privileges of the <conpany. Large
amounts of noney were spent on cultivation and devel opnent
of rubber and coconut plantations and substantial in cone
was derived therefrom but certain uneconom cal and
i nconvenient plots were sold by the conpany in 1940 and
1941. Between the years 1942 and 1945, when Mal aya was under
Japanese occupation, sonme further plots of |and were sold.
Thereafter, in 1948, 1949 and 1950, Ilands were sold from
time to tine at profit. As a result of these disposals, the
total holding of the conpany was reduced to about 2,000
acres of rubber estates. sone houses and the
719
Lee estate. The question was whether the profits realised by
the conpany during the accounting year relevant to the
assessment year 1951-52 from the sale of the properties to
the tune of 1,41,326 Ml ayan dollars could be brought to tax
? on these facts this Court |d that the prinary object of
the conpany was to take over the sets of the firm to carry
on the business of planters and to earn profits by the sale
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of rubber: the acquisition of the estates was not for the
purposes of carrying on business in real estate. This Court
further held that the incidental sale of unecononical or
i nconvenient plots of land could not convert what was
essentially an investnent into a business transaction in
real estate. The amount of 1,41,6326 Ml ayan doll ars being
capital accretion was not chargeable as inconme. Such
concl usi on was reached notwi thstanding that the Menorandum
of Association of the conpany conferred power on it to sel

or turn to account, dispose of or deal with the properties

and rights of all ki nds. This Court clarified the
significance of three aspects thus: (a) the purposes or
object for which a I|imted conpany was incorporated had no

deci sive bearing on the guestion at issue, (b) the
circunstance that a single plot of land was acquired and was
thereafter sold as a whole or in plots was not decisive and
(c) nor was profit notive in entering into a transaction
deci si ve, ‘but the question whether in purchasing and selling
| and the 'tax-payer entered wupon a business activity had to
be determined inthe Iight of the facts and circunstances.

In the instant case al so the main question that arises
for determination is whether, after acquiring |easehold
interest in Zamindari Estate in granting the several sub-
| eases of coal bearing 1ands and mnes and receiving the
salam and prem’a and in receiving conpensation for
conpul sory acquisition of its |lands the assessee dealt with
its leasehold interest in the lands as a land owner or
carried on business with it treating it as its stock-in-
trade or trading asset ? It is obvious that if the case
falls within the forner_ category the receipts by way of
salam, prem a and conpensation will be capital receipts but
if it falls within the latter the receipts will be trading
receipts and profits therefrom business incone. ' Having
regard to the ratio of the decision in Karanpura Devel opnent
Co’s. case (supra) it is clear that for deciding that
guestion regard must be had to the real nature and object or
purpose of the transactions entered into by the /‘assessee
over the years. Before we proceed to exanmi ne the nature and
obj ect or purpose of the transactions we would like to point
out how and where the Hi gh Court has gone wong in answering
the i ssue against the assessee. In the first place the Hi gh
Court has erroneously treated the assessee as a trading
concern qua its leasehold interest in the Zam ndari/estate
wi t hout actually examning the real nature and object of the
transac-

720
tions of sub-leases entered into by the assessee wth
several colliery conpanies. Secondly, in arriving at that

conclusion the High Court has been greatly influenced by
three factors (a) existence of the power in its Menorandum
of Association enabling the assessee to indulge in
trafficking in land by way of sub-leases of the |land, (b)
declaration of dividend at a high rate of 25% by the
assessee for the relevant vyears and (iii) creation  of
reserve fund by the assessee pursuant to certain Articles of
Association and the High Court has given such undue wei ght
to these factors that it was alnost regarded them as
decisive factors. P.K N. Co's case (supra) has clearly laid
down that the existence of the power in the Menorandum of
Association to traffic in sub-leases of [|ands though

relevant would clearly be not decisive. In our Vview,
decl arati on of dividends and creation of a reserve fund are
not features peculiar to a trading concern, for, it is

equal Iy conceivable that a non-trading incorporated entity
like an investnent conpany can declare dividends and nay
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also create a reserve fund and, therefore, these so-called
"special features’ are not decisive of the question whether
the incorporated entity is a trading concern or not. In
deciding that question what is of inportance is howit has
dealt with its assets or properties, whether as a | and owner
or a trader treating the assets or properties as its stock-
in-trade and it is the manner of dealing with its assets,
the real nature of the operations pertaining to themand the
object with which such operations are done that assune
i mportance. This aspect has not been properly considered by
the Hi gh Court.

Looking at the issue fromthe aforesaid angle there are
several facts and circunstances energing from the record
which clearly show that the assessee has been dealing with
its leasehold interest in Zam ndari property as a | and-owner
and not as a trader. In the first, place, as has been
rightly found by the Tribunal, the assessee was primarily
i ncorporated for~ the purpose of preservati on and managenent
of the famly estate of the lessors. This is clear fromcl
3 (a) of the Menorandum of ~ Association, Article 3 of the
Articles of Association and the terns and conditions set
forth in the Draft Agreenent in accordance with which the
I ndenture dated July S, 1920 was executed. That this was the
primary object also becomes clear from the facts that a
nomnal quit rent /of “Rs. 100/- per year was payable by
the assessee to the lessors for the | ease of the Zam ndari
Estate obtained by it for 999 years-and that alongwith the
| ease the assessee al so obtained an assi gnment of noveabl es
i ncludi ng Government promni ssory not es and jewel lery
bel onging to the nmenbers of thelessors’ famly; assignnent
of Governnent prom ssory notes and jewellery could only be
for preservation and better managenent. The High
721
Court felt what nilitated against the concept @of the
assessee being purely a famly concern incorporated for the
purpose of preservation and managenent of famly assets for
the mmi ntenance of lessors’ famly was that no provi'sion has
been made in its Menorandum of Association and Articles of
Associ ation conferring any right —or share on new nenbers
that may be born in the Mtakshara Joint Fanily of the
| essors but it is difficult to appreciate this view On the
ot her hand, allotment of shares of the assessee to a few
nmenbers of the lessors’ famly and absence of a provision
conferring any right or interest in the shares on the new
arrivals in the famly woul d be nore conducive to
preservation and proper managenment of the famly assets.

Secondly, admittedly since 1920 up to date the assessee
had not taken | ease of any other property fromany one el se
except the lease of the Zam ndari Estate under the Indenture
dated July S, 1920, a pointer to the fact that the assessee
did not indulge in any business of acquiring other lands.

Thirdly,-and this is vital-the manner in which the
assessee dealt wth the |easehold interest in Zam ndar
Estate obtai ned under the Indenture dated July 5, 1920, over
the years clearly shows that the transactions of granting
sub-l eases of coal bearing lands and mnes ere by way of
managenent of the Estate as | and-owner. The Tribunal inits
earlier order dated June 7, 1960 for the assessnment years
1946-47, 1947-48 and 1948-49 a copy of which had been made a
part or the record of the case, has brought out certain
rel evant facts in that behal f. The Tribunal has pointed out
that during the first 11 years of its incorporation the
assessee did not grant any sub-lease of land to any one. In
1339 B.S. the assessee received a sumof Rs. 7,500/- on
account of salam or prema fromBurrakur Coal Co. Ltd., a
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party who was already a | essee under the predecessors of the
assessee in respect of coal mning right in nouza Bankol a;
in 1340 B.S. there was another |ease granted to the said
coal conpany where the prem umwas 2,893-7-0. Thereafter for
several years there was no | ease granted to anybody. In 1349
B.S. another |ease was granted to the same Burrakur Coal.
the premium being Rs. 2268-12-0. In 1350 B.S. there was no
| ease granted to anybody. Then between 1351 B.S. and 1354
B.S. several sub-leases of different parcels of coal bearing
| ands and mines were granted by the assessee to well-known
conpanies for varying ternms of |ong duration extending over
900 years for which the assessee received salam and prem um
but the fact that such sub-leases were for [|ong duration
extending to over 900 vyears dearly shows that the sane
parcel of land had been dealt wth only once for granting
the sub-leases. In the three accounting years relet to the
assessment years in question in.the instant case also sub
722

| eases had been granted of  different parcels for |ong
duration ‘of ~ over 900 years. Such manner of dealing wth
| ease hold interest by the assessee over the years clearly
shows that these transaction of granting sub-leases were in
the nature of acts done in the managenent of the Estate. The
object in granting such sub-leases was not to deal with the
| ease-hold interest as a stock-in-trade or trading asset.
The deal ings cannot be regarded as business transactions in
real property.

Fourthly, though t he Menor andum  of Associ ati on
enpowered the assessee to do business in collieries,
admttedly it did not in fact run or work-any colliery on
its own nor did any business as mners or coal dealers or
coke manufacturers, mca dealers, etc.

Having regard to the above facts it seens to us clear
that the receipts on account of salam , and prema received
by the assessee during the accounting years in question,
must be regarded as receipts of a capital nature. So far as
the anmpbunts of conpensation received by the assessee for
conpul sory acquisition or portions of land are concerned,
the sane would obviously partake the character of capita
recei pt inasmuch as conpul sory acquisition could not be said
to be a voluntary transaction or a voluntary deal entered
into by the assessee with the Land Acquisition Coll ector and
the conpensation would be a substitute for the capital asset
| ost by the assessee.

In our view, therefore, the Hgh Court had erred in
answering the question in favour of the Revenue -and the
Tribunal’s view that the receipts in question were receipts
of a capital nature and. therefore, not includible in tota
i ncone of the assessee, was correct.

In the results the appeals are allowed and the Revenue
will pay the costs of the appeals to the assessee.

P.B. R Appeal al | owed.
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