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ACT:

Labour Law Services of Enployee-Term nation of charge
of m sconduct - I ndustri al Tri bunal fi ndi'ng char ge of
m sconduct proved @ Reinstatenent with half -of back wages
or der ed- Enpl oyer approaching Hi gh Court-Hi gh Court vacating
order of reinstatenent and quantifying conpensation at Rs.
15000- 1 nterference by Hi gh Court whether valid and | egal

Constitution of India 1950 Art 227

Jurisdiction of High Court to interferewith the award
of an Industrial Tribunal --Wen arises.

Industrial Disputes Act 1947 Section 11A

Enpl oyee’ s services term nated on account of
m sconduct - Jurisdiction of [Industrial Tribunal to grant
relief-Expl ai ned.

HEADNOTE

The appel | ant was enpl oyed as a Librarian under the Ist
respondent. His services were term nated for m sconduct. He
laid a conplaint before the Industrial Tribunal under
section 33A of the |Industrial Disputes ~Act, 1947, The
Tribunal cane to the conclusion that though the charge of
m sconduct agai nst the appellant was established, the
puni shment of term nation of service was not! warranted,
ordered reinstatenent wth half of his back wages and ot her
benefits fromthe date of term nation

The respondent - enpl oyer applied to the H gh Court under
Article 227 to quash the direction of reinstatenent
contending that as the Tribunal had found m sconduct on the
pa-t of the workman, it was obligatory for the Tribunal to
i npose sonme punishnment which it had railed to do. It was
further contended that as there was |loss of confidence,
rei nstatement was not appropriate. The H gh Court held that
wi th-holding of SO per <cent of the back wages was a
condition of reinstatement and was not by way of
puni shrent,. held that reinstatenent was not called for,
vacated the order of reinstatenent, directed paynent . O
conpensation to the respondent wor kman i n lieu of
reinstatenment and quantified the conpensation at Rs. 15, 000.

Al'l owi ng t he appeal
224
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HELD: 1. The order of the High Court is set aside and
the award of the |Industrial Tribunal is restored. The High
Court had no justification to interfere with the direction
regarding reinstatement to-service and in proceeding to
substitute the direction by quantifying conpensation at Rs.
150000 it acted without any legitimte basis.’[228D, 227H
228A]

2. Section Il1A of the Industrial D sputes Act, 1947
vests wide discretionin the Tribunal. and in a given case
on the facts established the Tribunal can vacate the order
of dism ssal or discharge and give suitable directions. It
isa well-settled principle of law that when an order of
term nation of service is found to be bad and reinstat enent
is directed, the wonged worknman is ordinarily entitled to
full back wages unless for any particular reason the whole
or a part of it is asked to be w thheld. The Tribunal while
directing reinstatement and keeping the delinquency in view
could withhold payment of a part. or the whole of the back
wages. [226G ' 227A

3. The High Court under Article 227 of the Constitution
does not enjoy the w de discretion vested in the Tribuna
under section |II1A though as a superior court, it is vested
with the right of ~superintendence. The  H gh Court 1is in-
di sputably entitled to scrutinise the orders of the
subordinate tribunals wthin the well ‘accepted limtations
and it could in an appropriate case quash the award of the
Tri bunal aud thereupon renit the matter to'it for fresh
di sposal in accordance with |aw and directions if any. The
High Court is not entitled to exercise . the powers of the
Tri bunal and substitute an award in peace of the one made by
the Tribunal as in the case of an appeal where it lies to
it. [227D0

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 108 of
1984.

Fromthe Judgment and order dated 4.3.83 of the Patna
H gh Court in CWJ.C No. 3490 of 1979.

M . K Rangamurthi and A. Sharan for the Appell ant

S.N. Singh for the Respondents.

The Judgrment of the Court was delivered by

RANGANATH M SRA, J. The workman is in appeal after
obtaining | eave under Article 136 of the Constitution from
this Court. The appellant was working as librarian under the
respondent enployer. Hi s services were term nated on May 24,
1977, on paynent of a nonth’'s salary. The appellant laid a
conplaint before the Industrial Tribunal under section 33A
of the Industrial Disputes Act, 1947 (hereinafter referred
to as ’'the Act’) and the Tribunal Canme to find on hearing
parties that though the charge of m sconduct
225
within the neaning of «clause 16(iii) (a) of the Standing
orders had been established, punishnment of term nation of
service was not warranted. Accordingly, reinstatement was
ordered. The direction of the Tribunal ran thus:

"Considering the facts and circunmstances of the

case and evidences on record | direct the opposite

party (enpl oyer to reinstate t he conpl ai nant

(appellant) with half of his back wages and other

benefits from the date of termination of his service

(24. sS. | 977) wthin one nonth from the date of

pronouncenent of this award."
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The enpl oyer applied to the H gh Court under Article
227 of the Constitution to quash the direction of
reinstatement and in support of the stand it was contended
that as the Tribunal had found ni sconduct on the part of the
wor kman, it was obligatory for the Tribunal to inpose sone
puni shment which it had failed to do. The enpl oyer al so took
the position that there was loss of confidence , and
reinstatement was not appropriate. The appellant maintai ned
that though under the |Iaw he was entitled to full back wages
upon , reinstatement, the Tribunal had directed w thhol di ng
a nmoiety of it in view of its finding that m sconduct had
been established. The . Hi gh Court cone to hold that
wi t hhol di ng of SO per cent of the back wages was a condition
of reinstatenent and was not by way of punishnent. The Hi gh
Court observed:

"The two powers under section Il A are alternative;
the first isto direct reinstatement of the workman on
such terms ~r and conditions as it thinks fit and the
second is to give sone other relief to the workman

i ncluding the award of ~any lesser . P punishnment in
lieu of reinstatenment as the circunstances of this case
may require. Under the second alternative, t he

Tribunal may instead of directing reinstatement give
the relief of compensation to the workman or award a

| esser puni shnent. . It was for the Tri bunal
therefore, to decide " as to which of the two
alternatives it should adopt. But the . Tribunal is

al ways bound to exercise its discretion judicially and

decide to adopt either the first course to direct

reinstatement on. such terms rand conditions as it
thinks fit or the . second course to award a |esser
puni shnent in lieu of rei nst at emrent as t he
circunstances of the case nay require. The order of
reinstatement with half back  wages is an order of the
first category and not of the second category. The

226

payment of only half of the back wages is a condition

of the reinstatenent and not a punishnent for the

m sconduct of the workman."

The High Court then canme to the conclusion that the
order of reinstatement was not called for and proceeded to
i ndi cate:

"The question now is should the award be set aside

and the case be remtted back to the Tribunal for a

fresh determination of the matter in  accordance with

l aw or should the proceeding be concluded by naking a

reasonabl e nmodification in the award of the Tribunal ?"

The Hi gh Court thereafter vacated the order of
reinstatement holding that ends of justice would be served
by directing paynment of conpensation to the respondent-
wor kman i n lieu of reinstatement and quantified the
conpensation at Rs. 15,000. This nodification by the High
Court is assailed in appeal at the instance of the workman.

Section Il A of the Act provides:

"Where an industrial dispute relating to the

di scharge or dismssal of a workman has been referred

to a Labour Court, Tribunal or National Tribunal for

adj udi cation and, in the course of the adjudication
proceedi ngs, the Labour Court, Tribunal or Nationa
Tribunal, as the case may be, is satisfied that the

order of discharge or dismssal was not justified, it
may, by its award, set aside the order of discharge or
dism ssal and direct reinstatenent of the workman on
such terms - and conditions, if any, as it thinks fit,
or give such other relief to the worknman including the
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award of any l|lesser punishnent in |lieu of discharge or

di smssal as the circunstances of the case nmay

require.”

Wde discretion is vested in the Tribunal under this
provision and in a given case on the facts established the
Tri bunal can vacate the order of dism ssal or discharge and
give suitable directions. It is a well-settled principle of
| aw t hat when an order of termi nation of service is found to
be bad and reinstatenent is directed, the wonged workman is
ordinarily entitled to full back wages unless for any
particul ar reason the whole or a part of it is asked to be
227
wi thhel d. The Tribunal while directing reinstatenment and
keeping A the delinquency in view could w thhold paynent of
a part or the whole of the back wages. In our opinion, the
Hi gh Court was right in taking the view that when paynment of
back wages eitherin full or part is withheld it anpunts to
a penalty. Wthholding of back wages to the extent of half
inthe facts of the case was, therefore, by way of penalty
referable to proved m sconduct and that situation could not
have been _answered by the H gh Court by saying that the
relief of reinstatement” was being granted on terns of
wi t hhol ding of half of the back wages and, therefore, did
not constitute penalty.

Under Section/lIIAof the Act, advisedly w de discretion
has been vested in /the Tribunal in the matter of awarding
relief according to the circunstances of the case. The Hi gh
Court under Article 227 of the Constitution does not enjoy
such power though as a superior court, it is vested with the
ri ght of superintendence. The  H gh Court _i's indisputably
entitled to scrutinise the orders of the subordinate
tribunals wthin the well accepted Ilimtatiaons and,
therefore, it <could in an appropriate case quash the award
of the Tribunal and thereupon renmit the matter to it for
fresh disposal in accordance with law and directions, if
any. The High ult is not entitled to exercise the powers of
the Tribunal and substitute an award in place of the one
nmade by the Tribunal as in the case of an appeal where it
lies to it. In this case, the Tribunal had directed
reinstatement, the H gh Court vacated the direction of
rei nstatement and conputed conmpensation of Rs. 15,000 .in
l[ieu of restoration of service. W are not inpressed by the
reasoning of the Hgh Court that reinstatement was not
justified when the tribunal in exercise of its wde
di scretion given wunder the |aw found that such relief would
neet the ends of justice. The Tribunal had not recorded a
finding that there was 1o0ss of confidence of the enployer.
The job of a |librarian does not involve the necessity of
enjoynment of any special confidence of the enployer. At any
rate, the H gh Court too did not record a finding to that
effect. Again, there is no indication in the judgnent of the
H gh Court as to how many years of service the appel llant had
put in and how many years of service were still |eft under
the Standing orders. The salary and other service benefits
which the appellant was receiving also did not enter into
the consideration of the H gh Court while conmputing the
conpensation. W are, therefore, of the viewthat the Hi gh
Court had no justification to interfere with the direction
regardi ng reinstatement to service and in procee-

228
ding to substitute the direction by quantifying conmpensation
of Rs. 15,000 it acted without any legitinate basis.

M. Prasad for the respondent no. 1 invited our
attention to the fact that the H gh Court was cogni zant of
the necessity of a remand but taking into consideration the
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del ay involved and the fact that a remand was unnecessary in
view of the nature of the order it was going to nmake took
upon itself to give a final decision. W reiterate that
ordinarily it is not for the H gh Court in exercise of the
jurisdiction of superintendence to substitute one finding
for another and simlarly one punishment for another. W may
not be wunderstood to have denied that power to the High
Court in every type of cases. It is sufficient for our
present purpose to hold that on the facts nmade out, the
approach of the High Court was totally uncalled for and the
manner in which the compensation was assessed by vacating
the order of reinstatement is erroneous both on facts and in
I aw.

The appeal], therefore, is allowed and the order of the
H gh Court is set aside and the award of the Industria
Tribunal is restored. The appellant became entitled to
reinstatement within a month from Novenber 24, 1979, when
the award was made. He would, ‘there fore, be entitled to
full wages and other service benefits from Decenber 24,
1979, taking the nonth’'s allowance given in the award into
account. He would also be entitledto the half of the back
wages in terns of the award from May 24, 1977 till Decenber
23, 1979. W direct ~the Tribunal to conpute the anpbunt so
due as back wages ~and the appellant. is entitled to 12 per

cent interest on the sumfrom January 1, 1980, till paynent.
The appeal is allowed wth costs. Hearing fee assessed at
Rs. 2000.

N. V. K. Appeal al | owed.
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