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ACT:

I ndustrial Dispute-Bonus-Cal cul ati on of rehabilitation cost
of machinery-Use of  nultiplier whether necessary when
rel evant quotations of price of mnmachinery available-ltem
wi se and block-wi se estimate when desirabl e- Need of
graduated divisor when nmachinery installed over severa
years-Interest allowable on paidup capital, rate may be
adjusted reasonably-Life of machinery, estimate of--Laches
may be taken into account in considering claimfor bonus.

HEADNOTE

The workmen of the appell ant conmpany demanded bonus for the
years 1956-57 to 1959-60. The Tribunal disallowed the claim
for 1956-57 on the ground that it was belated and allowed
the demand for the rest of the years 1957-58 to 1959-60.  In
wor ki ng out the avail able surplus for distribution as ~bonus
the Tribunal in general followed the Full —Bench  formula
evolved by the Labour Appellate Tribunal. Agai nst the
Tribunal s award the company as well as the worknen appeal ed
to the Suprene Court by special |eave under Art. 136 of the
Constitution. Both sides raised contentions with regard to
the rehabilitation allowances in respect of plant and
machinery for the three years in question and the nethod

followed by the Tribunal in calculating them The " mai n
guestion for decision arose out of the conpany’s contention
that since it furnished quotations for all machi nery

including the old machinery, the Tribunal ought to have
accepted those quotations as equivalent to replacenment cost
as it didin the case of new nachinery instead of adopting
the notional method of working out multipliers and then
arriving at replacenment cost by multiplying that nmultiplier
with the estimated cost to the sellers.

HELD: (i) The multiplier is at best an approxi mation
arrived at from the trend of price level during the
ascertained intervening period. But when the cost of

repl acenent is ascertained fromquotations of prices for the
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year of replacenent such cost s nobre accurate than a
notional one worked out from the nultiplier. It is

therefore not always necessary to arrive at a multiplier for
estimating the probable cost of replacement. [789 CD.

In the present case since the Tribunal accepted t he
guot ations’ and worked out the multiplier in the case of new
machi nery by dividing the quotations by the original cost it
ought to have foll owed the sane nethod in the case of old
machinery as it had before it the cost of the old machinery
as new and the cost of replacenent, both unchall enged by the
uni on. If the rehabilitation cost was calculated in this
manner there would be no available surplus with the conpany
and hence no bonus woul d be payable.’ [787 H 788A; 787 A-B].
(ii) It is well established that in the case of old
machi nery the enpl oyees cannot insist that such machinery
should be replaced by ol d nmachinery. For working out the
rehabilitation cost of such. machinery it ' is the cost of
new machinery that is to replace the old which has to be
taken into consideration. [787 F-Q.

(iii). Whenever it is possible to estimate itemwise the
pr obabl e cost of machineryin the year of replacenent such a
method is not only perm ssible but is nore desirable. The
bl ockwi se esti mate has.

780

to be resorted to whenitemud se estimate is not possible as
when the industry owns several factories and the number of
pl ant and nachinery is so large that it becones difficult to
make an estinmate of replacenent cost item se. [789 B-C, 788
GH.

(iv) The contention on behalf of the worknmen that the

repl acenent cost should be worked out on the basis of the
price level during the bonus year could not~ be accepted.
The test is the probable cost  of repl acenent when
rehabilitati on becomes due. |If the bonus year and the vyear
of rehabilitation coincide, the price level during the bonus
year woul d no doubt be the relevant basis. But when they do
not coincide and the due year of rehabilitation is the vyear
beyond the bonus year that which'is relevant is the probable
cost of replacenent during that year. [790 H, 791 A-B].

(v) Odinarily, the Tribunal has to satisfy itself that no
cost of expansion is injected in the rehabilitation cost.
In the present case, however, it did not appear from  the
record that any question of expansion arose as the Union
accepted the quotations as equivalent to the replacenent
cost, [791 F-QF.

(vi) The Tribunal was justified in taking the price rise in
respect of the machinery installed in the bonus,  years as
zero. Though the prices for such machinery in 1963-64 were
avai l abl e, <considering that its |life was 15 years, it/ was
too early to find out with any precision the probable /'trend
of prices during the intervening years. [793 EG.

(vii) The Tribunal was wong in giving a uni form
remainder life of 7 years to old machinery irrespective of
the year of its installation. Taking the life of -old
machinery to be 10 years, the old nmachinery purchased in
1950-51 woul d require replacenment in 1960-61 and so on. In
that case the remainder life in the bonus year 1957-58 of
old machinery installed in 1950-51 would clearly be 3 years,
of old machinery installed in 1955-56 8 years, of nachinery
installed in 1956-57 9 years and that installed in 1957-58
10 years. The divisor therefore could not be the uniform 7
for all the three years but a graduated one on the basis
that the estimated life of the old machinery was 10 years.
[793 H 794 B.]

(viii) The Tribunal was justified, in view of t he
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decision of this Court in the South India MIIowners’
Associ ation’s case, in taking the whol e cost of the old
machinery as depreciation, but it nade a nmistake in
deducting it twice over. [795 B-(.

(ix) The conpany not being an investnent conpany, its

i nvestments in shares of other joint state conmpanies prima
facie represented extra capital not required as working

capital, for otherw se the conpany could not have spared
this anmount for investnment in the stocks of other conpanies.
The Tribunal was right in treating this Investnent as a
capital asset and in refusing to treat the |oss therefrom as
trading expenditure. The Tribunal at the sane time could
deduct this anmount fromthe rehabilitation cost because that
amount was avilable to neet the rehabilitation cost. [797 H

798 A].

(x) Though the Full Bench fornula provided for payment of
net interest at 6 per cent annumon paid up capital. that
rate is not to be regarded as sonething inflexible. Vi | e
awardi ng interest if

781

the Tribunal ~were to find that ' if it were to grant 6 per
cent interest on paid up capital. nothing or no appreciable
amount would be left for bonus, it can adjust the rate of
interest so as to accommodat e reasonably the claimfor bonus
and thus nmust neet the demands of both as reasonably as
possible. [798 G 799 B].

(xi) In fixing the I'ife of machinery the principle that the
Tribunal has to bear in nind is that the life of nachinery
is the period during which it is estimated to work wth
reasonabl e efficiency and not the period during which it has
actually been operated, that is, till it -becones too
deteriorated for wuse. |In the present  case the  Tribuna
fixed the period of 15 years after considering the evidence
and the nature of the industry. There was no reason why its
determi nation should be interfered with. [799 GH].

(xii) The Tribunal was right in not excluding the -cost
of spares fromthe price of nmachinery for the purpose of
calculating rehabilitation cost.. In the case of “inported

machi nery spares are generally included in the purchase and
their cost nust be included in the purchase price, the
reason being that in case of breakdown the company woul d not
have to wait for an indefinite period for ordering  and
obtai ning the spares. [800 B].

(xiii) The statutory depreciation and devel opnment rebate
al | owabl e under the Income-tax Act are not relevant for the
purpose of calculating rehabilitation requirement. Only the
noti onal normal depreciation need be deducted. [801 C D .
(xiv) The claimfor bonus in respect of 1956-57 was made
nmore than 18 nonths after the closure of accounts.
I ndustri al adj udi cati on. i ls bound to t ake into
consi deration delay and |aches before it calls, “upon the
other side to reopen its accounts closed |ong ago. The
Tri bunal was therefore right in rejecting the claimon' the-
ground of laches. [801 F-(G.

M|l owners’ Association. Bonbay v. Rashtriya MII| Mazdoor
Sangh, Bonbay [1950] L.L.J. 1247, Associated Cenent Co: Ltd.
v. Its Wrknen [1959] S.C.R 925, Mnagenment of Rajendra
MIls Ltd. v. Their Worknen [1960] 1. L.L.J. 53, The Workmen
v. The National Tobacco Co. [1966] 2 L.L.J. 200, South India
M|l owners’ Association & Os. v. Coinbatore District
Textile Workers’ Union and Others [1962] 1 L.L.L. 223, G F.
MIls v. Its Wrknmen., Al.R 1958 S. C. 382. South India
MI1lowners” Association and Os. v. Coinbatore District
Textile Wrkers’ Union and O,,;.,, [1962] Supp. 2 S.CR
926, Pierce Leslie & Co. v. Its Wrknen, [1960] 3 S.C R 194
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and Bengai. Kagazkar Mazdoor Union & Ors. v. Titagarh Paper
MIlls Co. and Ors. [1963] 2 L.L.J. 358, referred to;

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: G vil Appeals Nos. 356 and 357
of 1966.

Appeal s by special leave fromthe Award of the Industria
Tribunal, Rajasthan in Case No. 9 of 1961

Niren De, Addl. Solicitor-GCeneral, Sobhag Mal fain an( B.
P. Maheshwari, for the appellant (in C. A No. 356 of 1966
and respondent (in C. A 'No. 357 of 1966).
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M K. Ramanurthi, Shyanal a Pappu and Vi neet Kumar, for the
appellants (in C A No. 357 of 1966) and respondents (in
C. As. No. 356 of 1966).

The Judgnent of the Court was delivered by,

Shelat, J. These two appeals by special |eave, one by the
appel | ant'_conpany and the other by, \its worknmen are directed
against the award dated May 4, 1964 of the Industria
Tribunal, Rajasthan to which reference was made under
section 10(1)(d) of the Industrial D sputes Act, 1947. The
dispute referred to the Tribunal related to the workmen' s
demand for bonus for the years 1956-57 t0 1959-60. By the
said award the Tribunal disallowed the claimfor 1956-57 on
the ground that it was belated and all owed the demand for
the rest of the years 1957-58 to 1959-60.

In working out the available surplus for distribution as

bonus the Tribunal in general followed the Full Bench
fornul a evolved by the Labour Appellate Tribunal in
M|l owners’ Association, Bonbay v. Radhtriya M|l ' Mazdoor

Sangh, Bonbay(1) and approved by this Court 'in t he
Associated Cement Co. Ltd. v. Its Wrknmen.(2) The Tribuna
worked out first the gross profits for the said years and
the prior charges deductible therefromand arrived at the
avai | abl e surplus. For the year 1957-58 gross profits found
were Rs. 28.29 lacs, Rs. 25.36 lacs for 1958-59° and Rs.
34.92 lacs for 1959-60. There is no dispute about these

figures. The Tribunal then ascertained the —prior ~charges
deductible fromthe gross profits. There is no dispute with
regard to the figures for depreciation, —incone-tax  and
wealth tax. As regards interest allowable on paid up
capital, the Tribunal allowed 6% per annum tax free

interest for 1957-58 and 1958-59. For 1959-60 the Conpany
remanded interest at the rate of 8.57% by reason of -a change
in he Incone-tax | aw havi ng been made during the year. The
Union, on the other hand, claimed that only 6 (% interest
shoul d be allowed. The Tribunal allowed a nmean between the
two, viz., 7 1/4. There was no question of interest on
working ;capital as it was not the Conpany’s case that any
reserve was utilised as working capital simlarly there is
no dispute wth regard to the rehabilitation charge for
buil dings allowed by the Tribunal. Apart fromthe question
as to interest allowable on paid up capital for the vyear
959-60, the main dispute. in these appeals is with regard to
the rehabilitation allowances in respect of plant and
machinery for he three years in question and the nethod
foll owed by the Tribunal in calculating them
(1) [21950] I.1.3. 1247.
(2) [1959] S.C R 925.
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The Conpany ever since its commencenment has been purchasing
new and also old reconditioned machinery. As regards new
machi nery the Conpany furnished, (a) cost to the Conpany,
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(b) the current price during the year 1963-64 and (c)
percentage in the rise in prices. The Conmpany al so
furni shed in respect of reconditioned nmachinery (a) cost to
the Conpany and (b) estimated cost which its vendors would
have paid if they had purchased it as newin the years in
which the Conpany installed the old nachinery. 1In respect
of the old machinery the cost to the Conpany and the
estimated cost to the sellers according to the Conpany were
as follows: -

Year Cost to the Estimated cost to
Conpany the sellers
(I'n lacs) (I'n lacs)

Upto 1952-53 13.87 20. 05

1953-54 to 1955-56 3.49 5.23

1956- 57 1-40 2.10

9157-58 1-77 2.65

Tot al 20. 03 30- 03

The difference between the cost to the Conpany and the
estimated cost to the sellers thus come to 150% No old
machi nery was purchased during 1958-59 and 1959-60. The
Conpany al so produced quotations of prices for equivalent
machinery current in year 1963-64. The ~ Union did not
dispute (a) the figures of cost to the Conpany of the new
machi nery as givenin its statenent  Ex. M, (b) the figures
of cost of old machinery to the Conpany and its estimted
cost to the sellers as given in Ex. M3 and(c) the quota-
tions of prices received by the Conmpany in 1963-64 from
manuf acturers of these machines, both old and new, " "except
in the case of nmachinery installed, duringthe bonus years."
The Tribunal worked out the rehabilitation requirenments for
the years 1957-58 to 1959-60 in a Chart which is Annexure A
to the award. Since the controversy in these appeals mainly
centers round the figures of rehabilitation requirenents
allowed by the Tribunal it is expedient to set ~‘out/ that

Annexur e:
784
784(a)
Peri od Cost Cost as Mul ti- Total Less Bal ance
shown by plier br eak-
Co. in down
EX. M val ue 5%
1 2 3 4 5 6 7
1050-51-
New 16.30 16.30 3.36 54. 77 0.81 53. 96
ad 13.37 20.05 67. 37 Ni | 67. 37
1951-52-
New 1.43 1.43 1.87 2.67 0. 07 2.60
1952- 53-
New 2.18 2.18 1. 47 3.21 0.11 3.10
1953- 54-
New 1.12 1.12 2.28 2.55 0. 06 2.49
ad 1.24 1.86 2.28 4.24 .o 4.24
1954- 55-
New 3.71 3.71 1.86 6. 90 0.19 6.71
ad 1.95 2.93 1. 86 5.45 Ni | 5.45
1955- 56-
New 6.93 6.93 2.18 15. 11 0.35 14. 76
ad 0. 30 0. 45 2.18 0.98 Ni | 0.98
1956-57-
New 13.11 13. 11 2.35 30.80 0.66 30.14

ad 1.40 2.10 2.35 4.93 N | 4.93
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1957- 58-
Now 3.39 3.39 1 3.39 0.17 3.22
ad 1.77 2.65 1 2.65 Nil 2.65

1958- 59-
New 12.95 12.95 1 12.95 0.65 12.30
1959- 60-
New 30.76 30.76 1 30.76 1.54 29.22
784(b)
M nus deproci ation Bal ance Di vi sor Annua
Requi r e-
ment
8 9 10 11
(Rupees in |akhs)
Total cost as new & old Machy30.03 24.35 7 3.48
Depre-witten off upto 31-3-57
48. 83 2.60 8 0.32
3.10 9 0.34
I nvest nent as on 31-3-57 2.49 10 0. 25
18.22 4.24 7 0.61
Tot al 96- 98 6.71 11 0.61
5.45 7 0.78
14.76 12 1.23
0.98 7 0.14
30. 14 1 3 2.32
4.93 7 0.70
3.22 14 0.23
2.65 7 0.38 11.39
12. 30 14 0.88 12.27
29. 22 14 2.08 14.35
785
It will be observed fromAnnexure A that the  Tribuna

accepted as regards new nachinery the Conpany’'s figures of
cost and quotations as cost of replacenent and dividing the
cost of replacenment by the original cost to the Company |
worked out nultipliers for _each year. Thi s di sput e,
however, is with regard to the nultipliers arrived at by the
Tribunal in respect of old nachinery.

In Annexure A, the Tribunal adopted 3.36 multiplier in res-
pect of old nachinery installed in 1950-51, i.e., the sane
multiplier which it worked out in respect of new machinery
installed during that year. For the years 1953-54 to 1957-
58 the Tribunal accepted the Conpany’s figures which were
agreed to by the Union, viz., of cost to the Conpany and the
estimated cost to their vendors if the latter had purchased
t hat machi nery as new in the respective ~ years of
installation. The Comnpany al so produced quotations from
manuf acturers of nmachinery itemm se in its Confi-Annex. I
and 2. These quotations were for sone nachines for 1959-60,
for some for 1960-61 and the rest for 1961-62. It would be
safe to say that the average cost of these nachines was the
cost prevalent in 1960-61. Though the average cost of the
machi nery was thus available, the Tribunal in the case of
ol d machi nery worked out nultiplier for each of these ‘years
and then arrived at the figure of Rs. 85.62 lacs as the
total replacenent cost of that machinery by multiplying the

estimated cost to the seller with the nultiplier. The
Conpany’s contention was that since the Conmpany had fur-
nished quotations for all wmachinery including the old

machi nery, the Tribunal ought to have accepted t hose
guotations as equivalent to replacenment cost as it did in
the case of new machinery instead of adopting the notiona
nmethod of working out multipliers and then arriving at
repl acenent cost by multiplying that nultiplier with the
estimated cost to the sellers.

A mltiplier is the ratio between the original cost and the
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cost of replacenent. It is one of the nethods of arriving
at the hypothetical cost of replacenent at a future date
But where the cost of replacenent is available through
guotations and these quotations are not disputed by the
Union it would not be necessary to resort to a hypothetical
multiplier or if the multiplier nmust be ascertained it nust
be the ratio of the cost to the enployer and the estimated
cost of replacenent actually proved through the quotations.
According to the Conpany in the case of old nmachinery the
mul tiplier so cal cul ated woul d be-

1950- 51 .3.98
1953-54 .. 7.83
1954- 55 .. 3.49
1955- 56 .. 2,47
1956- 57 . 4.75
1957-58 .2.29

786
The total cost of replacenent of old nmachinery on the basis
of these multipliers or in the alternative on the basis of
the quotations would then cone to Rs. 121.70 lacs instead
Rs. 85.62 lacs, the difference being of Rs. 36.08 |acs.
Therefore, even if the divisor of 7 uniformy_ applied by
the Tribunal in Annex.
A were to be accepted, as correct, Rs. 36.08/7=Rs. 5.16 |l acs
woul d

have to be added for rehabilitation requirement for each of

the bonus vyears. If that is done “the entire available
surplus found by the Tribunal woul d be w ped out.
It will be seen fromthe Tribunal’s Annex. A that so far as

new machinery is concerned the Tribunal accepted the figures
of original cost and the quotations furni shed by the Conpany
and worked out nultipliers for/all the years from 1950-51 to
1959-60 by sinply dividing the quotations by the ‘origina

cost. The question is, should not the Tribunal have also
followed the sane nethod in the case of old nachinery when
it had before it the estimted cost to the seller, i.e., the
cost of old machinery if purchased as newin the /year of
installation and the quotations for that machinery. |f that
were done there would be no necessity of finding ‘out a
notional rnultiplier. In that event as seen above there

woul d be a difference of Rs. 36.08 | acs which would have to
be added to the figure of Rs. 85.62 | acs worked out by the
Tribunal as total rehabilitation cost in respect of old
nmachi nery.

M. Ramanmurti however argued that though the Union had not
di sputed the quotations those quotations were for the vyear
1963- 64 when the Tribunal was adjudicating the dispute, that
it is always necessary to first find out the multiplier. and
then work out the rehabilitation cost and that the cost of
machi nery in the bonus year or years nust be reflected while
working out the rehabilitation cost even if the -year of
repl acement worked out fromthe average life of nmachinery is

| ater. It is now well established that in the case of old
machi nery the enpl oyees cannot insist that such rmachinery
should be replaced by old nachinery. For working out

rehabilitation cost of such machinery it is the cost of new
machinery that is to replace the old which has to be taken

into consideration. The Conpany as aforesaid produced two
kinds of figures both accepted by the Union and the
Tribunal: (1) the estimated cost to the seller if he had
purchased the old nmachinery as new in the respective years
of its installation and (2) quotations of prices of
machi nery which would replace it. The Tribunal had before
it thus the cost of the machinery if it were newin the year
of installation and the cost of its replacement by new
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nmachi nery. There was therefore no particular reason in
di stinguishing the old fromthe new nachinery for the
figures of costs and replacenments in both the cases were on
the footing that the old nachinery was new machinery.
Therefore since the Tribunal accepted the quotations and
worked out the nmultiplier in the case of new machinery by
dividing the quotations by the original 'cost it ought to
have

787

foll owed the same nmethod in the case of old nachinery as it
had before it the cost of the old machinery as new and the
cost or replacenent, both unchallenged by the Union

The question still is whether the quotations can be the sole
criterion for working out rehabilitation cost. The
principle accepted in the Full Bench fornula and approved by
this Court in the case of Associated Cenment Co. Ltd (1) was
that payment of bonus isin recognition of the contribution
of labour in the profits earned by the industry and to
assi st || abour to overcone as far as possible the difference
bet ween t'he actual wage and the |living wage. The Fornula at
the sanme tine accepted the point of view of the industry
t hat i nvestment made by it nust inply a legitimte
expectation of securing recurring returns and that could
only be ensured by machi nery being continuously kept in good
wor ki ng order. Such mai ntenance woul d necessarily be to the
advantage of the | abour, for, the better the nmachinery the
| arger the earnings and the brighter the chance of earning
bonus. It is on'this twin consideration that the anount
necessary for rehabilitation is recognised as a prior charge
on the gross profits when surplus profit for distribution as
bonus is being worked out. It is true that depreciation is
allowed by the tax laws but that is only to the extent of a
percentage on the witten down val ue.~ The depreciation fund
set apart on that basis would obviously be insufficient for
rehabilitation and therefore an extra anmount would have to
be annually set apart notionally to nmake up the deficiency.
That is the reason for the Full Bench formula having
accepted the industry’'s claimto rehabilitation in’ addition
to the adnissible depreciation. Wile ascertain in the
claimof rehabilitation the Tribunal has first'to ascertain
the cost of the machinery to the enployer and then to
estimate its probable future life. |t then becones possible
to anticipate approximately the year when the nmchinery
woul d need replacenent and it is the probable price of such
repl acenent at such future date that ultinmately decides the
amount to which the industry is entitled by way of
repl acement cost. The question is how to estimate the
probable price of machinery at such future date? As
observed in the Associated Cenent Conpany’'s case(1l) / such
probabl e price can be considered itemii se where the industry
does not own too nmany factories and In itemd se “study of
machinery is reasonably possible. It is when the industry
owns several factories and the nunber of plant and nachi nery
is so large that it becomes difficult to make an esti mate of
repl acenent cost itemm se that the estinate has to be bl ock-
wi se. In either case the Tribunal has to estimate the
pr obabl e cost of replacenent at the tinme when such
repl acenment would beconme due. Such in estinate depends
obvi ously on several uncertain factors. The estinmate of the
pr obabl e life of machinery is itself a matt er of
antici pation and

(1) [1959] S.C. R 925.

L/ p(N) 7SCl - 11

788

the estimate of the probable trend of price during the In-
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tervening period is also to a degree a matter of conjecture.
However, the entire process of ascertaining replacenment cost
is hypothetical depending |largely on expert evidence. It
woul d appear therefore that whenever it is possible. to
estimate itemM se the probabl e cost of machinery in the year
of replacenment, such a nethod is not only permssible but is
nore desirable. The bl ock-wi se estinmate has to be resorted
to when itemw se estimate is not possible. Were therefore
there is clear evidence of the probable price of each piece
of machinery itemd se when replacenent is to becone due, it
woul d be nmore accurate to proceed on the basis of such price
and it would not be necessary to find out multipliers, such
nmultipliers being after all the ratio between the: cost, and
the probabl e cost of replacenent, ascertained fromthe trend
of prices during the intervening years. The multiplier thus
is at best an approxinmation arrived at fromthe trend of
price level during the intervening period. But where the
cost of replacenent is ascertained from quotations of prices
for the year of replacenment such cost is nore accurate than
a notional one worked out from the multiplier. It is
theref ore not -al ways necessary to arrive at a multiplier for
estimating the probabl e cost of replacenent.

In the instant case the Tribunal estinmated the life for old
machi nery at 10 years and that for new machinery at 15 years
after taking into consideration the fact that the nachinery
was wor ked at | east since 1955-56 on three shifts a day and
the fact that it is being used for manufacturing precision
machi nes. On this basis the old machinery ‘installed in
1950-51 becane due for replacenent in 1960-61 and the rest
of it installed in succeedi ng years would become due after
10 years fromthe respective years of its installation. It
is in evidence that though the average life of the old
machi nery was exhausted it was still being worked ' though
uneconomi cal | y. It was agreed that the entire machinery
needed i mediate replacenment and this fact was accepted by
the Tribunal. It is well established that an enployer
cannot be allowed to postpone the date of replacenent on the
footing that he has operated the nachinery in fact beyond
its average life and thus boost the cost of replacenent
taking advantage of the rise in price every year. In the
instant case however ’'that cannot be said to be the
position. As stated earlier, the quotations produced by the
Conpany represented an average price as near as possible

prevailing during the period for replacenent. Since they
were not disputed by the Union they were the best  avail able
dat a. There was therefore all the nore reason for the

Tribunal to have worked out the cost of replacement from
these undisputed quotations instead of working: out. the
nmultipliers and then arriving at the total re. placenent
cost. On the basis of these quotations even if the
multipliers were to be worked out the nultiplierst-and the
cost of replacenent of old machinery would be as fol lows:
789

A d nmachinery esti - Repl acenent cost Mul tiplier
Year mat ed cost to the proved byquot a-

seller if he had pur- tions disputedby

chased as new in the the Union

year of its installa-

tion not disputed by

t he Uni on
(Rs. in lacs.) (Rs. in lacs)

1950- 51 20. 05 79.72 3.98
1953-54 1.86 14. 57 7.83
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1954- 55 2.93 10. 25 3. 49

1955. 56 0. 45 1.11 2.47

1956- 57 2.10 9. 97 4.75

1957-58 2.65 6. 08 2.29
30. 04 121.70

The replacenment cost thus arrived at would be Rs. 121.70
lacs as against Rs. 85.62 |acs as worked by the Tribunal

I ndeed, where the cost of replacenment is proved itemi se
from price quotations and they are undisputed it becones
difficult to appreciate how the total cost of replacenent
can be less than the cost proved through quotations.

Counsel for the Union, however, urged that while working out
the replacenent cost it is the cost during the bonus year
which is relevant and therefore though the Union had
accepted the quotations they would not be the proper
criterion and the price preval ent during each of the bonus
years would be the relevant price. He also argued that.
even if _the quotations were to be accepted as cost of
repl acenent the prices of only those nmachines which are
required for replacenent and not for expansion which can be
the basis of estimation. As regards the first argunent, a
simlar contention  was raised in Associated Cenent Co.’'s
case(1l) and was rejected. At p. 967 of the report the Court
sai d:

"What the Tribunal has to do in determ ning such cost (i.e.
probabl e cost of replacenments) is to project the price |eve
into the future and this can Be nore satisfactorily done. if
the price level which has to be projected in future is
determned not only in the light of the prices prevalent
during the bonus year but also in the Iight ~of subsequent
price levels."

The submission that it is the price |level during the ' bonus

year which is the criterion therefore is not correct,. The
test is the probabl e cost of replacement when rehabilitation
becones due, If the bonus year and the year of

rehabilitation coincide the price
(1) [1959] S.C.R 925.

790
[ evel during the bonus year would no doubt be the relevant
basi s. But where they do not coincide and the due year of

rehabilitation is the year beyond the bonus year that -~ which
is relevant is the probable cost of replacenent during that
year and the Tribunal therefore would have to consider al
rel evant evi dence necessary to estimate the cost during that
future vyear. VWere there is tangible evidence through
guotations of prices for that year and such quotations. are
not in dispute the Tribunal does not have to conjecture what
t he trend of price level would be by t aki ng into
consideration the price level during the intervening period
whi ch woul d i ncl ude the bonus year

However this does not mean that the Tribunal rnust ' necha-
nically accept the quotations. The rehabilitation cost
al  owed under C the Full Bench fornmula is the probable cost
of rehabilitation which while including nodernization does
not i ncl ude expansion. But the di stinction bet ween
noder ni zati on and expansi on may in some cases be subtle and
not capable of clear distinction. The question therefore
woul d al ways be whet her repl acenent of one machine by a new
one is the introduction of nodem nmachinery or one which is
an item of expansion. |If it is an itemof expansion its
cost naturally has to be excluded. The test is whether by
the introduction of the new nmachinery the producti on
capacity is likely to be significantly augmented, If that is
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found the Tribunal would have to apportion the cost on the
basis that replacenent is partly nodernization and partly
expansion. On the other hand, E if the increased production
is not significantly on the higher side it would be a case
of noderni zation incidental to replacenent. The question is
on whomis the burden of proving whether a given repl acenent

anmobunts to.expansion,or nodernization. It seens to us that
since it is the enployer who seeks replacenent cost, it is
for him to satisfy the Tribunal as to what wll be the
overall ~cost of replacenent and in doing so it is he who

must satisfy that the cost is of replacenent only and does
not include any expansion of nmachinery. Counsel for the
Uni on was therefore right in saying that the Tribunal has to
satisfy itself that no cost of expansion is injected in the
rehabilitation cost. |n the present case, however, it does
not appear fromthe record that any question of expansion
Garose as the Union accepted the quotation as equivalent to
the replacenent cost. ~ Consequently, the Tribunal proceeded
on the footing that the entire nmachi nery had becone due for
repl acenent~ and the prices proved by quotations were of
machi nes to be replaced in the process of replacenment and
noder ni sati on and not expansion. According to Rajendra
MIlls Ltd(1l) the employer has to discharge this burden by
adducing proper evidence and giving the other party an
opportunity to, test the correctness of that evidence by
cross-exam nation and nerely bringing on record balance-
sheets, for instance, would not be enough. (see also the
Workmen v. The National Tobacco Co.(2).

(1) [21960] 1 L.L.J. 53.

(2) [21966] Il L.L.J. 200.
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But in the present case there is no question of the  Conpany
not having properly discharged the burden, for, it not only
pr oduced bal ance-sheets but also produced st atenment s,
guotations and exam ned two expert wtnesses, Jones and
Desai . These Wi tnesses were cross-exam ned on the
statenents relied on by the Conpany in regard to the cost to
the Conpany, the estinmated cost of replacenent, the average
life of machinery etc. The Union also the Confidentia

Annexs. 1 and 2 which showed ‘itemn se the cost of
repl acenent as proposed by the Conpany and quotations of
prices therefor. These Annexs. also indicated that where a
machine was to be replaced not by the sane kind but - by a
nodern one it was to be substituted for two or nore of the
ol d machi nes. This was presumably done to avoid expansion

It is true that in respect of the old machinery installed in
1953-54 and 1956-57 the multiplier calculated on'the basis
of the quotations comes to 7.83 and 4.75 respectively while
it ranges from2.29 to 3.98 for the rest of the years. At
first sight the nultiplier m ght suggest that there m ght be
an el ement of expansion in the case of those machi nes. But
it was pointed out that the prices of those particular
machi nes had gone unusually high and furthernore that in the
process of replacenent the nmodern nachi nes which were to
replace the old ones were in the approxi mate proportion  of
one for two. It cannot therefore be validly said that the
Conpany had not placed sufficient materials to enable the
Union to check up by cross-exani nation whether this was a,
case of expansion or not.

M. Ramanurti’s contention next was that even though the
gquotations were not disputed by the Union, taking them as
the sole basis for estinating the replacenent cost was not
satisfactory as the Union had qualified its acceptance by a
reservation that it did so except for machinery installed in
the bonus 1 years. This argunment does not appear to be
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t enabl e. Exhi bit M2 shows that so far as the bonus years
are concerned old nachinery was installed in 1956-57 and
1957-58 only. The cost of such machinery for 1956-57 was
Rs. 1,39,871 and that for 1957-58 was Rs. 1,76,730. On the
basis of the Union's reservation the Tribunal did not accept
the quotations for machinery installed in those years and
fixed the replacenent cost on the basis of multipliers
calculated by it de hors the quotations. It is difficult to
conprehend such an approach by the Tribunal. The Tribuna
accepted the quotations in regard to the rest of the
machi nery and worked out the nultiplier on the basis of
those quotations. The Union did not challenge those
gquotations and the multiplier calculated therefrom [|f the
guotations for the new nachinery for all the years and for
old machinery for the years, except the bonus vyears, were
accepted by the Union and the Tribunal also, there is no
reason why the quotations for the bonus years could be said
to be unacceptable., No objection to the replacenent cost of
the new 'machinery was taken even.in regard to the bonus
years. As regards the old. machinery the Union accepted the
Conpany’s- figures both as to cost to the Conpany and the
estimated cost to the seller if he had
792

purchased it as new Even if a multiplier has to be
calculated it would be the ratio between the estinmated
sellers cost and the probable cost of replacenent. So
cal cul ated both the ol d and new machinery stand on the sane
footing because it is the seller’s estimated price if he had
purchased it newin the year of iits installation that was
taken by the Tribunal for arriving at the nultiplier. That
being so, the multiplier inboth the cases would he the
rati o between the cost in the case of new machinery and the
estimated cost to the seller in the case of old nachinery
and the cost of replacement proved by the Conpany | through
guotations. |If the quotations were acceptable to the 'Union
in regard to new nachinery and the ol d machinery installed
in the years except the bonus years it is difficult to
under stand how quotations for the old machinery installed in
bonus years coul d be questioned especially as the Union did
not produce any data, to prove themincorrect., [In these
circunstances, we are of the view that the nultipliers
arrived at by the Tribunal in the case of —old nachinery
, were not correct. The Tribunal should have ei t her
calcul ated the replacenment cost fromthe quotations proved
by the Conmpany itemmise or if it had to work out the
multiplier it should have done so by finding out the ratio
between the estinmated cost to the seller accepted by the
Union and the quotations proved by the Conpany. The
deficiency in following this nmethod cones to Rs. 36 | acs and
odd as stated earlier
Regardi ng the new nachi nery purchased during the bonus years
the Tribunal held that the price rise for such machinery
cannot be taken to be nore than zero. In Ex. M2 the
Conpany has given the quotations for this machinery and has
worked out therefromthe nmultiplier for each of the bonus
years, viz., 2.35 for 1956-57, 3.37 for 1957-58, 1.48 for
1958-59 and 1.66 for 1959-60. Presumably the Tribuna
t hought that though the prices for this nmachinery in 1963-64
were available, considering that its life was 15 years it
was too early to find out with any precision the trend of
prices during the intervening years. Wth the gradua
grow h of i ndi genous production and cor respondi ng
avail ability of these machines it would be difficult to say
whet her the same trend would continue or not by the tinme the
year for its replacenment was reached. It is not possible to
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say therefore that the Tribunal’'s view that the price rise

of such machi nery should be taken as zero was unreasonabl e.
In the case of machinery purchased in 1950-51 and onward its
peri od of replacement woul d cormence from 1965 and onwards.
It was possible fromthe quotations produced by the Conpany
to predicate for such machinery the trend of price but not
so in the case of machinery purchased in very recent years.
In their case the quotations nmay not be taken for granted as
showi ng any definite trend in price |level.

As stated earlier, the Tribunal has given in Annex. A a
uniform remainder Ilife of 7 years to old machi nery
irrespective of the year of its installation. This. in our
view, is not correct. Taking
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the life of old nmachinery to be 10 years, the old, machinery
purchased in 1950-51 would require replacerment in 1960-61
and so on. ’'In. that case the remainder life in the bonus

year 1957-58 of old machinery installed in 1950-51 would
clearly be 3 years, of old machinery installed in 1953-54, 6
years, of old machinery installed, in 1955-56 8 years, of
machi nery-installed in 1956-57 9 years and that installed in
1957-58 10 years. The divisor therefore could not be the
uniform 7 for all these years but a graduated one on the
basis that the estimated life of old machinery was 10 |In
estimating the rehabilitation requirenent of each year the
graduat ed di vi sor shoul d have been used.

The question which raises a serious controversy is wth
regard to the figure of Rs. 24.35 lacs found, by the
Tribunal as the total cost of rehabilitation in respect of
machinery both old and new installed in 1950-51. Di vi di ng
this figure by 7 as the remainder life for both the types of
machinery the Tribunal allowed Rs. 3.48 lacs as t he
rehabilitation requirenent for that year. ~ Counsel for the
Conpany objected to the Tribunal’s cal cul ati ons on | various
grounds. It will be seen fromcolum 7 of Annex. A that
whereas the Tribunal accepted the Conpany’'s quotations for
new machinery it did not do so inthe case of old machinery
and calculated instead the repl acenent cost by neans ' of a
mul tiplier. It is difficult to say on what principle the
multiplier 3.36 for old machinery was adopted except that
the Tribunal adopted the same multiplier which it cal cul ated
in the case of new machinery by working out the ratio
bet ween the cost to the Conpany and the price of replacenent
as appearing from the quotations. Since the Tribuna

adopted that principle for new machinery it-would be |logica

that it should simlarly do so in the case of old nmmchinery
also as the basic cost adopted was the cost price to the
seller if he had bought that nmachinery as new in 1950-51.
The total cost of machinery old and new woul d in that /case
be Rs. 54.77 lacs plus Rs. 75 lacs, i.e. Rs. 133.77 |lacs
instead of Rs. 54.77 lacs less 5 %break down i.e., Rs.
53.96 lacs for new and Rs. 67.37 lacs for old machinery as
calcul ated by the Tribunal. The figure of Rs. 67.37 |acs
was arrived at by multiplying Rs. 20.05, the estimted cost
to the seller by the nultiplier 3.36. According to the
Tri bunal the gross replacenment cost would be Rs. 121.33 | acs
instead Rs. 133.77 lacs. The figure of Rs. 121.33 |lacs
arrived at by the Tribunal cannot be sustained as it was not
justified in calculating replacement cost for the new
machinery in one way and that for the old machinery in
anot her way.

The next miscalculation said to have been comritted by the
Tribunal was in deducting the depreciation for the entire
ol d machinery installed during 1950-51 to 1957-58, i.e., Rs.
30 lacs fromthe total replacement cost for 1950-51. The
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Tri bunal took the whole of the cost of old nachinery to the

seller, i.e., Rs. 30 lacs, as depreciation. For that the
Tri bunal derived support fromthe
794

decision in South India MIlowners’ Association and Os. V.
Coi nbatore District Textile Wrrkers’, Union and Os. (1)
where while dealing with old machinery. this Court has said
that where purchase price is determned but it is difficult
to ascertain the depreciation ambunt thereafter then at the
hi ghest the whol e of the purchase noney woul d be taken as
depreci ati on anount.

Assuming that the Tribunal was entitled to treat the price
of the old nmachinery, viz., Rs. 30 |lacs as depreciation it
was not correct on its part to deduct it from the
repl acenent cost. The reason is that it also deducted Rs.
48.8 3 lacs (to which we. shall presently refer to) which
amount i ncludes depreciation of Rs. 30 lacs. The Tribuna
thus deducted Rs. 30 1acs as depreciation tw ce over. The
deduction of Rs. 30 1lacs was thus clearly an error

Counsel . for the Conpany next objected to the sum of Rs.
48. 83 | acs having been deducted fromrehabilitation cost in
respect of machinery, old and new, installed in 1950-51
The objection was two-fold: (1) that the Tribunal erred in
deducting the whole of this anbunt fromthe rehabilitation
cost in respect of /1950-51 machinery, and (2) that the said

amount represents total deprecation, i.e., the notiona
Witten down value of all machinery up to the year 1956-57
and is shown as such in the bal ance-sheet for 1956-57. It
was urged that, since this anmount represents depreciation on
various kinds of assets, viz., bungalows, plants and
nmachi nery, cars and trucks, furniture and tools and

i mpl enents, the whole of this anpbunt should not be deducted
when cal cul ating rehabilitation provision for the nachinery
of 1950-51 and should be deducted only when calculating
rehabilitation provision for each itemin respect of which
this depreciation has been includedin the accounts. W do
not think that this subm ssion can be accepted. No doubt,
the sum of Rs. 48.83 lacs represents depreciation up to
31-3-1957 in respect of plant, nachinery, buildings, as well
as other itens of property, but there is no principle which
requires that depreciation fund in respect of a ~particular
itemnust only be utilised in rehabilitating the same item
The Tribunal held that the entire depreciation fund nust be
utilised for rehabilitation of those itens of property which
require rehabilitation at the earliest point of tinme, that
is the machi nery of 1950-51 whi ch needed replacenent earlier
than the other items of property. W do not think that this
decision of the Tribunal was in any way unreasonable as
woul d justify interference.

As regards the second objection the principle is that 'while
arriving at the rehabilitation cost deduction should be made
of all available funds. It was argued that an anount | which
is a notional depreciation nmentioned in the accounts for the
pur pose only of showi ng the true Value of fixed assets would
not be a reserve which in point of fact can be said to be
avai l abl e for replacenent, and that it is on account of this
that the decisions nmention reserves including

(1) [1962] 1 L.L.J. 223.
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depreciation reserve which, if available, are liable to be
deducted fromrehabilitation cost. The contention is that
this anmount being nerely a notional depreciation is a nere
paper entry and does not represent any available reserve.
Reliance was placed on G F. MIls v. Its Wrknen(1l) where
the Court set aside deduction of Rs. 30 lacs; the Conpany
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had rai sed a debenture |oan of Rs. 50 lacs on credits on the
ground that that amount was | ocked up in Pakistan and could
not be brought to India for the Conpany’'s use. it was argued
that the principle thus is that the ambunt to be deducted
nmust in reality be available to the enpl oyer f or
repl acenent .

As found by the Tribunal the Conpany’s fixed assets were of
the val ue of about Rs. 110 lacs. The Union’s contention was
that as against this amount the Conpany’s subscribed capita
was Rs. 60 | acs; the Conmpany had raised a debenture | oan of
Rs. 50 lacs on the security of its fixed assets and thus the
subscribed capital and the debenture | oan were sufficient to
nmeet the whole cost of the fixed assets. On this basis the
Tri bunal upheld the Union’s contention that Rs. 48.83 |acs
shown as depreciation were available towards replacenent
cost as no part of it could have gone in the investment of
fixed assets. Counsel for the Conpany, however, pointed out
that the debenture | oan was raised in” 1958-59 and therfore
that anmount ~cannot be said to be available at any rate
during the year 1956-57. But this fact taken in isolation
does not furnish a correct picture of the fund available to
the Conpany during the bonus years. The bal ance-sheets show
that besides the said |loan of Rs. 50 |lacs the Conpany had
obtained’a, secured |oan of Rs. 6.50 lacs in 1956-57 and
another | oan of Rs,/ 24.68 lacs in 1957-58. Except producing
the bal ance-sheets the Conpany | ed no evidence to show as to
how these I|oans | had been wutilised, whether as working
capital, or in acquiring fixed assets. Apart from this
fact, we do not see how the fact that the debenture | oan was
rai sed in 1958-59 nakes any difference. Though the life of
a large part of the machinery had run out the ~Conpany had
not replaced any of it and was carrying on its work with the
worn out machinery even though its worki ng-was unecononi cal
The Tribunal has found and the parties al'so were agreed that

t he entire machinery required i mredi at e repl acenment.
Therefore, the question was how nuch rehabilitation cost the
Conpany would require. In calculating such cost the

Tribunal was entitled to take note of the fact of Rs. 50
| acs having been raised as debenture | oan on the security of
its fixed assets presunably because that | oan was required
for rehabilitating the fixed assets. Even so, Counse
argued, the question would still be whether Rs. 48.83 1 acs
represented an available fund for rehabilitation or _whether
they represented a nere paper entry for showing the true
value of rmachinery in 1956-57. |In our view.. it is not
necessary for us to go into the questi on whether a sum shown
as notional depreciation without its being shown as reserve
can be treated or
(1) A I.R 1958 S.C. 382.
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not as a fund available for rehabilitation nor- whether
such depreciation is or is not deductible even if it is not
avai l abl e as a fund. The Conpany produced, Ex. M4 show ng
t he, amount which according to it was required for
rehabilitation for the bonus years. According to that
statenment the Conpany would require Rs. 110.20 |acs, Rs.
127.06 lacs, Rs. 149.87 lacs and Rs. 155.91 lacs for the
four bonus years respectively. In working out these ampunts
t he Conpany itself deducted Rs. 48.25 lacs from the
rehabilitation requirenment for the year 1956-57 and pointed
out in a footnote that that ampbunt was conprised of an
investment of Rs. 18.22 lacs in stocks and shares and Rs.
30.03 lacs as depreciation, taking the entire estimted cost
to the seller of old nmachinery if such seller had purchased
it as new |In face of this admission it is difficult to
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appreciate how the Tribunal can be said to have erred in
treating Rs. 48.83 lacs as avail able fund. W nmay also
nmention that before the Tribunal the argunent was not that
the amunt of Rs. 30.03 lacs was nerely a notiona
depreciation and not a fund actually available to the
Conpany. The Conpany’s contention on the contrary was that
the whole of Rs. 48.83 lacs was utilised in fixed assets
and therefore was not avail able for replacenent. The Tribu-
nal rejected that contention on the ground that except for
the bal ance-sheet which did not give precise information as
to how that anount-was depl oyed by it. the Conpany had not

produced. its accounts to show that that ampunt was utilised
towards acquiring fixed assets. Counsel argued that if that
was the view of the Tribunal the Conmpany ought to have been
gi ven an opportunity of 'showing its sources of fixed assets.
There is no merit inthis contention. It was the Conpany
who had the necessary information. The onus was on the
Conpany to explain fromits accounts and other data that the
amount ' of 'Rs. 30 | acs and odd was not available. As regards
Rs. 18.22 “lacs the anmount being an investnent in liquid
assets it is difficult to say why the Tribunal was not
justified in treating it as available for rehabilitation

But the Conpany’s contention was that the investnment of Rs.
18.22 lacs in shares can either be treated as a, trading
transaction carried out in the ordinary course of business
or as a capital asset. |If it was treated as a trading
transaction the Tribunal ought to have allowed Rs. 1.72 | acs
which was the loss'in 1957-58 in these shares as trading
expenditure and the  Tribunal ought not have  added that
amount to the gross profits for that year. In doing so, the
Tribunal treated the investnent as capital asset. and it
could not therefore deduct Rs. 18.22 lacs as a fund

available for rehabilitation cost.” W fail to 'see any
contradiction on the part of the Tribunal. The bal ance-
sheet for the year 1956-57 contains tw Schedul es-,  Sche

dule A shows fixed assets and Schedule B shows trade
i nvestnments of the value of Rs. 18,21,571 /-. The Conpany
not bei ng an investnent Conpany the investnment of Rs. /18.22
lacs in shares of other joint stock Conpanies prima facie
represents extra capital not required as working capital for
ot herwi se the Company coul d not have spared this amunt for
i nvestment in the stocks of other
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conpani es. The Tribunal was right in treating this
investment as a capital asset and in refusing to treat the
| oss therefromas trading expenditure. The Tribunal at the
same time could deduct this anbunt fromthe rehabilitation
cost because that ampunt was available to neet the
rehabilitation cost. The investnent in shares could easily,
if the Conmpany was so minded, be converted into cash and
utilised for replacenent of its worn out machinery. - But it
was said that even if the anount of Rs. 18.22 lacs could be
held deductible that figure was not correct, for the ‘value
of investnment was ,Rs. 11.23 lacs at the close of the vyear
1957-58 as shown in the bal ance-sheet for that year. Thi s
contention is not correct. Wat appears to have been done
in 1957-58 was that instead of showing the entire investnent
of Rs. 18.22 lacs as trade investnments as in the previous
year, the investnents, were classified into i nvestnents and
current assets. The value of investnments at the beginning
of the year is shown at, Rs. 18.22 |lacs but at the close of
the year the shares of conpanies other than the Nationa
Bearing Conpany (Jaipur) Ltd., a subsidiary of the appellant
conpany, were regrouped and shown as current assets and
their cost was shown at Rs. 6.57 lacs instead of Rs. 13.71
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lacs as shown at the close of the preceding year. Except

produci ng the bal ance-sheet for 1957-58 the Conpany gave no
expl anati on before the Tribunal as to why these investnents
were re-grouped and on what footing they were revalued.

Besides, the figure of Rs. 18.22 |acs does not appear to
have been di sputed before the Tribunal and the Tribunal was
never told that the investnments during that year were
reduced to 'Rs. 11.23 lacs. It would not therefore be,

right to say that the Tribunal erred in taking Rs. 18.22
lacs as a, fund available for rehabilitation

The next contention was as to 7 1/4 %interest allowed by
the Tribunal on paid up capital instead of 8.57%cl ained by
the conpany. By the Finance Act of 1959 the provision in
the Income-tax Act that the Incone-tax paid on dividend
di stributed to the sharehol ders was deened to have been paid
on behal f of the sharehol ders was abrogated. The contention
was that though the corporation tax was reduced in that year

from51.5%to 45%the Conpany since 1959 had on the whole to
bear at | arger burden of tax and therefore the Conpany woul d
not get a net tax free 6 % interest unless interest at 8.75%

was granted. It is true that” the Full Bench formula,
provi ded for paynment of net interest at 6% per annum on paid
up capital, but as pointed out in the Associated Cenent

Co.’'s cave(l) and subsequent decisions of the Tribunals the
rate of 6 %interest is not to be regarded as sonething
i nflexible. In awardi ng- interest on paid up capital and
also on working capital the proper approach is that the
industry is entitled to a reasonable return on investments

made in establishing and running concerns it its risk. At
the same tine the claimfor bonus is no longer treated as an
ex-gratia paynment. It is recognised on the consideration
t hat

(1) [1959] S.C.R 925.
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| abour is entitled to claima share in the trading profits
of the industry as it partially contributes to the same.
Since the industry and |abour  both contribute’ to the
ultimate trading profits both are entitled to a reasonable
share. While awarding interest if the Tribunal were to find
that if it were to grant 6 %interest on paid up capital,
not hi ng or no appreci abl e amount woul d be left for bonus, it
can adjust the rate of interest so as to accomvpdate reason-
ably the claimfor bonus and thus neet the denands of both

as reasonably as possible. |If the Tribunal were to award
interest at a rate |lower than 6% after considering all the
relevant facts we do not think that the enployer can
legitimately claimthat it has erred in doing so: If the
Tri bunal has exercised its discretion after consideration of
all the relevant facts this Court would not . ordinarily
interfere with such exercise of its discretion

These were all- the contentions raised by Counsel - for the

Conpany in the Conpany’s appeal To the extent that we Accept
as herei nabove the Company’s contentions, Annexure A to the
award wll have to be nodified. These nodifications -are
shown in the charts thereto annexed and coll ectively "A"

We now proceed to consider the Wirknen's appeal

Counsel for the Union argued that the Tribunal ought to have

fixed the life of the Dew nachinery at 25 years as is
usual | y done and not at 15 years. |In sonme cases, it is true
that Tribunals have fixed 25 years as the nmachinery’s
average life. There can however no rigidity in fixing the

life of nmachinery, since it differs from industry to
i ndustry. Consequently, there can be no hard and, fast rule
applicable to all sorts of machinery. (cf. The MIIowners’
Associ ati on, Bonbay( 1) and Sout h I ndi a M || owners’
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Associ ation(2). In the present case the Tribunal had before
it evidence showi ng that the industry required nachinery of
special precision and was therefore not conparable wth
machi nery such as that in textile nmills for which 25 vyears’

life was fixed. |In suggesting the life of 25 years for this
machi nery Counsel for the Union did not give any specific
reason except that 25 years of life has been fixed in sone
cases. He <could not also show any instance where in a
simlar industry life of machinery was fixed for nore than
15 vyears. The principle that the Tribunal has to bear in
mnd is that the life of machinery is the period during
which it is estimated to work with reasonabl e efficiency and
not the period during which it has actually been operated,
that is, till it beconmes too deteriorated for use. (Pierce
Leslie & Co. v. Its Wirkmen.)(3) Since the Tribunal fixed
the period of 15 years after considering the evidence and
t he nature of industry there is no reason why its
det erm nati on need be- interfered wth.

(1) [1950] L.L.J. 1247. (2) [1962] Suppl, 2 S.C.R 926.

(3) [1960] 3 S.C R 194 at 200.
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Counsel s next contention was that the Tribunal ought not to
have accepted the quotati ons which were for 1963-64 as the
basis for calculating the total rehabilitation cost. But
the quotations were never disputed by the Union. Even so.
argued M. Ramanurti, they contained the cost of spares
which at any rate ought to have been-excluded. W confess
it is difficult to appreciate this part of ‘the argunent.
The nmachinery in ‘question isin a large way inported
machi nery. It is comobn know edge that when such. machinery
is purchased spares are generally included in such  purchase
and their cost nust be included in the purchase price, the
reason being that in case of breakdown the Conpany woul d not
have to wait for an indefinite period  for ordering and
obtaining, the spares. It was then said that the new
machi nery which would replace theold mght well / contain
itens of expansion which the Tribunal ought to have reckoned
and excluded. Wiile dealing with the Conpany’s appeal we
have already dealt with this aspect and for the reasons
stated there this argunent nmust be rejected W nust also
reject the argument that the Tribunal had disregarded the
i ncreasing trend of indigenous nmanufacture of machinery.” In
fact; Confidential Annexs. 1 and 2 produced by the Conpany
contai n quotations wherever possible of a nunber of machines
of indi genous manuf acture.

The next contention related to old machinery and the argu-
ment was that the Conpany had discarded nachinery worth
about Rs. 18 lacs in respect of which the Conmpany ought. not
to get any rehabilitation cost. The argunment  appears at
first sight attractive but loses its force when the actua

position is ascertained. The bal ance-sheet for “the vyear
1959-60 shows that rmachinery worth Rs. 17.62 lacs was
di scarded during that year. Simlarly tools and inplenments
of the value of Rs. 8.57 lacs were also discarded. To  that
extent deductions were nmade in the total value of fixed
assets. In showi ng depreciation of plant and nachinery Rs.
10.91 |l acs. being the depreciation of these machines were
al so deducted fromthe total depreciation so far shown in
the previous bal ance-sheets. The result was that the tota

depreciation including depreciation for machinery added
during the year was brought down fromRs’ 48.37 lacs to Rs.
44.20 lacs. The evidence of Desai shows that the machines’

Ledger nmmintained by the Conpany shows only the [list of
machi nes in actual operation-, which nmeans that the discar-
ded ones are ’'not shown in that |ist. The rmachinery
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di scarded during this year was thus taken out fromthe fixed
assets as if it did not exist. The depreciation in respect
of it was also deducted fromthe total depreciation and
therefore no rehabilitation was in fact claimed for such
machi nery.

M. Ramanurti next urged that the Tribunal ought to have
al l owed only 30% of rehabilitation cost for old machinery as
was done in South India MIIlowners’ Associations’s Case(l).
That case

(1) [1962] Spp. 2 S.C.R 926.
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does not |lay down any such rule. 30%only was allowed in
that case as an ad-hoc figure because the Association there
had failed to produce nmaterials showing the original price
and subsequent depreciation and this Court refused to
interfere with that figure as the Tribunal had no other
alternative except to adopt an ad-hoc basis. The Court
however nade it clear that in the case of old machinery the
cost price of such nachinery nust be ascertained and this
can be done by enquiring for how much the machinery coul d be
originally purchased when new. There is therefore no
warrant for saying that only 30% of the rehabilitation cost
can be allowed in the case of old machinery.

We cannot also agree with M. Ramamurti’s contention that
the Tribunal in calculating the rehabilitation requirenent
for the bonus years was wong in taking only the notiona
normal depreciation and not the statutory depreciation
i ncluding devel opnent rebate permissible under the |ncone-
tax Act. In Associated Cenent Co.”s Case(l) at p. 994, in
the Chart prepared by this Court only. the notional norma
depreci ati on was deduct ed whi | e t he rehabilitation
requirenent. It was when the Court calcul ated the | ncone-
tax payable by the Conmpany that it deducted the statutory
depreciation from the gross profits (see also Benga
Kagazkal Mazdoor Union & Ors. v: Titagarh Paper MIlls Co.
Ltd. & Os.(2)

The |last contention was that the Tribunal should not have
rejected the bonus claimfor 1956-57. The bal ance-sheet for
the vyear 1956-57 was published in Decenber 1957, the
Conpany’s accounts were closed and appropriations of profits
for that year were nade |atest by the end of 1957. The
claimfor bonus was raised for the first tine by the Union' s
resolution of July 24, 1959, that is, nore than 18 nonths
after the closure of accounts. The claimfor 1956-57 was
thus clearly belated and the Tribunal was right in refusing
to conpel the Conpany to reopen its accounts and to readjust
appropriations nmade |ong before the demand was rai sed. It
has to be renenbered that a claim for bonus is not one for
deferred wages. |Its recognition in industrial ‘adjudication
is based on the desirability of a bal ance of adjustments of
t he different interests concerned in t he industria
structure of a country in order to pronote harnmony anongst
them on an ethical and economc foundation. I ndustria
adj udi cation therefore is bound to take into consideration
delay and |aches before it calls upon the other side to
reopen its accounts closed |long ago. W do not think that
the Tribunal was in any error in rejecting the claimon the
ground of laches. The principle that aches are fatal to
such a claimhas | ong been accepted in a series of decisions
both by the Tribunals and by this Court.

(1) [1959] S.C. R 925.

(2) [2963] Il L.L.J. 358
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Cal cul ati on of annual requirenment for rehabilitation of old
machi nery
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801(a)
Peri od Cost Cost as Mul ti - Tot al Less Bal ance
shown by plier Br eak-
Co. in down
Ex. M Val ue
5%

1 2 3 4 5 6 7

1950-51 13.37 20.05 3.97 79.72 1.00 78.72

1953-54 1.24 1.86 7.85 11. 57 0. 0914. 48

1954- 55 1.95 2.93 3.50 10.25 0.15 10. 10

1955- 56 0.30 . 45 2. 47 1.11 0.02 1.09

1956- 57 1.40 2.10 4.75 9. 97 .11 9. 96

1957-58 1.77 2.65 2.29 6. 08 .13 5.95

801(b)

Deducti ons Bal ance Di vi sor Annual
Requi r e-
nent

8 9 10 11

(i) 48.83 Depreciation 11. 67 3 3.89

(ii)18.22 Avail able

Resour cess
67. 05
14. 48 6 2.41
10. 10 7 1.44
1.09 8 0.14
9. 86 9 1.10
0. 95 10
0.59
Tot al 9.57
802 (a)
Peri od Cost cost as Ml ti- Tot al Less Bal ance
shown by plier Br eak
Co.in down
Ex. M val ue
5%

1 2 3 4 5 6 7
1950-51 16.30 16.30 3.36 54.77 0.81 /'53.96
1951-52 1.43 1.43 1.87 2.67 0.07 2.60
1952-53 2.18 2.18 1. 47 3.21 0.11 3.10
1953-54 1.12 1.12 2.28 2.55 0.06° 2.49
1954- 55 3.71 3.71 1.96 6. 90 0.19 6.71
1955. 56 6.93 6.93 2.18 15. 11 0.35 14.76
1956. 57 13.11 13.11 2.35 30. 80 0. 66 30. 14
1957-58 3.39 3.39 1 3.39 0.17 3.22
1958- 59 12.95 12.95 1 12.95 0. 65 12. 30
1959- 60 30.76 30.76 1 30.76 1.54 29. 22
802(b)

Deducti ons Bal ance Di vi sor Annual
Requi r e-
ment

8 9 10 11
53. 96 8 6.75
2.60 9 0. 29
3.10 10 0.31
2.49 11 0.23
6.71 12 0.56
14. 76 13 1.14
30.14 14 2.15
3.22 15 0.21
12. 30 15 0.82
29. 22 15 1.95
802(c)
TOTAL ANNUAL, REQUI REMENT FOR OLD) AND NEW MACHI NERY
ad New Tot al

1957-58...... 9.57 11. 64 21.21
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1958-59...... (additional) 0.82 22.03
1959-60. .. .. (addi tional) 1.95 23.98
803(a)
Year s Machi nery Bui | di ng
Tot a
1957-58 21.21 0.72 21.93
1958- 59 22.03 0.77 22.80
1959- 60 23.98 0.82 24. 80
803(b)
(Figures in |acs)
Nat i onal Normal Depre- Bal ance to be provided
ciation allowed during out of profits
the year to be deducted
9.10 12.83
9.00 13. 80
10. 83 13.97
803(c)

Detail ed Calculations of available surplus for the three
bonus years

(Figures in |acs)

1957-58 1958-59 1959-60

G oss Profits 28. 34 25. 36 34.92
Less Notional Norm al Depreciation 9.10 9. 00 10. 83
19.24 16. 36 24. 09
Less Incone tax 8.18 7.48 7.31
11. 06 8. 88 16. 78
Less Wealth Tax 0. 28 0.29 Ce
10.78 8.59 16.78
Less return on paid up capital 3. 60 3. 60 4.35
7.18 4.99 12. 43
Less additional provision for rehabilitation for plant,
machi nery and bui |l di ngs 12.8313-8013. 97
vai | abl e Surpl us Ni | Ni | Ni
804
The, Chartst showi ng cal cul ations of available surplus for
the A three bonus years showthat in all these years no

surplus remains available for distribution of bonus after
making provision for rehabilitation. As a result, the
appeal by the Conpany nust be allowed and the direction made
by the Tribunal for payment of bonus for these three years

has to be set aside. |In the circunstances of this case, the
parties will bear their own costs. The appeal by the Union
is dismssed. There will be no order as to costs.

G C Appeal dism ssed
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