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This appeal arises out of an order nmade by the High
Court in arevision petition filed under Section 115 of the
Code of Cvil Procedure, 1908 by ~which it allowed an
application filed by the respondents- plaintiffs under O der
XLlI, Rule 27 read with Section 151 CPC by setting aside the
order dated 24.12.1999 passed by the | earned District Judge,
Gurgaon, refusing to permt the respondents-plaintiffs to
adduce additional evidence by the said application. The
respondent-plaintiffs filed a suit for (i) specific
performance of the agreement to sell dated 30.1.1995,  (ii)
delivery of vacant possession and (iii) a declaration that
the defendant No.1 was an absolute owner of the |and
neasuring 102 kanals and 14 narlas as described in the
pl ai nt. I n pursuance of the said agreement, it is alleged
that the defendants submitted on 7.2.1995 an application to
the Incone Tax Department for obtaining clearance for sale
of the said | and which was signed by the plaintiff No.1 and
defendant No.1 along with certain other docunments attached
t her et o. After trial, the trial court dismssed the suit
agai nst which a regular appeal was filed. ~In the course of
the trial the original agreement of sale produced before the
court was sent for scientific exan nation. PW 8, Ashok
Kashyap, who is stated to be Hand-Witing and Finger Prints
Expert, deposed that he had exam ned the original agreenent
to sell dated 30.1.1995 and found evidence of interpolation
at pages 2 and 3. In the appeal filed before the |earned
District Judge, an application under Order XLI, Rule 27 CPC
read with Section 151 CPCis filed by the respondents to
adduce additional evidence. The contention put forth in the
appel late court is that the original agreenent for sal e and
the copy of agreenent produced before Income Tax Depart nent
shoul d be exam ned by Forensi c Sci ence Laboratory,
Government of N CT., Delhi or by any other GCovernment
Forensi ¢ Sci ence Laboratory having sufficient instrunents or
apparatus for detection of erasyers thereby asking the Court
to nmke detailed inquiry as to whether the said facilities
are available in any |laboratory and then to send the
docunents to such | aboratory. The appellate court disnissed
the said application by the order nade on 24.12.1999. Being
aggrieved by that order, a revision petition was preferred




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

before the H gh Court, as stated earlier

It is unfortunate t hat the appellant nade a
representation to the Chief Justice of the Hgh Court to
list the case before another Judge in the circunstances set
forth in the representation and a copy of which was also
sent to the |earned Judge. However, it appears that this
aspect does not seemto have been pursued with and the sane
| earned Judge before whomthe nmatter was |listed heard the
matter and decided the same. These allegations have been
reiterated in the course of the special |eave petition.
Prelimnary objection is raised by the respondents to the
effect that the case canme up for hearing in the H gh Court
on 28.3.2000 and 25.4.2000, while the representation had
been nmade on 23.3.2000 but not brought to the notice of the
| earned Judge nor any objection to this effect during the
course of the hearing of the matter by the | earned Judge was
rai sed -~ before himbefore the arguments were concluded and,
therefore, reiteration of those apprehensions in the course
of the 'special |eave petition will tantanbunt to naking
al l egations against the 1earned Judge of the Hi gh Court
which are uncalled for and this Court should not entertain
the special |eave petitionat all in view of the conduct of
the appellant. W have given our anxious consideration to
this aspect of the matter. Though certain apprehensions
have been expressed by the appell ant as to t he
appropriateness of the hearing of the matter by the | earned
Judge whose order is under appeal before us, the sane has
not been pursued with either before the sane | earned Judge

or before the |earned Chief Justice of the Hi gh Court. A
nmere reiteration of the circunstances set forth in the said
representation wll not disentitle the appellant to file
this special leave petition. In that viewof the matter, we

overrule the prelinmnary objection raised by the ' |earned
counsel for the respondents.

The learned Judge examined the matter as if /  he was
deciding an original proceeding before himwthout bearing
inmnd the linmted scope of Order XLI, Rule 27 CPC and on a
revision petition filed against an  order - nade on the
application filed by the respondents the |earned Judge
proceeded to advert to the nature of the facilities
available 1in the Forensic Science Laboratory, Governnent of
N.C.T., Delhi. The observations nade by the |earned
District Judge on the application filed by respondents were
held to be not appropriate by the |earned Judge. The view
expressed by the learned District Judge was termed as
fall aci ous. The High Court took the view that the | atest
facility was not available at the tine when the parties |ed
the evidence before the trial court and if this facility
became available only in the year 1999 and if the plaintiff
wants to get the disputed docunents exanm ned by such

Laboratory, it <could not be said that it will not ‘be a
sufficient cause to permt the plaintiff to adduce
addi ti onal evidence during the pendency of the appeal. On

that basis the | earned Judge proceeded to order that it was
not appropriate exercise of the discretion vested in the
trial court and would require interference by the H gh Court
in the original jurisdiction.

Before we proceed further we would like to refer to the
scope of an application wunder Oder XLI, Rule 27 CPC
Section 107 CPC enables an appel late court to t ake
addi tional evidence or to require such other evidence to be
taken subject to such conditions and Iimtations as are
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prescribed under Oder XLI, Rule 27 CPC. Principle to be
observed ordinarily is that the appellate court should not
travel outside the record of the |ower court and cannot take
evi dence on appeal. However, Section 107(d) CPC is an
exception to the general rule, and additional evidence can
be taken only when the conditions and limtations |laid down
in the said rule are found to exist. The court is not bound
under the circunstances nmentioned under the rule to permt
additional evidence and the parties are not entitled, as of
right, to the admi ssion of such evidence and the matter is
entirely in the discretion of the court, which is, of
course, to be exercised judiciously and sparingly. The
scope of Order XLI, Rule 27 CPC was exam ned by the Privy
Council in Kesowji Issur v.. GIl.P. Railway, AIR 1931 PC 143,
in which it was laid down clearly that this rule alone can
be looked to for taking additional evidence and that the
court has no jurisdiction to admt such evidence in cases
where this rule does not apply. Oder XLI, Rule 27 CPC
envi sages certain circunstances when additional evidence can
be adduced

(i) the court fromwhose decree the appeal is preferred
has refused to admt evidence which ought to have been
adm tted, or

(ii) the party seeking to produce additional evidence,
establishes that @ notwi thstanding the exerci se of due
diligence, such evidence was not within his know edge or
could not, after the exercise of due diligence, be produced
by him at the time when the decree appealed against was
passed, or

(iii) the appellate court requires any docunment . to be
produced or any wtness to be examined to enable it to
pronounce judgnment, or for any other substantial cause.

In the present case, it is not the case of either party
that the first situation is attracted. So far as the second
circunstance noticed above is concerned, question of
exercise of due diligence would not arise because the
concerned scientific I|aboratory fromwhich examination .is
sought to be made itself was not in existence at the tine of
trial and so that clause is also not attracted. I'n the
third circunstance the appellate court may require -any
docunent to be produced or any witness to be examined to
enabl e it to pronounce judgnent, or for any ot her
subst anti al cause. The expression to enable it to
pronounce judgnent has been subject of several decisions
i ncluding Syed Abdul Khader v. Ram Reddy & O's., AR 1979
SC 553 wherein it was held that when the appellate /court
finds itself unable to pronounce judgnment owi ng to-a | acuna
or defect in the evidence as it stands, it nmay @ admit
addi ti onal evidence. The ability to pronounce a judgment is
to be understood as the ability to pronounce a judgnent
satisfactory to the mnd of court delivering it. It is only
a lacuna in the evidence that will enpower the court to
admit additional evidence [ See : The Minicipal Corporation
of Geater Bonbay v. Lala Panchamé& Os., AR 1965 SC
1008]. But a mere difficulty in comng to a decision is not
sufficient for adm ssion of evidence under this rule. The
words or for any other substantial cause must be read with
the word requires, which is set out at the conmencenent of
the provision, so that it is only where, for any other
substantial cause, the appellate court requires additiona
evidence, that this rule would apply as noticed by the Privy




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Council in Kesowji Issur v. GIl.P.Railway [supra]. It s
under these circunstances such a power could be exercised.
Therefore, when the first appellate court did not find the
necessity to allow the application, we fail to understand as
to how the High Court could, in exercise of its power under
Section 115 CPC, could have interfered with such an order
particularly when the whole appeal is not before the court.
It is only in the circunstances when the appellate court
requires such evidence to pronounce the judgnent the
necessity to adduce additional evidence would arise and not
in any other circunmstances. When the first appellate court
passed the order on the application filed under Order XLI
Rul e 27 CPC, the whol e appeal was before it and if the first
appel late court s satisfied that additional evidence was
not required, we fail to understand as to how the H gh Court
could interfere with such an order under Section 115 CPC
In this regard, we may notice the decision of this Court in
GQurdev ~Singh & Os. ~vs. Mhnga Ram & Anr., 1997 (6) SCC
507, in which the scope of exercise of power under Section
115 CPC ' on an order passed-in an application filed under
O der XLI, Rule 27 CPC was consi dered. When this decision
was cited before the H-gh Court, the sanme was brushed aside
by stating that the principle stated therein is not
applicable to the facts of this case. W do not think so.
The Hi gh Court ought not to have interfered with such an
or der.

Shri CGopal Subramani um |earned senior counsel for the
respondents, submitted that now'that the documents had been
sent to the concerned Laboratory and the opinion had been
ascertained, the matter can certainly be examined by the
court. We cannot agree as this trend, if _allowed, would
result in that at any stage of the case either in the first
appeal or the second appeal, the additional evidence is
sought to be adduced on the ground that better scientific
evi dence can be adduced, the process woul d becone unendi ng.
It is only in the circunstances prescribed under Order XLI
Rul e 27 CPC such power can be exercised. He contended that
if the order of the High Court could not be sustained on the
ground that the entire appeal was not before-it, the order
of the first appellate court also cannot be  sustained
because while examning the effect of the evidence in - the
course of the appeal, the application under Order XLI, Rule
27 CPC could have been dism ssed. But the argunent ignores
the fact that if the first appellate court had  deened it
necessary to allow the parties to adduce additiona
evidence, it ought to have exam ned the entire evidence and
when it was rejecting the application, it felt that the
evidence already on record was sufficient one way or/ the
ot her. In that view of the matter, we do not wsh to
express any opinion on this matter as it is open to the
parties to urge that aspect of the case in the appeal that
i s pending before the Hi gh Court.

We, therefore, allowthis appeal, set aside the order
nmade by the H gh Court and restore that of the first
appel l ate court. However, we are making it clear that its
correctness can be challenged by the aggrieved party in the
appeal that is pending before the Hi gh Court, if pernissible
under law. The appeal is allowed accordingly. However, in
the circunstances of the case, we make no order as to costs.




