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HEADNOTE

In a trial by jury, the judge should in"his charge to the
jury be careful to lead themto a correct appreciation of
the evidence so that the essential issues in the case may be
correctly determned by them after understanding the true
i mport of the evidence on the rival sides. Since a verdict
of the jury depends upon the charge, if it failsto perform
this basic purpose it cannot be regarded as a proper  charge
and if it contains also misdirections as to |l aw, the verdict
cannot be upheld; but if, upon the general view taken, the
case has been fairly left within the jury's province, the
verdi ct cannot be set aside unl ess sonething gross anmunting
to a conplete msdescription of the whole bearing of the
evi dence has occurred.

Musht ak Hussein v. The State of Bonbay, [1953] S:C.R 809,
Rankri shan Mthanlal Sharma v. The State of Bonbay, [1955] 1
S.CR 903 and-Arnold v. King Enmperor, (1914) L.R 41 '|I.A
149, relied on.

Per S. K Das and Sarkar, jj.-Though the charge to'the jury
in the present case was |l engthy, the I ength was due in part
to a protracted narrative of facts and the many disputed
guestions of fact to which the attention of the jury had to
be drawn, and as the judge did state the several disputed
points arising therefrom and their bearing on the nmain
gestions at issue, the jury were not misled.

Hel d, that there was no misdirection and that the verdict of
the jury could not be interfered wth.

Per Hidayatullah, J.-In his charge to the jury, in the
present case, (1) the judge took each witness, turn by turn

par aphrased, his evidence, sentence by sentence and read out
those portions which he did not paraphrase, without trying
to draw the attention of the jury to the relevancy or
materiality of the various
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parts; and did not nake any difference between the testinony
of the eye witnesses and of the formal witnesses in the
matter of treatnent, (2) while telling the jury that they
could give the benefit of the doubt on proof of any
i ndividual fact if they felt any doubt about the proof, the
judge did not at the sane tinme caution them that the
totality of facts nust be viewed in relation to the offence
charged and that the benefit resulting in acquittal could be
given only if they felt that when all was seen and
consi dered, there was doubt as to whether the accused had
committed the crime or not, (3) the judge while explaining
the ingredients of the offence of grievous hurt under S. 325
of the Indian Penal Code failed to tell the jury that
grievous hurt was only an aggravated form of hurt and that
even if they held that theaccused did not cause a grievous
injury it would be open to themto hold that he caused a
simple injury which would bring the matter within S. 323 O
the Code, and (4) omissions were treated as contradictions
and placed before the jury in conplete disregard of s. 162
of the Code of Crimnal Procedure,

Hel d, that these defects anmpunted to misdirections and that
the verdict could not be accepted.

JUDGVENT:

CRI'M NAL APPELLATE JURI SDI CTI ON: Criminal Appeal No. 170

1956.
Appeal by special |eave fromthe judgnment and order

June 14, 1954, of the Calcutta H gh Court in Crinmnal Appea

No. 13 of 1954, arising out of the Judgnent and order

January 13, 1954, of the said H gh Court in Case No. 55

1953.

Purshottam Tricundas, H-J. Umigar and B. P.  Mheshwari,

for the appellants.
N. C. Chatterjee, R L. Anand and D. N. Mikherj ee,
respondent No. 1.

A C. Mtra, A M Pal and P.. K Bose, for respondent No. 2.
1960. February 12. The Judgnent of S. K Das and Sarkar

JJ., was delivered by S. K ~Das, J. Hidayatullah
del i vered a separate Judgnent.

S. K. DAS J.-This is an unfortunate case in _nore than

sense. So far back as August 11, 1950, there  was

incident in prem ses No. 18, Bondel Road in Calcutta in

course of which one Col. S. C. Mtra, a Gynaecol ogi st

Surgeon, lost his life. Col. Mtra was  the husband
petitioner No. 1 and father of petitioner No. 2.
connection w th the Colonel’s death, Sunil Chandra Roy,
present respondent No. 1, and his two brothers were placed
on their trial for offences under ss. 302, 323 and 447

t he I ndi an Penal
3

Code. Very shortly put, the case against themwas that they
had trepassed into 18, Bondel Road, follow ng upon a quarre
regarding the supply of water to premises No. 17, Bonde
Road which belonged to petitioner No. 2 and consisted
several flats one of which on the second floor was
occupation of Sunil as a tenant; that they had attacked Col.

Mtra and petitioner No. 2; that Sunil had inflicted a
or blows on the Col onel which caused his death and that

of his brothers Satyen had inflicted some mnor injuries
the person of petitioner No. 2. There was also a charge
against Sunil for an assault alleged to have been comitted
on Ms. Sati Mtra, Wfe of petitioner No. 2. The accused
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persons were, in the first instance, tried by the Additiona
Sessions Judge of Alipur with the result that Sunil was
convi cted under ss. 325 and 447 and Satyen under ss. 323 and
447, | ndi an Penal Code. So far as the third brother Amal esh
was concerned, his case was referred to the Hgh Court as
the |earned Judge did not agree with the jury' s verdict of
not guilty.

Suni|l and Satyen appealed to the H gh Court against their
convi ctions and sentences; the State of west Bengal obtained

a Rule for enhancement of the sentences passed on Sunil and
Sat yen. The appeal, the Rule and Reference were heard
t oget her. The appeal was allowed, and the H gh Court of
Calcutta directed that Sunil and Satyen be retried at the
Crimnal Sessions of the H gh Court. The Reference in

respect of Amal esh was rejected and the Rule for enhancenent
of the sentences passed necessarily fell through

Sunil and Satyen were then tried at the Crimnal Sessions of
the H gh Court by Mtter, J., with the aid of a specia
jury. The ~jury wunanimously found Sunil guilty under
sections 325 and 447, and Satyen under sections 323 and 447,
I ndiian—Penal Code. The 1l earned Judge accepted the verdict
and sentenced both Sunil and Satyen to various terns of
i mprisonnent and fines.

An appeal was then preferred by Sunil and Satyen. Thi s
appeal was again allowed, and another retrial was directed
at the Crimnal Sessions of the Hi gh Court.

4

The retriall 'was held by P. B. Mikherjee, J. Before the
commencement « of the trial, the State w thdrew the case
agai nst Satyen on the ground of the state of his health.
Therefore, Sunil alone was tried, and the charges against
himat the third trial were two in nunber: one under s. 325
I ndian Penal Code for vountarily causing grievous hurt to
Col. Mtra and the other under s. 447 |ndi an Penal Code for
crimnal trespass into prem ses No. 18, Bondel Road wth
intent to intimdate, insult or annoy Col. Mtra or his son
Nirmal, petitioner No. 2 herein. This tine'the jury, by a
majorit verdict of 7 to 2, found Sunil not guilty of the
charge under s. 325 Indian Penal Code’ and, by 'a majority of
6 to 3, found himnot guilty of the other charge al so. The
| ear ned Judge accepted the verdicts and acquitted Sunil

Then, the State of West Bengal preferred an appeal to the
High Court against the order of acquittal, but the High
Court summarily dismissed it on June 14, 1954, on-the ground
that no case had been made out for-the ~admi ssion of the
appeal under the provisions of s. 411A(2) of the Code of
Crimnal Procedure

Then, on July 22, 1954, the petitioners herein made an
application to the Hgh Court for a  certificate under
Article 134(1) (c) of the Constitution that the case is 'a
fit one for appeal to the Suprene Court, and the grounds
al l eged in support of the application substantially were-(1)
that in his charge to the jury, the | earned Judge had fail ed
to marshall and sift the evidence properly so.as to give
such assistance as the jury were entitled to receive ; (2)
that the learned Judge had misdirected the jury on severa
points, both wth regard to the evidence of the eye-
wi t nesses and the evidence of medical experts; (3) that the
| earned Judge did not properly explain the lawrelating to
the charges; (4) that he admtted inadm ssible evidence and
shut out evi dence which was admi ssible and this had vitiated
the verdict of the jury; and (5) that the | earned Judge had
not dealt with the prosecution and defence versions in the
same way and by the sane standard and bad been qguilty of
various non-directions which resulted in a mani festly
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erroneous verdict. This application was di sm ssed by the

5

H gh Court on July 26, 1954, maminly on two grounds: (1) the
petitioner had no | ocus stand to maintain an application for
| eave to appeal to the Suprene Court, and (2) no appeal |ay
under Article 134 of the Constitution from an order of
acquittal. The Hi gh Court then said:

“ In view of the opinion we have formed as regards the
conpetence of the present application, it is not necessary
for us to say anything on the merits, but for the sake of
conpl eteness we shall observe that the grounds which have
been set out in the petition are all grounds which had been
taken in the appeal preferred by the State and we did not
think then and do not think now that those grounds would
justify us in either admtting the appeal fromthe order of
acquittal or giving leave to appeal fromour order to the
Suprene Court."

The petitioners then applied for special leave from this
Court under Article 136 of t he Constitution and
substantially pleaded the same grounds sorme of which were
el aborated by exanples given which they had pleaded when

asking for a certificate fromthe H gh Court. This Court
granted special | eave on February 20, 1956, and the present
appeal has ~cone-to us in pursuance of the special |eave

granted by us.

In view of the special |eave granted, the two questions
dealt with by the H gh Court-inits order dated July 26,
1954, no |longer require any consideration. The principa
guestion for consideration now is whether the charge to the
jury at the third trialis so defective that it has led to a
mani festly erroneous verdict, resultingin a failure of
justice. Therefore we intimated to | earned counsel for the
parties that the argunents should be confined at this stage
to that question, and if counsel for the petitioners
satisfied us that the charge was so defective on the grounds
all eged, then the further question as to whether the case
should be remtted to the H gh Court or dealt with in this
Court on the evidence already recorded, would arise.

We proceed now to consider the principal question before us.
But before we do so, it is necessary perhaps to give'a few
nore details of the prosecution case and the defence.

6

Col. Mtra was the owner of 18, Bondel Road, but he did not
live in that house. He had his chanmbers on the ground fl oor
of 18, Bondel Road. H's son Nirmal lived-at 18, Bondel Road
with his wife. Just by the side of 18, Bondel Road and west
of it was No. 17, Bondel Road one of the flats of which was
in occupation of Sunil as a tenant. |t was alleged that the
rel ati on between | andlord and tenant was not good and there
wer e proceedi ngs between the two before the Rent Controller
An order made in these proceedi ngs reduced the rent payable
by the tenants and fixed certain specific hours during which
the pump for water supply was to be worked. The prosecution
case was that on August 10, 1950. Col. Mtra cane to spend
the night with Nirmal and was put up in the easternnost bed
room on the first floor. The building had three roons on
the first floor all facing south, and the westernnbpst room
was used by Nirnmal as his bed room The internediate room
was a drawi ng room and had a tel ephone in it. According to
the prosecution case, in the early morning on the 11th
August, 1950, Nirmal was still in bed when he was roused by
the noise of a row and recognising the voice of Sunil, he
slightly opened the | eaves of one of the windows to see what
was happeni ng. He found that Sunil anongst others, was
standing at the wi ndow, shouting abuse at Purna WMali (the
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gardener who was in charge of the punp) for not getting
water which was followed up by further abuse of N rmal.
After that Sunil disappeared fromthe window Nrmal’'s wife
had been up before Nirmal, and already served tea to Col one
Mtra and she came into the roomwhen Nirmal was |istening
to the abuses. She canme to call him that is, Nrml, to
join his father at tea, and went back to the Col onel
Nirmal was greatly alarnmed at-what he had seen and heard,
and passing into the drawing roomsent a tel ephone nessage
to the Karaya Police Station asking for help. Wile Nrm
was still speaking on the tel ephone, his wife Ms. Sat
Mtra ran into the roomand said that Sunil and his two
brothers who were also tenants at 17, Bondel Road, had
already entered the conmpound of 18, Bondel Road and his
father, the Col onel, had gone down. N rm

7

who was tel ephoning the police hurriedly added a request to
the police to come soon.. N rmal com ng down found Purna
Mal'i in the grasp of Amal esh, and Col onel Mtra was standing
underneath” the porch at 18 Bondel Road and renonstrating
with Sunil and his brother. Nirmal imediately ordered
accused Sunil and hi's brothers to get out of the house
wher eupon Satyen and Amal esh, fell upon N rmal. This |ed
the Colonel to renonstrate agai n whereupon the Col onel was
attacked by Sunil who caught hol d of the Col onel by the neck
of his vest and began to drag himtowards the Bondel Road,
along the | passage to the gate at 18, Bendel Road. The
buil ding at 18, Bondel Road faces south, has a lawm to its
south al ongsi de which runs a passage to the gate, and near
the western pillar of the gate there is a nmasonry |etter box
built in the conpound wall. To the south of the |lawn there
is a row of tube roses through which'there is an opening
leading into the lawn. According to the prosecution case,
as Sunil started draggi ng the Colonel towards the road and

the gate, N rmal ordered the Mali to close the gate.
Accused Sunil dragged the Colonel, according to the
prosecution case, and while near the Durwan’s room Suni

dealt a fist blowon the |eft tenple of the Colonel. The

prosecution case further was that Sunil proceeded to  drag
the Colonel past the western pillar of the gate and then
through the opening anmong the plants in the awm and there
he struck a blow on the left forehead of the Colonel with a
rod like object. On receiving the blow, the Col onel dropped
down and fell on his back on the [|awn. Ther eupon  Suni
stepped on to the letter box, scaled the wall and hurriedly
made his escape. Two nei ghbours, Jiban Krishna Das and Suku
Sen, then came by scaling into the conpound of No. 18, and
with their help and with the help of the servants of the
famly, the Colonel’s body was renoved to the verandah on
the ground floor of 18, Bondel Road and placed on a "
char poi ". Nirmal  was one of the persons who carried the
body of his father, the Colonel. Jiban had a car with him
and was asked to. rush for a doctor which he. did and within
a few minutes brought -Dr. Sachin Bose who exami ned the

8
Colonel and found himalready dead. On receipt of the
tel ephone nessage from N rnmal, Pushpa Pal, Oficer-in-

charge, Karaya Police Station, deputed a, Head-constable
naned Mat hura Singh, to go to No. 18 but when the constable
arrived, the incident was over. The O ficer-in-charge,
Pushpa Pal, soon followed and after obtaining fromNrml a
brief oral statement as to his version of the incident,
proceeded to No. 17, Bondel Road. On the staircase of the
house at No. 17, Bondel Road, Puspha Pal net one Sarat
Banerji, said to be a priest of a neighbourhood called
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Shi t al at al a. Pushpa Pal then went up and arrested the
accused Suni |

The postnortem exam nation of the Colonel’s body revealed
that he had sustained a linear fracture of his left tenporal
bone, wvertical in character, an abrasion laid obliquely
across the mddle of the left half of his forehead, a
| acerat ed wound bone deep laid vertically across the mddle
of the eye-brow, an abrasion on the left cheek and one snal |
| acerated wound near the left ear. There was some clotted
bl ood on the top of the nmenbrane over the fracture of the
bone and sone on the inner surface of the scalp. In the
opinion of Dr. Majundar who carried out the postnortem
exam nation as recorded in his report, the death of the
Col onel was due to shock caused by the head injury, on top
of senile changes, and the head injury, which was ante-
nortem nust have been caused by a fall on sone hard
subst ance. The postnmortemreport was not signed till the
2nd Septenber, 1950, and not until the pathol ogical report
and the chemcal report had been obtai ned.

The ~defence of Sunil was that he did not strike or assault
the Colonel, either by a fist blowor a blowwith a rod |ike
subst ance. The defence further was that the fist blow on
the left tenple of the Colonel was not specifically
mentioned by any material witness until after the postnortem
report showed a linear fracture of the left tenporal bone
and it was suggested by the defence that the fist blow was
invented to make a case that such blow fractured the |eft

temporal bone of the Col onel. ~The main suggestion on behal f
of the defence was that the Col one
9

was an old man with -heart trouble and his pathologica

condition was such that he was excited at the time of the
incident and fell down on a rough surface, either on the
passage or on the nmasonry letter box, and hurt hinself. The
injury was such that it could s not be caused by one bl ow of
a rod or rod-like substance. ~ The defence agai nst the charge
of crimnal trespass was that Sunil entered the conmpound of
No. 18, Bondel Road at the invitation of Purna Mali, who
asked Sunil to conme and see if the punp was ‘working, the
punp being wthin the conmpound of No. 18, Bondel ~ Road.
Sunil did not, however, assault the Colonel in any way.

It is in the context of the aforesaid two versions that we
have to consider the charge to the jury and  examine the
criticisms nade thereto. W nust nake it clear that we are
not called upon at this stage to give our findings on any of
the disputed questions of fact. That was the function of
the jury, and the jury had given their verdict. The l[imted
guestion before us is whether that verdict is vitiated by
reason of any serious msdirection by the Judge or of any
m sunderstanding on the part of the jury of ' the law laid
down by him which in fact has occasioned- a failure of
justice. This Court said in Mushtak Hussein v. The State of
Bonbay (1) : "Unless therefore it is established in a -case
that there has been a serious msdirection by the Judge .in
charging the jury which has occasioned a failure of justice
and has misled the jury in giving its verdict, the verdict
of the jury cannot be set aside." |In a subsequent decision

Ranki shan M thanlal Sharma v. The State of Bonbay (2) this
Court observed that s. 297, Crimnal Procedure Code, inposed
a duty on the Judge in charging the jury to sum up the
evi dence for the prosecution and defence and to |ay down the
| aw by which the jury were to be guided; but summing up for
the prosecution and defence did not mean that the Judge
should give nerely a sunmary of the evidence; he nust
mar shal | the evidence so as to give proper assistance to the
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jury who are required to decide which view of the facts is
true. This Court

(1) [1953] S.C.R 809 at 815.

(2) [1955] 1 S.C R 903 at 930.

10

referred with approval to the foll ow ng observations made by
the Privy Council in Arnold v. King Enperor

" A charge to a jury nmust be read as a whole. If there are
salient propositions of lawin it, these will, of course, be
the subject of separate analysis. But in a protracted
narrative of facts the determ nation of which is ultimtely
left to the jury, it nust needs be that the view of the
Judge mmy -not coincide with the view of others who |ook
upon the whole proceedings in black type. It would,
however, not be in accordance with usual or good practice to
treat such cases as cases of misdirection, if, upon the
general view taken, the case has been fairly left within the
jury’s province. But in any case in the region of fact
their ~Lordships of the Judicial Committee would not inter-
fere unless sonething gross anounting to a conpl ete
m sdescription of ~the whole bearing of the evidence has
occurred."

Bearing the aforesaid principles in mnd, we proceed now to
consider the criticisms nmade on behalf of the petitioners
against the |earned Judge’'s charge to the jury. We had
earlier classified the criticisms under five different
heads, and we shall deal with them one by one. W shal
refer to the main points urged under each head, avoiding a
detailed reference to theevidence on minor points which do
not advance the case of the petitioners any further

The first criticismis that the charge to the jury, read as
a whole, is nothing but a sunmary of the evidence witness by
wi tness and a sunmary of the argunents of counsel which the
jury had already heard;. that the |earned Judge did not
state the points for decision under separate heads, nor did
he collate and marshall the evidence topic-wise so as to
assist the jury to conme to their conclusion one way or the
other, but left the jury with a mass of unnecessary details
which was nore likely to confuse than to help them Learned
counsel for the petitioners has pointed out” that in the
appeal fromthe judgnent of Mtter, J., in-an earlier stage
of this very case

(1) [1914] L.R 41 1.A 149.

11

Chakravarti, C. J., had said in Sunil ~ Chandra Roy and
Anot her v. The State (1):

" But | feel bound to say that the function of a charge is
to put the jury in a position to weigh and assess the
evidence properly in order that they may come to a right
deci si on on questions of fact which, under the law, is their
responsibility. The charge nust therefore -address itself
primarily to pointing out what the questions of fact  are,
what the totality of the evidence on each of the questions
is, how the different portions of that evidence,  |ying
scattered in the depositions of several witnesses, fit wth
one anot her, what issues or subsidiary questions they raise
for decision and what the effect will be according as one
part or another of the evidence is believed or disbelieved."
It was argued that what was condemmed in an earlier stage of
this case has happened again

W are wunable to accept this line of «criticisns as
substantially correct. It is indeed, true that the |earned
Judge followed the nmethod of placing the evidence wtness-
wi se rather than topic-wise. He started his sunmming-up by
stating: " | now propose to take up the prosecution
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witnesses individually with a viewto sumup the evidence of
each witness and the suggestions nade to each by the counse
for the accused." But the real point for consideration is
not whether the |earned Judge followed one nethod rather
than another: the real point is-did he properly discharge
his duty under s. 297, Crimnal Procedure Code by giving the
jury the help and gui dance to which they were entitled ? D d
he marshall the evidence in such a way as to bring out the
essential points for decision and the probabilities and
i mprobabilities bearing on the di sputed questions of fact on
which the jury had to cone to their conclusion ? The | earned
Judge gave a lengthy charge to the jury; and in sunmng up
the evidence of each witness, he did state the disputed
points arising therefrom and their bearing on the nmain
guestions at issue, viz. whether Sunil had trespassed into
18 Bondel Road and had assaulted the Colonel in the manner
al | eged -by the prosecution.

(1) 57 CWN. 962 at 10001

12

The “length of the charge was due in part to a protracted
narrative of facts and the many disputed questions of fact
to which the attention of the jury had to be drawn. The
principle laid down by the Privy Council in Arnold s case
(3) and accepted by this Court as correct is that it would
not be in accordance with good practice to treat a case as a
case of msdirection if, upon the general view taken, the
case has been fairly left within thejury's province, and
this Court wll not interfere unless -sonmething gross
amounting to a conplete misdescription of the whole bearing
of the -evidence has occurred. Learned counsel for the
petitioners has taken-us through the entire charge to the
jury and while we nmay agree that sone” unnecessary details
(e.g. how the spectacles of Ms. Sati Mtra fell down) could
have been avoi ded by the | earned Judge, we are unable to say
that the method foll owed by the | earned Judge did not focus
attention of the jury to the questions of fact which they
had to decide or did not give help and guidance to the jury
to arrive at their conclusion oes and as the accounts were kept on a
nmercantile basis, the anpbunt of comm ssion accrued as and
when the sales took place and paragraph 5 of agreenment - was
only a machinery for quantifying the ampbunt. It was also
argued that the Managing Agents by entering into an
agreement with the MIls had voluntarily relinquished a
portion of the anpbunt of comm ssion which had accrued to
them and therefore the whole of the.incone from comm ssion
whi ch had al ready accrued was liable to

55

inconme-tax; and reference was made to the cases reported as
Comm ssioner of |ncone-tax, Mdras v..K R/ M T. T.
Thi agaraja Chetty and Co. (1), E. D. Sassoon & Conpany @ Ltd.
v. The Commi ssioner of |ncone-tax, Bonbay City (2) and to an
English case Commissioners of Inland Revenue v. Gardner
Mountain & D Anmbrumil Ltd. (3). But these cases have no
application to the facts of the present case: I'n the
Comm ssioner of Incone-tax, Madras v. K R M T. T
Thi agaraja Chetty & Co. (1), the assesses firm was, under
the terns of the Managi ng Agency Agreenent, entitled to a
certain percentage of profits and in the books of the
Conpany a certain sumwas shown as conm ssion due to the
assessee firmand that sumwas al so adopted as an item of
busi ness expenditure and credited to the Managing Agents’
conmi ssion account but subsequently it was carried to
suspense account by a resolution of the Conpany passed at
the request of the assessee firmin order that the debt due
by the Firmm ght be witten off. The accounts were kept on
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nmercantile basis and it was held that on that basis the
commi ssion accrued to the assessee when the conm ssion was
credited to the assessee’s account and subsequent dealing
with it would not affect the liability of the assessee to

income-tax. It was also held that the quantification of the
conmi ssion could not affect the question as it was not a
condition precedent to the accrual of the conmi ssion. At

page 267 CGhul am Hassan J., observed: -

" Lastly it was urged that the conmission could not be said
to have accrued, as the profit of the business could be
conputed only after the 31st March, and therefore the
conmi ssion could not be subject to tax when it is no nore
than a nere right to receive. This argunment involves the
fallacy that profits do not accrue unless and until they are
actually conmputed. The conmputation of the profits whenever
it my take place cannot possibly be allowed to suspend
their accrual. In the case of income where there is a
condition'that the commi ssion will not be payable until the
expiry of a definite period or the making up of the account,
it mght be

(1) [1954] S.C.R 258 at 267.

(2) [1955] 1 S.C R 313, 344.

(3) 29 T.C 69, 96.

56

said with somejustification, though we do not decide it,
that the income has not accrued but there is no such
condition in the present case

This passage' does not help the appellant’s case. The
guestion there decided was that the accrual of t he
conmi ssion was not dependent upon the computation of the
profits although the question whether it would make any
difference where the conmission was® so payable or was
payabl e after the expiry of a definite period for the naking
of the account was |eft undecided . In the case before us
the agreement is of adifferent nature and the above
observations are not applicable to the facts of the present

case.
The next case is E D. Sasoon & Co., Ltd. wv. The
Comm ssioner of Income-tax, Bonmbay City (1). But it is
difficult to see howit hel ps the case of the appellant.  If
anything it goes against his contention. In that case the

assessee Conmpany was the Managi ng Agent of several Conpanies
and was entitled to receive renuneration cal culated on each
year's profits. Before the end of the year it assigned its
rights to another person and received from him a
proportionate share of the comm ssion for the portion of the
year during which it worked as Managi ng~ Agent. On the
construction of the Managi ng Agency Contract it was held
that unless and until the Managi ng Agent had carried out one
year’'s conpl eted service, which was a condition precedent to
its being entitled to receive any renuneration or conm ssiaon
it was not entitled to receive any comm ssion. | The facts in
that case were different and the question for decision was
whet her the contract of service was such that the comm ssion
was only payable if the service was for a conpleted year  or
the assessee Conpany was entitled to receive even for a
portion of the year for which it had acted as a Managing

Agent. It was held that it was the former.
As was observed by Lord Wight in Conm ssioners of Inland
Revenue V. Gardner, Muwuntain & D Anbrunenil Ltd. (2), " It

is on the provisions of the contract that it nust be
deci ded, as a question of construction and therefore of |aw,
when the conmi ssion was earned The contract in, the present
case in para-

(1) [1955] 1 S.C R 313, 344.
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(2) 29 T.C. 69, 96.

57,

graph 2 shows that (1) the conpany was to pay each year; (2)
that the Managing Agents were to be paid 5 per cent.
conmi ssion on the proceeds of the total sales of yarn and of
all cloth sold by the Conpany or three pies per pound

avoirdupois on the sale, whichever the Managing Agents
chose; thus there was an’ option to be exercised at the end
of the year; (3) they were also to be paid at 10 per cent.
on the proceeds of sales of all, other materials; and (4)
the MIls were to pay to the Managi ng Agents each year after
December 31, or such other dale which the Directors of the
Conpany nmay choon those questions. W -are

far less satisfied that anything ambunting to a conplete
m sdescription of the whole bearing of the evidence has
occurred in this -case. As to the observations which
Chakravarti, C. J., had nade, it is well to renenber that
they were made in respect of an earlier charge to the jury
whi'ch, to use the words of the |earned Chief Justice, was "
all ~conmment or nmere comrent .in the main." Having carefully
perused the present chargeto the jury, we think, on a
general view, that the case has been fairly left within the
jury’'s provinces in'spite of the criticism so strenuously
made that the charge to the jury contained a mass of details
which need’ not have been placed before the jury. In a
protracted narrative full of details, it is perhaps easy to
find fault with a charge tothe jury on the ground of
prolixity. 'The question before us is not whether the charge
to the jury is perfect in all respect: the question is-has
somet hi ng gross occurred anmount.ing to a conpl ete
m sdescri pti on of the whol e bearing of the evidence ? W are
unable to say that there has been any such gross msdirec-
tion by the | earned Judge.

(1) (1954] L.R 41 1.A 149
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The second criticism relates to certain m sdi rections
alleged to have been committed by the Ilearned Judge in
pl acing the evidence of the eye-w tnesses as al so of nedica

wi tnesses. No useful purpose will be served by referring to
each and every exanple given before us; we “shall confine
ourselves to sone of the salient points and state the
general inpression we have forned. In placing the evidence

of each eyewitness, the learned Judge referred to the
suggestions nmade by the defence. The coment is that he
placed the suggestions in such away as to create the
inmpression in the mnds of the jury that they were true,
even though they had been repudi ated or explained by the
Wi t ness. We may give sone exanples. N rmal tel ephoned to
his brother Dr. Lalit Mtra imediately after ~ Col. Mtra
was pronounced to be dead. The suggestion to N rmal was
that he had not told his doctor brother then-that his father
had been beaten, but had said only that hiis father had

"fainted ". This suggestion was placed before the jury wth
reference to N rmal's deposition before the —commtting
Magi strat e. Nirmal said before the conmmitting Magistrate
that he did not use the English word | fainted but had said
in Bengali that ’'father has become unconscious’. The
conplaint of the petitioners is that Nrmal’'s explanation
has not been properly placed before the jury. But the

| earned Judge says in his charge that the jury had seen the
earlier deposition of Nirmal, and if that is so, the dis-

tinction between | fainting’ and 'becom ng unconscious’ in
expl anati on of the suggestion made to Nirnal does not assune
any great inportance. It was next suggested to Nirnmal that

he had told the Police that his father had heart trouble.
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This suggestion was put before the jury in the follow ng
way':

" The case was put by the defence that the Col onel had heart
trouble and that Nirmal was confronted wth contradiction
that he told the Magistrate and the police that his father
had heart trouble. N rnmal had denied it."

Nirmal ' s explanation was that he did not tell the Magistrate
or the police that his father had heart

14

trouble he nerely said that his father used to have
occasi onal pal pitation of heart when he ate too nuch or took

irregular neals. Pushpa Pal, the investigating police
officer, wunderstood this to nean heart trouble and he
recorded " heart trouble " in Nirnal's statenent. Pushpa

Pal adnmitted that even if Nirmal had stated that Col. Mtra
had pal pitation of heart, he would have recorded it as heart
troubl e. This part of the evidence of Pushpa Pal also the
I'earned Judge pl aced before the jury. It cannot, therefore,
be 'said that the | earned Judge nisled the jury in any way or
left~ the jury with the inpression that Nirnal had adnmitted
that hi-s father had heart trouble.

Simlar comments were made with regard to the placing of the
evi dence of other eye-w tnesses, but their general effect is
the gane. They do not, in our view, establish that the jury
were mnmisled on any of the points.in dispute. We nust,
however, nention two nore points, one in connection with a
person called Sarat Banerji and the other with regard to
M's. Nagendra Bal a Ghose. Sarat Banerji, it appears, was a
priest who ‘brought sone holy water, and there was sone
evidence to show that - such water was sprinkled on the
Col onel soon after the incident. ~Sarat  Banerji was not
examined in the case, and the  question naturally arose
whet her he was present at the tinme of the incident and if
so, when did he cone to 18, Bondel Road ? A nunber of
prosecution w tnesses were crossexam ned on this point, and
the learned Judge repeatedly referred to this matter in
sunmi ng up the evidence of (those witnesses. /W do not agree
with |earned counsel for the petitioners that 'the [learned
Judge comitted any misdirection in drawing the attention of
the jury to this matter.

As to Ms. Nagendra Bala Ghose, the criticismwas that the
| ear ned Judge usurped the function of the jury. ~About  this
wi tness the | earned Judge said:

" Now, gentlenen, in cross-exanmnation she was cross-
exam ned on her eyesight. She did succeed in pointing out
to an old man in Court. That is in answer to Q 30. But

further ahead she could not see properly.  She is far too
ol d a woman on whom any reliance can be placed having regard
to her state of

15

health and having regard to her state of “vision and her
power of menmory. Shew as called by the prosecution only to
neet the defence suggestion that she was there at the tinme
of the incident in Prof. Mahanti’s place and was being kept
back.

It was submitted before us that Ms. Ghose was no doubt ol d,
but she was a respectable and reliable wtness who was
staying in a neighbouring house fromthe verandah of which
the place of incident was visible; therefore, it was argued
that the learned Judge was not justified in expressing
hinself so strongly against this witness, and in doing so,
he inproperly dissuaded the jury from formng their own
opi ni on about her evidence. Having exam ned her evidence,
we are unable to hold that the comments of the | earned Judge
were wunjustified or that he wongly influenced the jury
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agai nst the witness. It nust be stated here that the
| earned Judge had cautioned the jury that they were not
bound by his opinion on a question of fact and were free to
act on their own opinion.

This brings us to the nedical evidence. The two doctors of
i mportance who were examned in the case were Dr. Maj undar
who nade the postnortem exam nation, and Dr. Kabir Hussain,
Professor of Forensic and State Medicine in the Calcutta

Medi cal Col | ege. Those two doctors expressed wi dely
di vergent views as to the probable cause of the injuries
sustained by Col. Mtra and also of his death. The |earned

Judge rightly placed before the jury those divergent views.
Dealing with the evidence of Dr. Mjundar, the |earned Judge
sai d:

"Suggestions were made to Dr. Mjundar in cross. exam nation
that in case a fist blow was given on the left tenporal
region whether any external injury was to be expected. He
said that external injury was expected and there was no
external injury nentioned in the postnortemreport in this
case. Then Dr. Maundar’s opinion is that such a man cannot
be expected to talk: It is al'so Dr. Mjundar’s opinion that
the injury was due to a fall and he does not think that the
injuries Nos. 1, 2 and 3 could be caused by a lathi blow or
a blow by a rod. ~According to his opinion, the fracture was
al so due to/a fall

16

It is contended that this nust have nisled the jury in
thinking that there was no external injury on the site of
the fracture on the left tenporal region and therefore it
could not have been caused by a fist blow. Qur attention
was drawn to the evidence of Dr. Kabir Hussain, who opined
that the haenorrhage on the inner surface of the scalp near
the site of the fracture was an external injury. The point
to be noticed in this connectionis that the learned Judge
did not onmit to place before the jury what Dr. Kabir Hussain
had sai d regardi ng what he thought to be the presence of an

external injury at the site of the fracture; he placed in
extenso the questions put to Dr. Kabir Hussain and the
answers given by him on this point. Tile jury were,

therefore, properly placed in possession of ' the views of
both the doctors, and it was for themto decide which view
shoul d be accept ed.

Both the doctors were asked questions as to whether the
injuries sustained by Col. Mtra could be caused by a fal
on a rough substance |like a masonry box or by a blow of a
hard weapon like a flexible rod . On this point again/  the
two doctors disagreed ; the | earned Judge did place before
the jury the different views expressed by the two doctors.
A grievance has been nmade before us that in summng up the
evidence of Dr. Kabir Hussain the learned Judge failed to
draw the attention of the jury to the answers given to ques-
tions 73, 74 and 75 by which the doctor  categorically
negatived the suggestion of the defence that a fracture of
the temporal gone of the kind sustained by the Colonel could
be caused by a fall on a hard substance. It is true that
t he answers to questions 73, 74 and 75 we're not
specifically placed before the jury, but reading the charge
relating to the medical evidence’ as a whole, we find that
the learned Judge sufficiently indicated to the jury the
di sagreement between the two doctors on the main questions
of fact and the reasons which each doctor gave for his
opi ni on. It was the province of the jury to accept one
opinion or the other. The |learned Judge concluded his
sunmi ng up of the nedical evidence in these words:

" Now, gentlemen, when a nedical witness is called in as an
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expert he is not a witness of fact. Medica
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evidence of an expert is evidence of opinion, not of fact.
Were there are alleged eye-w tnesses of physical violence
which is said to have caused the hurt, the value of nedica
evi dence Dby prosecution is only corroborative. It proves
that the injuries could have been caused in the manner
alleged and nothing nore. The use which the defence can
nmake of the nedical evidence, or any nedi cal evidence which
the defence mght itself choose to bring, is to prove that
the injuries could not possibly have been caused in the
manner alleged and thereby discredit the eye-wtnesses.
Therefore, you nust renenber this particular point of view
that if you believe the eye-witnesses, then there is no
guestion of having it supported by nedical evidence; unless
the nedical evidence again in its turn goes so for that it
conpletely ~rules” out all possibility that such injuries
could take place in the manner alleged by the prosecution
and that isa point which you should bear in mnd, because
i fyou accept the evidence of the eye-wi tnesses, no question
of - further considering the nedical evidence arises at all
The only question in that case when you consider the nedica
evidence is totest the eye-w tnesses’ version as to whether
any of the particular injuries shown in the report can be
caused in the manner alleged by the prosecution. But if you
don’'t believe the eye-w tnesses, then consideration of the
medi cal evidence in any nanner becomes unnecessary. "

W do not  think that any exception can be taken to the
observati ons = made above in the context of the two versions
which the jury had to consider. One version was that the
Col onel had been assaulted and thereby  sustained the
injuries; the other version was that he had  sustained the
infjuries by a fall on a rough surface I|ike the nmasonry
letter box. None of the two doctors were giving direct
evi dence of how the injuries were caused; they were nerely
giving their opinion as to howin all probability they were
caused. The |learned Judge was, therefore, right in
directing the jury in the way he did about /'the nedica
evidence in the case. W may al so point out here that the
| earned Judge drew the attention of the jury also to the
evi dence of Dr. Suresh Sinha, who said that the

3
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fracture on the tenporal region could be the indirect effect
of the other injuries sustained by the Colonel

W now go on to third head of criticismviz., the ,I|earned
Judge’ s exposition of the lawrelating to the two charges on
which Sunil was tried. These charges the |earned Judge

correctly expl ai ned with reference to the rel evant
provi sions of the Indian Penal Code. But be nade one error

Dealing with the word ' voluntarily' in s:-325, he said:
"The word ' voluntarily means what it says; it rmeans ' of
one’s free will’." Perhaps, the | earned Judge forgot ' that
the word is defined in s. 39, Indian Penal Code, —and that
definition should have been placed before the jury. W do
not, however, think that this mnor |apse msled the jury in
any way or occasioned a failure of justice. There is one
nore point in this connection. The |earned Judge did not
tell the jury that it was open to themto return a verdict
of guilty for an offence under s. 323, Indian Penal Code, if
they cane to the conclusion that Sunil gave a blow to the
Colonel with a flexible rod, but did not cause the fracture.
In the circunstances of the case, however, we do not think
that the failure to direct the jury that it was open to them
to return a verdict of guilty on a mnor offence occasioned
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any failure of justice. If the eyewitnesses for the
prosecution were believed, it would be undoubtedly a case
under s. 325 Indian Penal Code; if on the contrary, the eye-
witnesses were not believed and the defence version was
accepted that the Col onel sustained the injuries by a fall
then there would be no case even under s. 323 Indian Pena
Code.
A grievance was made before us under the fourth head of
criticism that admissible evidence was shut out and
i nadm ssible evidence was let in. It was subnmtted that
Nirmal s statements to Pushpa Pal on his arrival at No. 18,
Bondel Road or at |east his statenents to the Head Constable
Mat hura Singh, before the arrival of the investigating
officer, were not hit by s. 162 Crimnal Procedure Code and
were clearly adni'ssible in evidence. The |earned Judge said
in this connection:
19
“ 1 would like to remnd you that if any person nakes any
statement to the police, that is not adm ssible evidence as
a rule wunless in the case of contradictions which are
formally proved, as you have seen the counsel for the
accused has proved contradictions in sone cases; but you
must bear in- mnd that except such cases, this is no
evi dence. "
In the opinion which we have forned it is unnecessary to
consi der whether the |earned Judge was right or wong:
because we are of the opinion that even if those statenents
of N rmal ‘were adm ssible, they would not be substantive
evidence of the facts stated therein ; and if Nrmal’'s
evidence in Court was not accepted, his statenents to the
police officers concerned woul d hardly nmake any difference.
As to the adnission of inadmssible evidence, |earned
counsel for the petitioners placed before us those parts of
the charge to the jury which dealt wth  the Cross-
exam nat i on of prosecution wtnesses on their police
statenment s. Ho submitted that a |arge part of that cross-
exam nati on was i nadm ssible in view of the decision of this
Court in Tahsildar Singh v. The State of U tar Pradesh (1).
That decision dealt exhaustively withs. /162 Crimna
Procedure Code and | aid down certain propositions to explain
the scope of that section; it was, however, observed that
t he exanpl es given therein were not exhaustive and the Judge
must decide in each case whether the recitals intended to be
used for contradiction satisfied the requirenents of the
law. We agree that on the principles laid dow in Tahsildar
Singh’s decision (1) sonme of the statenents put to the
prosecution witnesses were not really contradictions and did
not, therefore, fall within what is pernissible under s. 162
Crimnal Procedure Code. W may take, by way of exanple
what was put to Nirmal. The Ilearned Judge placed the
followi ng contradictions in Nirmal’'s evidence to the jury:
"He was al so -cross-examined on his statenment to the
police. The main point nade in his cross-examnation on his
statenment to the police, are firstly, that the fist blow on
the left tenple was not nentioned by himand then he only
said assault with bl ows before
(1) A 1.R 1959 S.C. 1012
20
the police and that he also said that the Colonel was hit
near about the gate of the house and not beside the boundary
wal | . It was also suggested to himin defence that the
Colonel did not fall on the lawm at all but fell on the
| etter box. The further suggestion to himwas that the fist
blow was a false invention and it was intended only after
the postnortemreport was out. He was also told that he did
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not mention to the police that the Colonel was Iying on his
back. He was also criticised for not having nentioned the
nanes of persons who carried his father after he had fallen
down. Nirmal’'s answer was that he was not asked and that it
was physically inpossible for himalone to carry his father
Then there was crossexam nation as to whether the fist bl ow
was before or after Sati Mtra had cl asped the Col onel."

Now, on the principles laid down in Tahsildar Singh's
decision (1) Nirmal's failure to nmention before the police
t hat his father was Ilying on his back was not a
contradiction; but his failure to mention that a fist bl ow
on the left tenple was given to his father was a

contradiction. Therefore, the point before us really is
this : assuming that sone of the statenents admtted in
evi dence were not really contradictions, do they naterially
affect the verdict ? I'n our opinion, they do not. By and

| arge, the inportant statenents made before the police were
admi ssi ble under s. 162 Crimnal Procedure Code; but some
m nor statenments were not. W do not think that the verdict
of- _the jury can be said to have been vitiated on this
ground.

Lastly, we come to the defence evidence. Here the conplaint
is that the | earned Judge has summed up the defence evi dence
by adopting a different standard. W are unable to agree.
Even wth regard to the prosecution w tnesses, the |earned
Judge had enphasised points in favour of the prosecution
For exanple, dealing with the evidence of Purna Mali, the
| ear ned Judge sai d:

" Now, gentlenen, these questions are inmportant because he
does not inprove the case or try toinprove the case by
suggesting that he sawa fist blowon the left tenple and it
is a mtter for you to

(1) AT.R 1959 S.C. 1012
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consider in this connection whether this is a witness whom
you woul d consider a |iar because you will have to consider
the suggestion that if he were then he woul d have probably
tried to inprove the case by suggesting to'say that he did
see a fist blow on the tenple.”

Dealing with the evidence of Pushpa Pal, the | earned  Judge
pointedly drew attention of the jury to a circunstance which
was partly in favour of the prosecution and partly of the
def ence:

" You al so renmenber that Pushpa Pal held an inquest at about
9 a.m on the 11th August, 1950. He says that he exanined
the compound, the lawn, the boundary wall, the gate, the
masonry letter box, the bricks on edge and the whol e spot of
18, Bondel Road including the pathway, but he found no bl ood
mar ks anywhere. "

We have examined the charge to the jury carefully; it my
suffer from a plethora of details and “also perhaps a
meticul ous statement of the divergent views @ of the two
doctors; but we have found no trace of the adoption /of 'a
double standard, or of a serious msdirection on any
guestion of fact or |aw

W have, therefore, cone to the conclusion that on the
principles which this Court has adopted for interference
with a jury verdict, no case for interference has been nade
out in this case.

The appeal is accordingly dism ssed.

H DAYATULLAH, J.-1 have had the advantage of reading the
j udgrment just delivered by ny learned brother, S. K Das, J.
He' is of the opinion that the charge to the jury by the
| earned trial Judge was proper. Since | have the m sfortune
to differ fromhimin this conclusion, | am delivering a
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separate judgnent. In ny opinion, the charge to the jury
was defective for several reasons, particularly misdirec-
tions in |l aw and absence of any guidance while setting forth
at enormous length, without comment, the evidence in the

case.
My learned brother has pointed out that this is an
unfortunate case, and | agree with himthat it is so, in

view of the events that have happened. The facts of the
case were sinplicity itself. The offence alleged
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to have been conmitted as far back as August 11, 1950, has
been the subject of three trials. It was first tried before
the Additional Sessions Judge, Alipur who convicted the
present respondent, . Sunil, under ss. 325 and 447 of the

Indian Penal Code, agreeing with the verdict of the jury.
On appeal, the High Court of Calcutta set aside the
conviction, ‘and ordered a, retrial at the Crimnal Sessions
of « the H'gh Court. The case was then tried. by Mtter, J.
with a special jury. ~The jury brought in an wunani nous
verdict of guilty against Sunil under the two sections, with
which the | earned Judge agreed. Sunil was sentenced to a
long term of inprisonnent, but the appellate side of the
Cal cutta Hi gh Court, on appeal, set aside the conviction and
sentence, and ordered a retrial. The third trial was
conducted by P. 'B. Mikherjee J. Before the trial, the -State
CGovernment  withdrew the case against Sunil’s br ot her

Satyen, who was tried along Wth himin the previous trials,
and was al so convicted. This withdrawal of the case was on
the sonmewhat unusual ground that his health was bad. Suni

hinself, it appears, was defended at Government cost by one
of the Governnent advocates. The trial dragged through a
weary course, in which prolonged cross-exanination of the
wi tnesses took place, and alleged contradictions between

their previous versions were put-to themin detail. After
the argunments were over, the | earned Judge charged the jury
at considerable length. . | have estimated that the charge is

a docunent of some 50, 000- 60, 000 words. How 'nmuch of it was
of any real guidance to the jury is a matter, to which
shal |l address nmyself in the sequel; but it appears at. the
out set that the length of the charge was sonmewhat
extraordi nary, regard being had to the plain facts, to which
I now refer.

On August 11, 1950, Sunil and his brothers were occupying a
flat in No. 17 Bondel Road, which belonged to Nirmal, son of
the late S. C. Mtra, a very well-known Gynaecol ogist and

Surgeon of Calcutta. |t appears that the water supply to
the flat was irregular and intermttent, and Sunil bad, in
comon with the other tenants, a conplaint against the |and-
23

lord, N rnal. I nci dents had taken place previously, and
Sunil had taken the matter to the rent control  authorities,
and, it is alleged, had even threatened the 'landlord wth
dire consequences, if the water supply was not inproved.

Under an all eged agreenent, the water supply was  regul ated
by working the electric punp during certain hours of the
day; but nothing turns upon it. It appears that the water
supply did not inprove, and often enough, an 'exasperating
situation arose in so far as the tenants of No. 17, Bonde
Road, including the present respondent, Suni |, wer e
concer ned.

On the fateful norning, matters canme to a head, because the
wat er supply, as was frequent, failed in the flat.. Evidence
has been led in the case to show that Sunil was angry and
started abusing and expostulating in a |oud nanner. He
followed up his expostul ations by entering the conpound of
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No. 18, Bondel Road, whether to see to the working of the
punp hinself, as he contended, or to renonstrate nore
effectively wth the landlord, as is the prosecution case.
However it be, Nirnmal's father, Col. Mtra, happened to be
present that norning, and he cane out to talk the nmatter
over with Sunil, who apparently was quite loud in his
renonstrances. Whet her the Colonel gave any offence to
Sunil by rebuking himis not nuch to the present purpose,
because | amnot determining the true facts in this order

The case for the prosecution is that Sunil grappled with the
Col onel, and gave hima blow upon the head with what is
described as a ‘rod-like’ object, and also hit him on the
temple with his fist. The Colonel, it is alleged, fell
down, while Sunil clanbered the parapet wall, and made good
hi s escape, because the Col onel had previously ordered that
the gates be shut.  Meanwhile, the Colonel was taken and
laid on a cot, where he expired. A phone call having been
made to the police, the Investigating Oficer arrived on the
scene, ~ and after taking sone statenents including one from

Sunil, he went and arrested himand also his two brothers.
Post-mortem exam nation revealed a linear fracture of the
temporal bone with a haermatona under the surface. On the
f orehead of the Col one
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was a mark of the injury alleged to have been given with the
" rod-1ike’ object, though over the seat of’ the fracture no
outward visible injury was seen.. The doctor who perforned
the aut opsy ‘also found certain -pathol ogi cal defects in the
liver and the, gall bladder, and he ' asked the Chenica

Exam ner to exam ne the viscera for possible poisoning. He
gave the opinion that death was "due to shock consequent to
head Injury, i.e., injuries on the top of senile changes and
pat hol ogi cal liver and gall bladder as' well as to

inhibition." Wth regard to the head injury which was
certified to be ante-nortem the doctor was of opinion that

it was likely to have been caused by a fall on sone hard
subst ance.
The charge against Sunil, in the first instance, was  under

s. 302, but the case proceeded in the sub sequent ‘trials
only under s. 325 read with a further charge under s. 447 of
the Indian Penal Code for house trespass, with intention to
intimdate, insult or annoy the owner.

The above facts clearly show that the essence of the case
lay in a very narrow conpass. The questions which the jury
had to determine were whether Sunil trespassed into the
premi ses of No. 18, Bondel Road with the intention of
insulting, intimdating or annoying the owner and further
whet her Sunil struck one or nore blows either with a | rod-
like object or his fist on the head of Col. Mtra, thereby
causing himinjuries, sinple or grievous. Al'ternatively,
the jury had to determ ne whether Col. Mtra suffered these
injuries not at the hands of Sunil but by a fall, which was
the defence. No doubt, the case involved a very |engthy
cross-exam nation of the witnesses for the prosecution, who
al l eged that they had witnessed the entire occurrence. The
issues to be decided were sinple; One would have expected
that the learned Judge in charging the jury would have, at
| east, pointed out to the jury what were the points for
determ nation after weighing the evidence, pro and con, in
the <case; but the |learned Judge did not, in spite of the
vol um nous charge, put these sinple points before the jury.
The attention of the jury was never directed to these sinple
matters, but, on the
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other hand, it was directed to al nbst everything el se.
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No doubt, a verdict of the jury is entitled to the greatest
weight, not only before the Court of trial but in al
appeal s including that before this Court. The |aw does not
allow an appeal against the verdict, except only if the
Judge in his charge to the jury is gquilty of a wong
direction in law or of a substantial msdirection. Si nce
the verdict of the jury depends upon the charge, the charge
beconmes a nost vital docurment in judgi ng whether the verdict
be sustained or not. It is the charge which one has to
exam ne, to find out whether the verdict is defective or
not. Such an inportant stage in the trial requires that the
Judge should be careful to lead the jury to a correct appre-
ciation of the evidence, so that the essential issues in the
case nay be correctly determ ned by t hem after
understanding the true inmport of the evidence on the riva
si des. A charge which fails to performthis basic purpose
cannot be regarded as a proper charge, and if it contains
also msdirections as to llaw, it cannot be upheld.

The | earned Judge in his charge to the jury began by telling
the jury in a sentence, or two each, what were the essentia
things they had to renenber, before naking up their mnds as
to the verdict. He told the jury that they were the judges
of fact, andthat it was their function to determne al

i ssues of fact, without accepting any view which he mght
feel disposed to express upon the credibility or otherw se
of the' w tnesses. These observations in black and white do
read quite well; but, in viewof the fact that the Judge
expressed’ ‘alnmpst no opinion as to the credibility or
ot herwi se of the witnesses, it lost in practical application
all its point. Then, the Judge stated that every accused
was presunmed to be innocent, until the contrary was proved,
and further, that the jury should convict only if the facts
were conpatible with his guilt. So far as ‘this direction
went, nothing can be said against it. The Judge next pro-
ceeded to explain what was nmeant by the expression fact

proved-". He paraphrased the definition of proved " from
the Evidence Act. 1In dealing with

4
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this topic, he omtted to explain also the ~expressions "
di sproved " and " not proved " ; but that too cannot be said

to be a serious defect. He then expatiated on  reasonable
doubt, the benefit of which, according to him must~ go to
the accused. |In dealing with this subject, he observed as
fol |l ows:

" The law further says, if you have any reasonable doubt,
then the fact is not proved and the verdict you bring would
be a verdict of not guilty. If you have no reasonabl e doubt,
then the verdict you are to give is the verdict/ of guilty.
A further question that you should bear in mnd'is that you
nmay be in a state where you cannot decide. ~ That is a ' case
of benefit of doubt and if you reach such a stage, then the
law says that you will give the benefit of doubt to the
accused. That neans that if you have a kind of doubt~ which
nmakes you unable to decide, then the accused is not guilty.

Again, if vyou have no such doubt, then the accused is
guilty. These are the main principles of crinmnal tria
which | think, you should bear in nind while you are

approachi ng the evidence in this case."

This statenent of the lawis partly true but not wholly
true. The |earned Judge, with due respect, did not make it
clear to the jury that the prosecution case is built up of
nunerous facts, though the fact to be determined is the
guilt of the accused, and that a reasonabl e doubt may arise
not only in connection with the whole of the case but also
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inrelation to any one or nore of the nunerous facts, which
the prosecution seeks to establish. Every individual fact
on which doubt nmay be entertained may be held against the
prosecution; but it’' does not nmean that if the jury
entertained a doubt about any individual fact, the benefit
of that doubt nust result in their bringing in a verdict |
of not guilty’. This, however, seens to be the effect of
this direction which incidentally is alnost the only
direction on the point of |aw which the |earned Judge, apart
fromwhat | have stated earlier, has chosen to give. In ny
opi nion, the |learned Judge should have told the jury that
they could give the benefit of the doubt on proof of any
i ndividual fact, if they felt any doubt
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about the proof. But be should have cautioned themthat the
totality of facts nust be viewed in relation to the offence
charged, and the benefit resulting in acquittal could be
given only if they felt that when all was seen and
consi dered, there was doubt as to., whether the accused had
conmitted the crime or not.  The direction on the point of
| aw contained in the above passage was too attenuated, and,
in ny opinion msleading, and led to the i nference,
possibly, that if ~the jury felt a doubt about even one
ci rcunstance, they must bring in a verdict of not "guilty’.
Having laid down the law to the extent indicated above, the
| earned Judge next explained the ingredients of s. 325 of
the Indian Penal Code. He explained this wth reference
only to grievous hurt, drawing the attention of the jury to
" fracture of bone’ or-injury endangering life' in the
definition. He, failed to say that grievous hurt was only
an aggravated formof hurt, and that the liability of the
accused did not cease, if he conmtted an act which resulted
in asinple hurt. Indeed, the |earned Judge did not tel
the jury that even if they heldthat the accused did not
cause a grievous injury, it wuld be open to them to hold
that he caused a sinple injury, which would bring the matter
within s. 323 of the Indian Penal Code. | may further point
out that after the verdict of | not guilty” under s. 325,
the learned Judge did not question the jury ‘whether  they
thought that the accused was guilty of causing at  |east
simple hurt. The jury gave no reasons; they only ~answered
the query whether they thought that the accused was guilty
of the offence of causing grievous hurt. But they were not
guesti oned whether they thought, on the facts of the case,
that the accused had committed the |l.esser offence of causing
sinmple hurt. It nust be renenbered that the prosecution
case was that two blows were given, one causing the
injury to the tenmple resulting in a fracture of the tenpora
bone and the other, causing an injury on the forehead of of
Col . Mtra. One of themwas grievous; the other was @ not.
O course, the jury were perfectly entitled, to hold that
the accused caused neither of these injuries; but it is
possi bl e that the jury, if questioned,
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woul d have answered that they thought that the accused had
caused the sinple injury but not the one resulting in the
fracture of the temporal bone. The failure to question the
jury with regard to the | esser ,offence conpletely rul ed out
that aspect of the case fromthe mnds of the jury, with the
result that the jury were limted to a case of grievous hurt
and not |esser offence.

These defects in the charge to the jury on matters of |aw
are heightened by the manner in which the facts have been
| aid before them The charge to the jury, as | have stated,
ran the course of 50,00060,000 words. The matter | have so




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 20 of 25

far di scussed is cont ai ned in 1, 000- 1, 500 wor ds.
Thereafter, the learned Judge did nothing nore t han
par aphrase the evi dence of each single witness in detail, or

read out extracts fromit. Throughout the course of this
readi ng and paraphrasi ng, he made no attenpt to connect the
evidence with the fact to be tried. Al that he ever said-
and he said it with nonotonous iteration-was that it was for
the jury to decide whether they believed the w tnesses or
not . No doubt, a Judge in charging the jury is neither
conpelled nor required to express his opinion on the
evi dence, except on a matter of law. But Judges marshl
facts and evidence to draw the attention of the jury to what
is relevant -and what is not. They do hot try to place
everything that a witness states, before the jury. It nust
be renmenbered that a charge is a vital docunent, and the
Judge’ s summi ng up i's only needed, because the minds of the
jury must be directed to.the salient points in the evidence,
so that they nmay avoid the irrelevant or immterial parts
t her eof. The |learned Judge before dealing wth the
evi dence, prefaced his renmarks by saying this :

"1 __now propose to take wup the prosecution w tnesses
individually with a viewto sumup the evidence of each
wi t ness and the suggestions made to each by the counsel for
the accused.”

This represents-a very fair and adequate sunmary of what the
Judge really did, except that he did not sumup the evidence
but placed it inits entirety. As | ‘have stated, he- took
each witness, ‘turn, by turn
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par aphrased his evidence sentence by sentence, and read out
those portions which he did not paraphrase, w thout trying
to draw the attention of the jury to the relevancy or
materiality of the various parts, The docunent is conposed
of a series of narrations with regard to the testinmony of

the witnesses’ each portion beginning with the words, " Then
there is the evidence of witness so and so..." and ending
with ,,This is the evidence of witness so /and so..." In
between is a volum nous account of everything that each
wi t ness stated. Not only this; no difference was nade
bet ween the testinony of the eye-witnesses and of the forna

witnesses in the matter of treatnment. | quote verbatimfrom

the charge what the | earned Judge said with regard to one of
the police witnesses.

" Then conmes the evidence of Head Constabl e Mathura Singh

He reached No. 18, Bondel Road in a Jlorry “and he was
acconpani ed by a constable. You renenber he was first /sent
by Pushpa Pal. This Head Constable Mathura Singh posted
anot her constable at the gate so as not to allowa crowd to

gather. - He also saw Col. Mtter |lying unconscious like a
dead person covered with a blanket. He also had talk wth
Nirmal. | would like to renmind you that if “any person nakes

any statenent to the police, that is not adm ssible evidence
as a rule unless in the case of contradictions which are
formally proved as you have seen the Counsel for the accused
has proved contradictions in sone cases but you nust bear in
m nd that except such cases, this is no evidence.

Then this Constable Mathura Singh went to No. 17 wth the
ot her constabl e and posted that other constable at No. 17 to
control the crowd so as to prevent any one com ng out of No.
17 And then while he was com ng back to No. 18 to find out
if he could tel ephone the officer in charge, the constable
found the officer in charge at the gate of No. 18. After
Pushpa Pal, the Oficer in charge cane out of No. 18, Bonde
Road, he went to No.. 17 and brought down the accused. That
is the evidence of Constable Mathura Singh also. Thi s
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Const abl e t ook charge of the accused and left for the thana
with the accus-
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ed at about 9 Oclock in the morning on the 11th August,
1950. Mat hura Singh was cross-examned and be said in

cross-exam nation that he did not note down the names of the
persons formng the crowd at No. 18. He did not go and find
any article at No. 17. His evidence is that he was there to
guard No. 17 so that no one escaped fromthere. "

It needs no argunent to apprehend that all this was not only
a waste of the Court’s time but was also likely to
obliterate the inpression which the jury had gathered wth
regard to the other material evidence in the case. This is
only one passage quoted fromthe evidence of one wtness.
Not only were several such witnesses brought to the notice
of the jury, but even in the evidence of those that were
relevant and nmmterial,  there was no attenpt nade to
extricate the relevant fromthe irrelevant, the materia
from the immterial, the ore fromthe dross. The | earned
Judge, as he had indicated, followed the pattern of putting
all__the evidence before the jury without any attenpt to
focus their attention on the salient parts of it, and
wi t hout expressing his opinion either for or against the

accused.
There were only two passages in the entire charge, in which
the Ilearned /Judge expressed hi's opinion. e was with

regard to an old | ady who was an eyew t ness and who vi ewed
the incident fromthe upper storey of a neighbouring house.
That |ady was the one person about whomit could be said
that she was entirely disinterested and whose respectability
was above reproach. She was ol d and had weak eyesight. She
had stated that she saw the quarrel going on, then she asked
for her spectacles and saw  properly. Whet her she saw
correctly or not was the question. The l|earned Judge told
the jury that the lady was too old and unreliable to be a
proper wtness, wthout warning themthis tinme that his
opi nion was not binding on'them The other conment is wth
regard to the nedical evidence, where the l'earned Judge in
one part prom sed the jury that he would give them adequate
gui dance how to weigh the conflicting nmedical testinobny,
which, it appears, he forgot to do at the end, and in
anot her portion, he gave this direction:
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“"Now, gentlenmen, when a nedical witness is called as an
expert he is not a witness of fact. - Medical evidence of In
expert is evidence of opinion, not of fact. Were there are
al l eged eye-wi tness of physical violence whichis said to
have caused the, hurt, the value of nedical evidence by

prosecution is only corroborative. 1t . proves that the
injuries could have been caused in the manner /alleged and
not hi ng nore. The use which the defence can nmake of the

nmedi cal evidence, or any nedical evidence which the defence
m ght itself choose to bring, is to prove that the injuries
could not possibly have been caused in the manner alleged
and thereby discredit the eyew tnesses. Therefore, you nust
renmenber this particular point of viewthat if you believe
the eye-witnesses, then there is no question of having it
supported by nedical evidence; unless the nedical evidence
again in its turn goes so far that it conpletely rules out
all possibility that such injuries could take place in the
manner alleged by the prosecution and that is a point which
you shoul d bear in mnd, because if you accept the evidence
of the eye-wi tnesses, no question of further considering the
medi cal evidence arises at all. The only question in that
case when you consider the nedical evidence is to test the
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eye-wi tnesses’ version as to whether any of the particular
injuries shown in the report can be caused in the nanner
alleged by the prosecution. But if you don't believe the
eye-wi tnesses then consideration of the nedical evidence in
any manner becones unnecessary. | think this wll be
gentl emen, a convenient time for you to halt, otherwise it
m ght be too tiring for you. (Foreman of the jury expressed

the desire to continue the Charge). " | do not think that
the direction is either <correct or conplete. It. is
i ncorrect, because a nedical wtness who perforns a
postrmortem exam nation is a witness of fact,though he also
gi ves an opinion on certain aspects of the case. Furt her
the value of a nedical witness is not nerely a check wupon
the testinmony of eyewitnesses; it is also independent
testinony, because it nay establish certain facts, quite
apart fromthe other oral evidence. |If a person is shot, at
cl ose
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range, ~ the marks of tatooing found by the nedical wtness
would show that the range was snall, quite apart from any

other opinion of his. Simlarly, fractures of bones, depth
and size of the wounds would show the nature of the weapon
used. It is wong to say that it is only opinion evidence;

it is often direct evidence of the facts found wupon the
victims person. However that be, these two passages were
the only directions given by the learned Judge to the jury ;

-the rest of the charge was only a paraphrase of the nedica

evi dence running the course of 15, 000 words.

There is also a conplete disregard of s. 162 of the Code of
Crimnal Procedure both during the trial and also during the
charge. Om ssions were treated as contradictions and pl aced
before the jury. The follow ng two passages extracted from
the charge illustrate the defect at both stages :

Q 151. Did you tell the police that you did not see
when- the old man was assaul ted and who assaulted him ?

A | stated to the police that | had seen the old man
being dealt a fist blow, but I had not seen himbeing struck
with a rod.

Q 152. Did you tell the police that you did not see when
the old man was assaulted and who assaulted him?

A.No. | did not nake that statenent.

| Gentlenmen, that is a contradiction-and it will be for you
to judge how far that goes to destroy the credit of this
Wi t ness. Anot her contradiction was put to himthat he did
not mention that Sati Mtra was pulled by hair, but he says
it here. You will find fromhis answer to Question 158 that
even before the police he made the statement that Sati Mtra
was pushed away. The | anguage used was pushed away’ . Then
in answers to Questions 161 to 164 further contradictions
with this police statenment were nmade out/ in Cross-
exam nation. The first is that it was not nentioned by him
before the police that there was any fist blow on the
Col onel ; secondly, that it was not mentioned to the police
by himthat Sati Mtra intervened in the matter by clasping
the Col onel, and al so on the poi nt whether
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the Colonel was dragged by his shirt. | will read out the
rel evant questions and answers:

Q Do vyou find further that you have stated in the next
par agraph after that '|I also saw another tall person stated
to be the second brother was dragging the old man hol ding
his wearing shirt’?

A | saw that person draggi ng the Col onel by holding his
genji and when a fist blow was given to the Colonel, Sati

Mtter came and cl asped himfrom a side.
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Q 161. Do you find here that all that is witten is that
you saw the Col onel being dragged and nothing is nentioned
about the fist blowand Ms. Sati Mtter clasping her
father-in-1aw and being pulled away by the hair ?

A | do not know how the police had recorded ny statenent.
But | amtelling you that (what) | saw. | saw that when a
fist blow was given to the Colonel Sati Mtter cane and
cl asped the Colonel froma side and she was thrown down by
bei ng caught by her hair

Q 164. Forget about the genji and the shirt You find here
that nothing is mentioned about your evidence that you saw
the Colonel being given a fist blow by the accused on the
left tenmple and then Sati Mtter comng and clasping the
Col onel round his waist,--you find that is not nmentioned ?
A On ny being repeatedly asked about the lathi blow |
denied to the police that | had -seen any lathi blow being
given to him but | said that | had seen a fist blow being
given. "

The second passage is even nore significant. This is howit
runs:

" She makes it clear that she saw the incident at different
stages having been tothe kitchen in the meantine and cone
back. She saw the Colonel after her return from the
kitchen. She does not remenber the dress of the assailant.
She also says that the gate of No. 18 was closed. Her
evi dence has been criticised also for contradiction between
her evidence here and her statement to the police first. It
is said that she said before the police that she heard the
hulla herself; here shesays that it was the children's
cries

5
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which attracted her attention. Secondly, she said to the
police that she cane first to the drawing room; here she
says that she came first to the verandah. Thirdly, she also
said to the police that she saw the person wearing Choti or
pants and blue shirs Fourthly, before the police she said
that she saw the three persons leaving Nirmal /and started
ar gui ng. Here she says that she did not see them arguing.
Fifthly, it is said she told the police she saw the Colone
once go near the pillar of the gate on the western side but
she does not say so here. Then again, it is said that she
told the police that she saw the assailant bring out a bl ack
| ooki ng object from sonewhere in his waist  and she
subsequently saw the old nan fallen down. She said here

that she did not see the old man falling down. Gent | eren,
you will again weigh these contradictions and see whether
they are such as to discredit the witness or are such for
which vyou can make all owance. 1In fact, she said in cross-
examnation that | sonething’ was brought /'out by the
assailant fromhis right side. | think, gentlemen of the
jury, you al so asked her sonme questions.

Q During the examination it appears that you have told us
that you saw Colonel Mtter being drawn towards 17, ~Bonde
Road ?

A He was being dragged in the direction of the Mansion
House.

Q 111. That is, towards the west of the path ?

A. Yes.

Q 112. How far was he fromthe boundary walls abutting
t he Bondel Road ?

A I would not be able to tell you that because | was

seeing this from above, froma height.
Then the last question to her was this:
Q 113. You have just given us nmore or |ess what you saw.
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Could you also tell us exactly on what part of the | awn, was
it at the central portion of the lawmn or was it on the side
of the lawn that you saw that one person who was with the
Col onel was bringing out something fromhis side ? At what
position were the Col onel and that gentleman standing ?
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A It is difficult for nme to describe the position. But |
can say that he was neither in the exact centre of the |awn
nor was he absolutely on an extrene side of the [|awn. He

was sonewhere about 4 or 5 cubits way fromthe gate of the
boundary wal | ."

In the previous trials, the Calcutta H gh Court rejected the
verdict of the jury, because in the opinion of Chakravarti,
C.J. (Sarkar, J. concurring), it was all coment and no
evidence. It may be said that this tine it was all evidence
and no coment or arrangenent. The Calcutta Hi gh Court has
laid down in a series of cases what the charge to the jury
shoul d be; and 1 shall refer only to the Calcutta cases.
There is no settled rule or practice as to what a charge
should or should not contain. That is dictated by the
circunstances of each case. Sir Janes Fitz-Janes Stephen in
his History of Criminal Law of England, Vol. 1 pp. 455-456
(quoted in Trial by Jury and M sdirection by Mikherji, 1937
Edn., at p. 237) says:

"The sunming upagain is a highly characteristic part of the
proceedings, /but it is one on which'| feel it difficult to
wite. I think however that a Judge who nerely states to
the Jury certain propositions of |aw and then reads over his
not es does not di scharge his duty. This course was commoner
in former times thanit-is now..... | also think that a
Judge who forns a decided opini on before he has heard the
whole case or who allows hinself to be in any degree
actuated by an advocate’'s feelings in regulating the
proceedi ngs, altogether fails to discharge his duty, but |
further think that he ought not to conceal his opinion from
the Jury, nor do | see how it is possible for himto do so,
if he arranges the evidence in the order in which it strikes
his m nd. The nmere effort to see what is essential- to a
story, in what order the inmportant events happened, and in
what relation they stand to each other nust, of necessity,
point to a conclusion. The act of stating for the Jury the
guestions which they have to answer and of stating the
evi dence bearing on those questions and in showing in what
respect it is inportant, generally goes a consi derabl e way
36

towards, suggesting an answer to them and if a Judge -does
not do as nuch at |east as this, he does alnost nothing."

As pointed out by Mikerji (ibid p. 253):

" Wiere the charge to the Jury was little nore than a
ranbling statenent of the evidence as it came from the
mouths of the several w tnesses who were called and no
attenpt was nade to sift the relevant and inportant matters
from the irrelevant and uninportant facts, held that the
charge was defective and the trial was vitiated on that

account. (Jabed Sikdar) (1). It is not sufficient for the
Judge sinply to point out this peace of evidence and that,
this presunption and that, this bit of law and that. It is

his duty to help and guide the Jury to a proper conclusion

It is his duty to direct the attention of the Jury to the
essential facts. It is his duty to point out to them the
weight to be attached to the evidence and to inpress upon
them that if there is any doubt in their mnds they nust
give the benefit of the doubt to the accused. It is not
enough that the Judge has said something on each of these
matters sonewhere in the charge. It is the nmanner of saying
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it, the arrangenment and the structure of his charge which
will nmake it either of value or valueless to the Jury.
(Molla Khan) (2)... It is not enough to read out the
evidence in extenso it is incunbent on the Judge to analyse
it and place it succinctly before the Jury (Rajab Ali) (3)."
The charge in this case goes manifestly against these
directions. It is no nmore than "a recital of the entire
evidence in the case’ alnpbst as detailed as the evidence
itself, and there is no attenpt whatever to give any
gui dance to the Jury.

No doubt, the Privy Council in Arnold v. King Enperor(4)
stated that:

" A charge to a Jury nust be read as a whole. |If there are
salient propositions of lawin it, these will, of course be
the subject of  separate analysis. But in a protracted
narrative of fact, the determ nation of whichis ultimtely
left to thejury, it mnust

(1) (1931) 35 C WN. 835

(2) A1.R 1934 Cal. 169 (S.B.)

(3) A l.R 1927 Cal. 631

(4)  (1914) L.R 4l 1.A 149,
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needs be that the view of the Judge may not coincide wth
the view of ‘others who | ook upon the whole proceedings in
bl ack type. I't would however, not be in accordance wth
usual or good practice to treat such cases as cases of
m sdirection, if, upon the general view taken, the case has
been fairly left within the Jury’s province."

These observations apply only if the matter has been fairly
left to the jury. Wien this charge is read through its vast
| ength, the nost astute person is left guessing as, to where
it was all driving the jury -to. It is a protracted
narrative no doubt, but it is so anorphous .as to give no
indication of its real purport and inport, and |eaves the
matter not in the hands of the jury, but, if | nmay so say
with great respect, in theair. | think that this was a
case for the exercise of the powers of this Court under Art.
136. As was |laid down in Rankrishan M thanlal Sharnma v. The
State of Bonbay(1l), the Judge in sunming up for the
prosecution and defence should not give nerely a summary. of
the evidence; he nust marshall the evidence so as to give
proper assistance to the jury, who are required to _decide
whi ch view of the facts is true.

I am therefore, of opinion that the charge to the jury
cannot be said to be a proper charge on-any _principle or

precedent, and that the verdict cannot be accepted. Though
this case has taken already al nost ten years, there is prim
facie reason to think that justice has fail ed. Since the

matter is now before the highest Court, there is no
likelihood of any further delay in the case, and what is
just therein can be done. | would, therefore, proceed to
hear the case on merits.

By Court: In accordance with the opinion of the mgjority,
this appeal is dismssed.

Appeal dism ssed

(1) [1955] 1 S.C. R 903, 930.
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