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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
G VIL APPELLATE JURI SDI CT1 ON

WRI' T PETI TI ON NO. 14 OF 2007

Mohan Dagadu Ni nbal kar
Nageshwar wadi
Aur angabad .. Petitioner.

Vs.

1. The State of Maharashtra
through its Secretary

Law & Judici ary Departnent,
Mantral aya, Bombay 400 032

2. The Hon’ bl e the Chief Justice

Hi gh Court, Bonbay .. Respondents.
M . Mohan Ni nbal kar - Petitioner in person.
M.R P.Behere AA.GP. for the State.

CORAM : S, B. MHASE & D. B. BHOSALE, JJ.
DATED : 20TH FEBRUARY, 2009.

ORAL JUDGVENT ( PER D. B. BHOSALE, J.):

This wit petition under Article 226 of the
Constitution of India is directed against an order
of termnation dated 9th May, 1995 by which the
petitioner, who was appointed as C vil Judge, Junior
Division and Judicial Mgistrate, First Cass (for
short "CJJD & JMFC') on probation, has been
termnated fromthe date he received a copy of the

order.

2. Necessary facts giving rise to this petition

are that the petitioner was selected as CJJD & JM-C
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vide notification dated 19th Novenber, 1990 i ssued
by t he Gover nnent of Mahar ashtr a, Cener al
Adm ni stration Departnment, Mantral aya (Law &
Judiciary Department), Munbai. The first posting of
the petitioner was at Wardha where he joined on
10.1.1991 as a trainee for six nonths under the
District and Sessi ons Court, Wardha. After
conpletion of the training he was posted at Karanja
(Ghadge) on 30.11.1991. He continued to work there
till 31.5.1994. Thereafter he was transferred to
the District Court at Thane as the 3rd Jt. CJJD and
JMFC. The petitioner joined there on 6.6.1994 and
continued to work till 25.2.1995 and fromthere he
was transferred to Chandrapur vide Hi gh Court
notification dated 24.1.1995 and as 4th Jt. CJJD
and JMFC, Chandrapur. While at Chandrapur the

i mpugned order dated 9.5.1995 cane to be issued.

3. There is no dispute that his initial
appoi ntnment vide notification dated 19.11.1990 was
on probation for a period of two years. He
conpleted the probation period of tw years on
11.1.1993. Hi s probation, in view of t he
observations nade by the commttee nonmi nated by the
Hon’ ble the Chief Justice - respondent no.2 was
extended by one vyear vide H gh Court Resolution

No. A. 3930(11)/90 dated 26th COctober, 1993. The
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extended period of probation got over on 11.1.1994
and thereafter it appears that the probation period
stood extended in view of the deem ng provision
under clause (iv) of sub-rule (4) of Rule (4) of the
Bonbay Judicial Services Recruitnment Rules, 1956
(for short "the said Rules") till his termnation
vi de order dated 9.5.1995. A copy of true
translation supplied by the petitioner of the

i mpugned notification dated 9.5.1995 read thus:

: "No. CJM 3295/324 (14) 111 General
Adm ni stration (Law and Judi ci ary)
Depart ment vi de Government Notification
No. CJM  1090/400 (55) D 1IIl dated 19th

Novenber, 1990, Shri Mhan Dagadu Ni nbal kar
was appointed as Cvil Judge Junior Division
and Judicial Mugistrate First Class in the
State of Maharashtra on probation for a
period of two years with effect from the
date he assunes charge of his post. Hi s
probati on period has been extended from 12th
January, 1993 for a year but he could not

conpl ete t he above probati on peri od
sati sfactory. Hence his services as G vil
Judge Juni or Di vi si on and Judi ci al

Magi strate First Class stand term nated from
the date he receives copy of this order and
his probation period be deened to have been
extended till he receives the copy of this
or der.

: By order and in the nane of the
Governor of Maharashtra."”

4. The petitioner in the wit petition has
stated that the order of term nation though on plain

reading seens to be atermnation sinplicitor, in
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fact it was by way of punishnment and is stigmatic.
He made reference to an incident where sone
gri evance was nmade by a | awyer at Thane agai nst the
petitioner allegedly demanding a bribe for giving
judgment in favour of his client. It is further
contended that in pursuance thereof an enquiry was
initiated and that the petitioner was not given any
opportunity of being heard and as a result thereof
he canme to be termnated in violation of Article
311(2) of the Constitution of India. |In short, he
submtted that his termination is stigmtic and it

attracts Article 311(2) of the Constitution.

5. W have heard the petitioner in person. He
invited our attention to the avernments in the wit
petition and its annexures so also to the reply
affidavit filed by the respondents and its annexures
to contend that his termnation order was not
termnation sinplicitor but it was by way of
puni shment and it was passed wi thout giving him an
opportunity of being heard or allowing him to
explain his conduct and rebut the allegations
against him He submtted that though the inpugned
order appear to be a termnation sinpicitor it 1is
punitive 1in nature and, therefore, the respondents
were not justified in passing the said order. He

submtted that the order termnating him is also
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violative of the principles of natural justice and
hence is void. In support of his contention he
pl aced reliance upon the follow ng judgnents of the
Suprene Court in Radhey Shyam GQupta V. U P. State
Agro Industries Corporation Ltd. and Anr. 1999 (2)
SR) 232, Yoginath D. Bagde V. State of Maharashtra
and Anr. AIR 1999 Supreme Court 3734 and Anoop
Jaiswal V. CGovernment of India and Anr. AIR 1984
Suprenme Court 363.

6. On the other hand M. Behere, |learned A G P

invited our attention to the affidavit filed by the
Addi tional Registrar (Legal), H gh Court, Appellate
Side, Bonmbay and submtted that the order of
termnation is based upon the assessnent of the
petitioner’s work and conduct during the entire
period of probation and since it was found that he
failed to conpl ete t he probati on peri od
satisfactory, the inpugned order termnating his
service was issued. He submitted that the order of
termnation was issued on the basis of t he
recommendati ons made by the conmittee appointed by
respondent no.2 and it was accepted by the conmmttee
of the Admnistrative Judges headed by the Chief
Justice. He submtted that from bare perusal of the
i mpugned order and even other nmaterial on record it

is clear that the alleged conplaint by the | awer at

::: Downloaded on -01/04/2024 15:41:56 :::



Thane against the petitioner was not a reason for
recommending termnation of the petitioner. The
term nation was based upon the opinion expressed by
t he | earned District Judges under whom the
petitioner worked. Qur attention was drawn to al

the annexures to the reply affidavit in support of

the aforesaid contentions.

7. It appears that on expiry of the initial
probation period of two years the petitioner’s
performance regarding work and conduct was assessed
by the conmttee nom nated by respondent no.2 in
October, 1993. The conmttee on assessnment of his
overall performance nmade the foll ow ng observations

insofar as the judicial work is concerned:

: Y Ce Ce The civil
judgnments nmay broadly be said to be in
proper form However, there is no proper
appreciation or use of |egal phraseol ogy.
Simlar is the position regarding his
crim nal j udgnent s. He requires nor e
efforts and attenpt to wite better.
Therefore, | am not commenting on his

conpetence at this stage.

: |, therefore, recommend that his
probati onary period may be extended by one
year.

16. 10. 93"

It is on the basis of these observations the
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probation period of the petitioner was extended and
it was continued till the inpugned order of

term nati on was passed.

8. Under the provisions of «clause (iv) of
sub-rule (4) of Rule (4) of the Rules a person
appointed as CJJD and JMFC has to be on probation
for a period of two years, which nay be extended by
the High Court fromtinme to tine as it may deemfit.
It is also provided therein that during the period
of probation and until expressly confirmed by
witten order, the service of such person is liable
to be termnated by one nonth’s notice on either
side, without any reason being assigned for the sane
by paynent of salary for the period of notice or
unexpired portion thereof. These rules do not
contenplate holding of any enquiry for termnating
the services of a probationer Judge, who fails to
conplete his probation period satisfactorily. In
such cases, the order of termnation is not penal,

but it is a termnation sinplicitor.

9. In view of the guidelines laid down by the
H gh Court, any D strict and Sessions Judge is
required to forward his report in the prescribed
proforma  about the conduct and work of t he

probati oner Judge. Such opinions are placed before
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a conmttee of Judge/Judges of the H gh Court,
constituted by the Chief Justice, for assessing
overall performance of the probationer and for
considering whether he has satisfactorily conpleted
his probation period. The said commttee, besides
exam ning judgnments of the concerned probationer
Judge, also considers special reports of District
Judge, report fromthe S.I.D. about conmplaints, if
any, report from the | nspection Branch about
quarterly disposal of the probationer Judge during
reporting period with remarks, warning, if any, and
such other relevant material which the commttee
t hi nks fit and pr oper to consi der. The
recommendations of the conmttee are thereafter
pl aced before the conmttee of Adm nistrative Judges
headed by the Chief Justice. They take decision
whether a certificate regarding conpletion of the
probationary period should be granted to t he
concerned Judge or whether probation period should
be extended or whether in case of unsatisfactory

performance, his service should be term nat ed.

10. From the perusal of the entire record, in
the present case, we find that the aforenentioned
procedure has been followed scrupulously by the
comittee SO al so by the committee of t he

Adm ni strative Judges. The reports of two District
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Judges dated 15.1.1994 and June, 1994, apart from
the other material regarding the petitioner, were
pl aced bef ore the comittee to assess t he
performance of the petitioner. The opinion recorded
by the conmttee read thus:
. | have perused encl osed |judgnents
in Gvil and Crimnal matters.

As regards judgnents in G vil

ﬁatters, | find that the judgnments are based
on totally erroneous understanding of the
T. P. Act . Specific Relief Act and the

Contract Act. The judgnments are al so based
on extraneous factors. As regards judgnents
in Cvil matters, there is no pr oper
appreciation of facts. The form of the
Cvil judgnents broadly appear to be clear
and unanbi guous. The concerned judge was
gi ven ext ensi on regar di ng probati onary
period on the last occasion. | find that
the |egal concepts have not been under st ood
by the Judge and there is no inprovenent in
any aspect. None of the paraneters are
sati sfied. The know edge of Gvil | aw
appears to be poor.

: As regards judgnents in Crimnal
matters, marshalling of evidence is very
poor and abrupt. There is no discussion on
evi dence. The entire approach is call ous.
The judgnents are based only on summary of
the evidence. There is no coherence in the
thinking as reflected by the contents of the
j udgnent . There is no inprovenent despite
opportunity being given in the past when the
period of probation was extended.

: As regards service record, there
are serious conplaints, but since they are
bei ng processed, | do not wish to coment on
t hat aspect.

: Looking to the enclosed judgnents,
| amof the viewthat the work is not up to
the mark. In fact, it 1is unsatisfactory
and, therefore, the probationary period of
Shri N nmbal kar shoul d not be extended.
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: In the circunstances, | amof the
view that the Certificate about satisfactory
conpl eti on of probationary period shoul d not
be issued. ™

11. From bare perusal of the report of the
conmittee it is clear that other material such as
the conplaint of the |lawer at Thane was not taken
into consideration while deci ding whether the
petitioner has satisfactorily conpl et ed hi s
probati on period. The reconmmendati on nade by the
Judgnent Examination Conmttee were also placed
before the commttee of the Adm nistrative Judges
headed by the Chief Justice. Upon considering the
af orenenti oned material the conmttee of t he
Adm nistrative Judges seens to have accepted the
recommendati ons made by the conmttee and pursuant
thereto the inpugned order cane to be issued
termnating the petitioner’s service on the ground
that he has failed to conplete satisfactorily his

probati on peri od.

12. At the end of probati on peri od t he
probati oner-Judge could be confirnmed subject to his
fitness for confirmation. The question of fitness
can be considered only at the end of the period of
probati on, and on such consideration if t he

probationer is found suitable by the appointing
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authority then the appointing authority may issue an
order of confirmation. It is well settled that an
order of confirmation is a positive act on the part
of the enployer which the enployer is required to
pass in accordance wth the rules governing the
guestion of confirmation subject to a finding that
the probationer is in fact fit for confirmation. In
such a case there is no bar against termnation at
any point of time after expiry of the period of
probation, nore particularly when there is a
provision in the rules for initial probation and
extension thereof. It is also well settled that
even if the maximum period of probation has expired
and neither any order of confirmation has been
passed, he cannot be deened to have been confirned
nerely because the said period has expired. Thus,
if the probationer while continuing on probation has
been considered and found not sui tabl e for
confirmation by the appointing authority, it is open
to the appointing authority to termnate hi s
services wthout affording himan opportunity of

bei ng heard.

Merely because sonme enquiry of the alleged
m sconduct was pendi ng during the probation period,
it cannot be treated as stigma nore particularly

when an order of termnation, in such a case, was
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issued on the ground that the probationer failed to
conplete his probation period satisfactorily and if
his termnation was not based upon such enquiry or
its outconme against the probationer. Simlarly, if
there is no material on record to connect the
enquiry wth the order of termnation or if the
termnation is not based on such enquiry, such
term nation cannot be treated as stigmatic and in
that case an opportunity of being heard need not be
provi ded bef ore i ssuance of t he or der of
term nation. In other words, if termnation 1is
based upon an assessnent of the probationer’s work
and conduct during the entire period of probation
and if he fails to conplete the probation period
satisfactorily, it 1is not necessary to give any

opportunity of being heard to the probationer Judge.

13. In the present case we find that the order
of term nation has absolutely no connection with the
all eged conplaint of the |lawer from Thane and the
enquiry initiated in pursuance thereof or with the
agitation by the lawers in the formof abstention
against the petitioner. The petitioner’s period of
probation was continued till the inpugned order of
termnation was issued. There is no dispute that
the petitioner was sinply a probationer and he had

no right on the post. It was not necessary to
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afford himan opportunity of being heard when it is
clear fromthe record that the order of term nation
was issued on the basis of the other naterial

avai |l abl e during the period of probation.

The decision to termnate his service for
non satisfactory conpletion of probation period is
legally taken by the conpetent authority and it 1is
not open to the petitioner to challenge it on the
ground that it is stigmatic and attracts the
provisions of Article 311(2) of the Constitution
and, therefore, an opportunity of being heard ought
to have been given before his termnation. The
respondents in their reply affidavit have clearly
stated that termnation of the petitioner by the
order under challenge has no rel evance either wth
the conplaint of the |lawer at Thane or the enquiry
conducted in pursuance thereof. In any case a
conplaint by the |Iawer at Thane was not the reason
for termnation of the service of the petitioner
although the said incident was nentioned in the
report of the District Judge, Thane about the
conduct of the petitioner. The judgnents relied
upon by the petitioner are of no avail to the
petitioner in view of the fact that all the
judgnments are in the cases of pernmanent enpl oyees

and not the probationers. The inpugned order of
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termnation is undoubtedly not based upon any
mat erial which would cast stignma on the petitioner.
In the circunstances the wit petition fails. Rule

is discharged. No costs.

(D. B. BHOSALE, J.) (S. B. MHASE, J.)
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IN THE H GH COURT OF JUDI CATURE AT BOMVBAY
APPELLATE Sl DE

VWRI T PETI TION NO 14 OF 2007

Dat e of Decision: 20th February,

For approval and signature:

The Hon’'ble M.Justice : S.B. VHASE
And
The Hon'ble M.Justice : D.B. BHOSALE

. Whet her Reporters of Local papers may
be allowed to see the judgenent ?

To be referred to the Reporter or

Whet her Their Lordships wish to see

the fair copy of the judgenent?

VWhet her this case invol ves a

substantial question of lawas to the
interpretation of the Constitution of

1950, or any O der made

t her eunder ?

VWhether it is to be circulated to the

Judges?

VWhet her t he case invol ves an

i mportant question of |aw and whet her a

of the judgnent should be sent to

Nagpur, Aurangabad & Goa O fices?

2009.
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