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CASE NO. :
Appeal (crl.) 540 of 2002

PETI TI ONER
UNI ON OF | NDI A AND ANOTHER
Vs.
RESPONDENT:
VENKATESHAN S. AND ANOTHER
DATE OF JUDGVENT: 22/ 04/ 2002
BENCH

M B. Shah & D. M Dhar madhi kar i

JUDGVENT:

Shah, J.
Leave granted.

By order dated 8th February 2000, the Joint Secretary, Mnistry

of Finance, Department of Revenue, CGovernnent of lndia made a
detention order under Section 3(1) of the Conservation of Foreign
Exchange and Prevention of Snuggling Activities Act, 1974
(hereinafter referred to as "COFEPCSA Act") directing that one B
Sankar be detained and kept in custody with a viewto prevent him
fromacting in any manner prejudicial to the augnmentation of foreign
exchange. The said order was served upon detenu on 15th February,
2000 along with grounds of detention and copi es of the docunents
relied upon by the Detaining Authority. That order was challenged by
filing Wit Petition (HC) No.41 of 2000 before the H gh Court of

Kar nat aka at Bangal ore. By the inpugned judgment and order dated
2nd November, 2000, the Hi gh Court quashed and set aside the
detention order on the ground that what was considered to be crimna
viol ation of the Foreign Exchange Regul ation Act, 1973 (hereinafter
referred to as "FERA") has ceased to be so on the repeal of FERA
which is replaced by the Foreign Exchange Managenent Act, 1999
(hereinafter referred to as "FEMA"). That order is challenged by
filing this appeal

In the detention order, it has been stated that upon receipt of

i nformati on that B. Sankar was indulging in receiving and nmaking
paynments in India on behalf of a resident of R yadh (Saudi Arabia), a
search was conducted at detenu’'s residential prem ses and also at his
of fice prem ses on 22nd and 23rd Septenber, 1999. As a result of the
search, Indian currency of about Rs.42,90,000/- (forty two lakhs and
ni nety thousand) was seized. |In his statenment recorded by the

of ficers, detenu stated that during the first week of June, 1999 one
Raf eeq, who was his friend, net himin his office and inforned that
he was doi ng busi ness of collecting Saudi Riyals fromlIndians in
Saudi Arabia and in equival ent thereof he was naking arrangements

for delivery of Indian rupees to various persons in India; that if he
assists himin this business and receives |ndian rupees as per his
instructions and distributes the respective anbunts to vari ous persons
as per his instructions, he would pay a conm ssion of Rs.200/- for
every one | akh of rupees received and distributed by him To that
proposal , detenu agreed and various transactions took place in
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pursuance of the aforesaid talks. Various docunents were al so seized
fromhis office prenises. It is also stated that when asked about the
sei zed currency, detenu in his statement inter alia admtted that he had
received it fromone unknown person in Bangal ore as per instructions

of his friend, M. Rafeek, a resident of Riyadh. He also stated that his
friend Rafeek from Ri yadh tel ephonically informed himto receive a

sum of Rs.42,90,000/- in his nane at Bangal ore and deliver it to the
persons, whose details were to be furnished by his friend Rafeek. It is
all eged that in a very short span, the detenu had coll ected

Rs. 1, 67,90, 000/ - and had distributed Rs.1,25,00,000/- and was doi ng
hawal a transactions. On the basis of the said material, the detention
order was passed.

At the time of hearing of this appeal, |earned counsel for the
parties admtted that period of detention is over. Still however,
| earned counsel for the appellant Union of India subnitted that the
i nterpretati on of COFEPOSA Act by the High Court is erroneous as it
has not consi dered relevant part of Section 3 of the COFEPCSA Act.
He submitted that the | anguage of Section 3 does not provide for any
pendi ng crim nal action agai hst the person to be detai ned and the
nature of detention being preventive, it is not necessary in law that the
person sought to be detai ned should have commtted a crimina
of fence puni shable with inprisonment. For passing detention order
det ai ni ng authority should be satisfied that there is a possibility of the
person who has commtted an act which is prohibited under FERA or
FEMA indulging in simlar activity. He submitted that the question
whet her the act is punishable with fine or penalty of inprisonment is
immaterial. For this purpose, he relied upon the decisions in
Khudi ram Das v. The State of West Bengal and others [(1975) 2
SCC 81] and Haradhan Saha v. The State of West Bengal and
others [(1975) 3 SCC 198].

Learned counsel for the respondent, on the other hand,
submitted that in view of the fact that FERA has been repealed and in
its place FEMA has been enacted by virtue of which violations of the
provi sions of the FEMA are now only civil wongs, a person cannot
be continued to be preventively detained under COFEPCSA Act for
viol ations of FERA after its repeal. According to him contravention
of FEMA is not an of fence and a person cannot be prosecuted or
puni shed for violations of any of its provisions. He'referred to the
Preanbl e of FEMA which provides that "it is an Act to consolidate
and anmend the law relating to Foreign Exchange wi th the objective of
facilitating external trade and paynments and for pronoting the orderly
devel opnent and nmi nt enance of foreign exchange in India*. He also
pl aced reliance on certain decisions of this Court which, in our view,
are not relevant and hence not discussed.

For appreciating these contentions, we would refer to rel evant
provi sion of Section 3 of the COFEPCSA Act, which reads thus: -

"3. Power to make orders detaining certain

persons. (1) The Central Government or the State

CGovernment or any officer of the Central Government,

not bel ow the rank of a Joint Secretary to that

Government, specially enpowered for the purposes of

this section by that Government, or any officer of a State
CGovernment, not bel ow the rank of a Secretary to that
CGovernment, specially enpowered for the purposes of

this section by that Government, may, if satisfied, with
respect to any person (including a foreigner), that, with a
view to preventing himfromacting in any nmanner
prejudicial to the conservation or augnentation of foreign
exchange or with a view to preventing himfrom

(i) smuggl i ng goods, or
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(ii) abetting the snuggling of goods, or

(iii) engaging in transporting or concealing or
keepi ng smuggl ed goods, or

(iv) dealing in snuggl ed goods ot herw se than
by engaging in transporting or concealing or
keepi ng smuggl ed goods, or

(v) har bouri ng persons engaged in snuggling
goods or in abetting the smuggling of goods,

it is necessary so to do, nmke an order
directing that such person be detained:"

This section enpowers the authority, if satisfied, with respect to
any person (includinga foreigner), that with a viewto preventing him
fromacting i n any manner prejudicial to the conservation or
augnent ation of foreign exchange nay make an order directing his
detention. It-is true that FERA is repealed and is substituted by
FEMA. One of the objectives of FEMA is also for pronoting orderly
devel opnent and mai nt enance of foreign exchange market in |ndia.

For this purpose, Chapter Il provides for "Regulation and

Managenent of Forei'gn Exchange". Section 3 specifically prohibits
dealing in foreign exchange w thout the general or special pernission
of the Reserve Bank. It reads thus: -

" 3. Dealing in foreign exchange, etc. Save as

ot herwi se provided in this Act, rules or regul ati ons nade
thereunder, or with the general or special permssion of
the Reserve Bank, no person shal

(a) deal in or transfer any foreign exchange or
foreign security to any person _not being an
aut hori sed person;

(b) nake any paynment to or for the credit of any
person resident outside India in any manner

(c) recei ve otherw se through an aut hori sed
person, any paynent by order or on behal f

of any person resident outside India in any
manner ;

Expl anati on. For the purpose of this

cl ause, where any person in, or resident in, India
recei ves any paynent by order or on behal f of any
person resident outside India through any ot her
person (including an authorised person) w thout a
corresponding inward renittance from any pl ace
outside India, then, such person shall be deened
to have received such paynment otherw se than
through an authori sed person

(d) enter into any financial transaction in India
as consideration for or in association with

acqui sition or creation or transfer of a right

to acquire, any asset outside India by any

per son.

Expl anati on. For the purpose of this

cl ause, "financial transaction" means naki ng any
paynment to, or for the credit of any person, or
recei ving any paynment for, by order or on behal f
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of any person, or draw ng, issuing or negotiating

any bill of exchange or prom ssory note, or
transferring any security or acknow edgi ng any
debt . "

Further, Section 4 specifically provides that no person resident in
India shall acquire, hold, own or possess or transfer any foreign
exchange, foreign security or any i movable property situated outside
I ndi a, except as otherw se provided under the Act. For the
contravention of the Act, rules and regul ations, penalty is provided
under Section 13 of the Act. This would certainly mean that dealing
in foreign exchange de hors the statutory provisions, rules and

regul ations would be illegal. No doubt, the Act nowhere provides that
such transactions constitute an offence. The Hi gh Court has arrived at
the conclusion that as the act of detaining ceases to be an offence after
the repeal of FERA, respondent’'s detention was required to be

guashed.

Hence, 'the linited question woul d bewhet her a person who

vi ol ates the provisions of the FEMA.to a | arge extent can be detained
under the preventive detention Act, nanmely, COFEPOSA Act? As

stated above, the object of FEMA is also pronotion of orderly

devel opnent and mai nt enance of foreign exchange market in |ndia.
Dealing in foreign exchange is regulated by the Act. For violation of
forei gn exchange regul ations, penalty can be | evied and such activity
is certainly an illegal activity, whichis prejudicial to conservation or
augnent ati on of foreign exchange. Fromthe objects and reasons of
the COFEPCSA Act, it is apparent that the purpose of the Act is to
prevent violation of foreign exchange regul ati ons or smuggling
activities which are having increasingly deleterious effect on the
nati onal econony and thereby serious effect on the security of the
State. Section 3 of the COFEPOSA Act, which i's not anmended or
repeal ed, enpowers the authority to exercise its power of detention
with a view to preventing any person inter alia fromacting in any
manner prejudicial to the conservation or augnentation of foreign
exchange. |If the activity of any person is prejudicial to the
conservation or augnmentation of foreign exchange, the authority is
enpowered to nmake a detention order agai nst such person and the Act
does not contenplate that such activity shoul d be an of fence.

COFEPCSA Act contenpl ates two situations for exercise of

power of preventive detention(a) to prevent violation of foreign
exchange regul ations; and (b) to prevent snuggling activities. Under
Section 2(e) of COFEPCSA Act, 'smuggling’ is to be understood as

defi ned under clause (39) of Section 2 of the Custons Act, 1962

whi ch provides that 'smuggling in relation to any act or omi ssion wll
render such goods liable to confiscation under Section 111 or Section
113. Section 111 contenpl ates confiscation of i mproper. inported
goods and Section 113 contenpl ates confiscation of goods attenpted

to be inproperly exported. This has nothing to do with the pena
provisions i.e. Sections 135 and 135A of the Custons Act which

provi de for punishrment of an offence relating to snmuggling activitiies.
Hence, to contend that for exercising power under COFEPCSA Act

for detaining a person, he must be involved in crimnal offence is not
born out by the said provisions.

Q her inportant aspect is that COFEPCSA Act and the FEMA

occupy different fields. COFEPOSA Act deals with preventive

detention for violation of foreign exchange regul ati ons and FEMA i s
for regul ati on and managenent of foreign exchange through

aut hori sed person and provides for penalty for contravention of the
sai d provisions. The object as stated above is for pronoting orderly
devel opnent and mai nt enance of foreign exchange market in India.
Preventive detention law is for effectively keeping out of circulation
the detenu during a prescribed period by nmeans of preventive
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detention. {Re.: Poonam Lata v. M L. Wadhawan and ot hers

[(1987) 3 SCC 347]}. The power of detention is clearly a preventive
neasure. |t does not partake in any manner of the nature of

puni shrent. It is taken by way of precaution to prevent mschief to
the community. {Re.: Khudiram Das v. The State of West Benga

and OGthers [(1975) 2 SCC 81]}. The Constitution Bench while

dealing with the constitutional validity of the Miintenance of Interna
Security Act, 1971 (M SA), in Haradhan Saha v. The State of West

Bengal and Others [(1975) 3 SCC 198] hel d:

"32. The power of preventive detention is

gualitatively different frompunitive detention. The
power of preventive detention is a precautionary power
exercised in reasonabl e anticipation. It nmay or nay not
relate to an offence. It is not a parallel proceeding. It
does not overlap with prosecution even if it relies on
certain facts for which prosecution nay be | aunched or

may have been | aunched. An order of preventive

detention may be nade before or during prosecution. An
order of ‘preventive detention nay be made with or

wi t hout prosecution and in anticipation or after discharge
or even acquittal. The pendency of prosecution is no bar
to an order of preventive detention. An order of
preventive detention is also not a bar to prosecution

33. Article 14 is inapplicable because preventive
detention and prosecution are not synonymous. The
authorities are different. The authorities are different.
The nature of proceedings is different. In a prosecution
an accused is sought to be punished for a past act. In
preventive detention, the past act is nerely the nateria
for inference about the future course of probabl e conduct
on the part of the detenu."

Hence, in our view, the order passed by the Hi gh Court hol ding
that what was considered to be the crimnal violation of FERA has
ceased to be crimnal offence under FEMA, the detention order cannot
be continued after 1.6.2000, cannot be justified.

Further, if the view taken by the High Court and the contentions

rai sed by | earned counsel for the respondent are accepted, it would
result in inmplied repeal of substantial part of section 3 of COFEPOSA
Act. One of the established principles of interpretation of the
statutory provisions is that courts as a rule | ean against inplied repea
unl ess the provisions are plainly repugnant-to each other. There is

al so a presunption against repeal by inplication; and the reason of

this rule is based on the theory that the |egislature while enacting a

| aw has conpl ete know edge of the existing |aws on the sane subject
matter and, therefore, when it does not provide a repealing provision it
gives out an intention not to repeal the existing legislation. In
Muni ci pal Council, Palai v. T.J. Joseph [AIR 1963 SC 1561], the

Court discussed the principles with regard to the "inplied repeal’ and
hel d t hus: -

"10. It nmust be renenbered that at the basis of

the doctrine of inplied repeal is the presunption that the
| egi sl ature which nust be deemed to know the existing

law did not intend to create any confusion in the |aw by
retai ning conflicting provisions on the statute book and,
therefore, when the court applies this doctrine it does no
nore than give effect to the intention of the legislature
ascertained by it in the usual way i.e., by exam ning the
scope and the object of the two enactnents, the earlier
and the later."
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Simlarly, in Minicipal Corporation of Del hi v. Shiv Shanker
[(1971) 1 SCC 442 relevant at 446], this Court observed

"The Courts, as a rule, lean against inplying a

repeal unless the two provisions are so plainly repugnant
to each other that they cannot stand together and it is not
possi bl e on any reasonabl e hypothesis to give effect to
both at the sane tinme. The repeal nust, if not express,
flow fromnecessary inplication as the only

i ntendnment "

In view of the aforesaid discussion, the judgnent and order

passed by the Hi gh Court cannot be sustained and is, therefore, set

asi de. However, next question would bewhether this would be a fit

case for directing the detenu to surrender to undergo the renmining
period of detention? In our view, considering the fact that detention
order was passed in February, 2000 and the fact that the inmpugned

j udgrment was passed by the H gh Court in Novenmber, 2000, this

woul d not 'be a fit case for directing the detenu to surrender to undergo
the remaining period of detention

In the result, the appeal is allowed to the aforesaid extent only.
J.
(M B. SHAH)
N B
(D. M DHARMADHI KARI )

April 22, 2002.




