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ACT:

Arbitration Act,” 1940: Sections 30 and 33-Award of
Arbi trator-Reasoned Awar d- What is-Arbitration cl ause
requiring arbitrator to gi ve reasoned awar d- Whet her
arbitrator required to give detailed reasons-Sufficiency of
reasons depends on facts of the case-Court not  to sit in
appeal over award and revi ew reasons.

HEADNOTE
%

In respect of sale of raw petrol eum coke by petitioner
to respondent there were three agreenents, providing for
sale, petitioner’s right to shift raw petrol eumcoke at the
ri sk and expense of the respondent. in case of failure of
Respondent to shift the sane as agreed, and the Respondent’s
liability to pay interest on the value of stock  not
uplifted.

There was default in paynment and petitioner stopped
supplies to respondent, filed a suit and obtained an order
of attachnent of stocks of raw petrol eum coke, to the extent
of Rs.6 crores, of the Respondent. The respondent filed an
appeal as also an application for stay of the suit under
Section 34 of the Arbitration Act. Meanwhile the petitioner
term nated the agreenent. Thereafter the respondent filed a
suit and the Court passed an order for restoration of
supplies.

On an appeal by the petitioner, this Court stayed the
order of restoration of supplies, and recorded the
conprom se terms, pursuant to which all proceedings were
withdrawmn by the parties. The petitioner’'s claim were
referred to an Arbitrator, who passed an interim award,
according to which the petitioner was not entitled to any
i nterest nor any shifting charges. The petitioner chall enged
the said award, when it was filed in H gh Court. The Hi gh
Court dism ssed the petition and this special |eave petition
is against the H gh Court’s order

It was contended before this Court that the Arbitrator
has failed to give a reasoned award and so it is bad in | aw

Di sm ssing the special |eave petition, this Court,
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HELD: 1. It is obligatory in England now after the
Arbitration
427
Act, 1979, that the award should give reasons. The purpose
of Section 12 of the Act requiring the tribunal to furnish a
statenent of reasons if requested to do so before it gave
its decision is to enable the person whose property or whose
interests were affected, to know, if the decision was
agai nst him what the reasons were. [435B-C

"Law of Arbitration’” by Justice R S. Bachawat. First
Edition 1983 pp. 320 and 321, referred to.

2.1 1In India, there has been a trend that reasons
should be stated in the award. The reasons that are set out
must be reasons which will not only be intelligible but also
deal with the substantial points that have been raised. \Wen
the arbitration clause required the arbitrator to give a
reasoned award, the sufficiency of the reasons depend upon
the facts of the particular case. He is not bound to give
det ai |l ed reasons. [ 435C- D]

2.2 The Court does not sit in appeal over the award and
review the reasons. The Court can set aside the award only
if it is apparent fromthe award that there is no evidence
to support the conclusions or if the award is based upon any
| egal proposition which is erroneous.[435D E]

2.3 The award in question is unassailable. According to
the Arbitrator, because of the letter ~dated 18th Cctober
1982 of the petitioner addressed to the Respondent stating
that if the outstandings and interest are not paid, further
supplies would not be made, has been acted upon by the
petitioner, which had not delivered any coke to the
respondent, or mnmde any offer to do so, the petitioner was
not entitled to the interest in respect of the period from
18th October, 1982 onwards, nor to shifting charges in
respect of any shifting on or after 18th Cctober, 1982. On
this reasoning, he had given the award. How the Arbitrator
has drawn inference is apparent from the reasons. No
proposition was stated in the aforesaid reasons, which could
be objected to as an error of |aw. The reasons given by the
Arbitrator neet the requirenments of a reasoned award. It is
apparent that the arbitrator has not acted irrelevantly and
unreasonably. [432E-G 434G H

2.4 Arbitration procedure should be quick and that
qui ckness of the decision can al ways be ensured by insisting
that short intelligible indications of the grounds should be
available to find out the mind of the arbitrator for his
action. This was possible in the instant case where the
arbitrator has spoken his mnd, and he is clear as to how he
acted
428
and why he acted in that nmanner.[434H, 435A]

Chanpsey Bhara and Conpany v. Jivraj Balloo Spinning
and Weaving Conpany Ltd., AR 1923 P.C. 66; Hi ndustan
St eel wor ks Construction Ltd. v. Shri C. Rajasekhar Rao, 4 JT
1987 3 S.C. 239; Sienens Engineering and Manufacturing
Conpany of India Ltd. v. Union of India, [1976] Suppl
S.C.R 489; Rohtas Industries Ltd. and Another v. Rohtas
I ndustries Staff Union and others, [1976] 3 SCR 12 and Dewan
Si ngh v. Chanpat Singh, [1970] 2 SCR 903, referred to

Bremer Handel sgesel | schaft v. Westzucker, [1981] 2
Ll oyd’s Law Reports 130, referred to

JUDGVENT:
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ClVIL APPELLATE JURI SDI CTI ON: Special Leave Petition
(CGivil) No. 4557 of 1988.

From t he Judgnent and Order dated 21.3.88 of the Bonbay
Hi gh Court in Appeal No. 306 of 1988.

F.S. Nariman, B.D. Sharma and R P. Kapur for the
Petitioner.

Soli J. Sorabjee, Harsh Mttre, Harish N Salve, Jee
Peres, D.N. Mshra and Ms. A K Verna for the Respondents.

The Judgnent of the Court was delivered by

SABYASACH MUKHARJI, J. This petition under Article 136
of the Constitution challenges the judgnent and order of the
Di vi sion Bench of the Hi gh Court of Bombay dated 21st March
1988. The petitioner in this case on 23rd June, 1961, had
agreed to sell to the predecessor of respondent raw
petrol eum coke. There was a second agreenent on 22nd April
1971. The said agreenent was arrived at between the parties
whereunder it was provided that in case the respondent
failed to lift raw petrol eum coke as agreed, the petitioner
woul d have right to shift raw petrol eum coke at the risk and
expense of ~the respondent. There was a third agreenent
providing that in case of delay in paynent, the respondent
woul d pay interest at 4 per  cent over the 1.0 C  Bank
borrowing rate, on the value of the stock not uplifted. It
appears that on 5th August, 1982, the respondent wote a
letter to the petitioner showing inability to pay the
arrears of the price against delivery of raw petrol eum coke.
On 4th October, 1982 there was a stock of about 13,760
MT.S. O saleable raw petroleum coke Iying at Gauhati
Refinery. The petitioner on 18th Cctober, 1982 wote to the
429
respondent that unless the outstandings as on 1st Septenber,
1982 and interest were paid, the petitioner would not make
further supplies. Thereafter the petitioner filed Suit No.
2187 of 1982 for paynent and for attachnment before judgrent.
On 21st Decenber, 1982, it appears that there was an order
of attachnent of stocks of raw petrol eum coke to the extent
of Rs.6 <crores of the respondent. The order was confirnmed
after notice. Respondent filed Appeal No. 858 ‘of /1983.
Thereafter respondent on 20th ostler, 1983 filed an
application for stay of the suit ‘under section 34 of the
Arbitration Act, 1940 (hereinafter <called 'the Act’). The
petitioner on 11th July, 1983 termnm nated the agreenment wth
effect from 31.8.83. The respondent thereafter filed Suit
No. 122 of 1983 and applied for an order conpelling the
petitioner to nake supplies. The |earned D strict ~Judge
passed an order on 28th April, 1984 for restoration of
supplies. On 7th May, 1984 in petitioner’'s appeal viz.,
Cvil Appeal No. 2476 of 1984, this Court stayed the above
order. On 24th May, 1984 this Court’s order setting aside
the order of the learned District Judge dated 28th April
1984 and recorded the conpromise terms. Pursuant- to the
conprom se, all proceedings were w thdrawn by the parties.
On 11th Decenber, 1984 natter relating to the petitioner’s
clains in respect of interest on stocks held from 1st
Cct ober, 1982 onwards and expenses of shifting raw petroleum
coke from 1st Cctober, 1982 upto 31st August, 1983, were
referred to arbitration of Shri A K Sarkar, a former Chief
Justice of India. On 21st August, 1986 an interimaward was
passed by the learned arbitrator. Interimaward was filed in
the H gh Court of Bombay and the petitioner challenged the
said award. The learned single Judge of the H gh Court
di smissed the petition challenging the interim award. The
Di vi sion Bench of the H gh Court of Bonbay upheld the order
of the learned single Judge. Hence this petition under
Article 136 of the Constitution
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The main contention urged before us was that it was
necessary in the present trend of Jlaw for the |earned
arbitrator to have given a reasoned award. The Arbitration
Act, 1979 in England so enjoins. The arbitrator, according
to the petitioner has failed to do so. Hence the award was
bad and as such the decision of the H gh Court was wong and
| eave should be granted fromthe said decision and the
matter be referred to the Constitution Bench as severa
cases are pending on this point.

The | earned single Judge of the Hgh Court in his
deci si on had observed that the award was undoubtedly not an
el aborately reasoned award setting out all the reasons which
pronpted the Ilearned arbitrator to arrive at the concl usion
he did reach, but it was a speaking
430
award. The |earned Judge however, held that it was not
necessary to examine this aspect since even if it was a
speaking order, it was not badin law It is true that the
law as' it stands upto date since the decision of Chanpsey
Bhara and Conpany v. Jivraj Balloo Spinning and Waving
Conpany Ltd., A l.R 1923 P.C. 66 that it was not necessary
that all awards should be speaking awards. See in this
connection the observations of this Court in Hi ndustan
St eel works Construction Ltd. v. Shri C. Rajasekhar Rao, 4 JT
1987 3 S.C. 239.

Previously the /law both in England and India was that
an arbitrator’s award nmght be set ~aside for error of |aw
appearing on the face of it, though the jurisdiction was not
l[ightly to be exercised. Since question of |aw could always
be dealt wth by nmeans of a special case this is one matter
that could be taken into account when deci di ng whet her the
jurisdiction to set aside an award on this ground shoul d be
exercised or not. The jurisdiction was one that existed at
conmon | aw i ndependently of statute. In order to be a ground
for setting aside the award, ‘anerror in |aw on the face of
the award nust be such that " there could be found in the
award, or in any docunment actually incorporated with it,
sonme |l egal proposition which was the basis of the award and
whi ch was erroneous. See Halsbury's Laws of England, 4th
edition. paragraph 623, page 334. The |aw has undergone a
sea change in England. It is obligatory in England now after
the Arbitration Act, 979, that the award should -give
reasons.

In the instant case. the arbitrator has set~ out the
history in the interimaward. The arbitrator has stated that
the agreement dated 22nd April. 1970 provided that |.C L.
will uplift all available coke produced at the Gauhati
Refinery by which name also the Noonmati Refinery. was
called. the said upliftnent being so regulated that the
quantity uplifted every week was equi val ent to the
production of coke at the refinery in the previous week and
that whereas it was thereby further provided that the
upliftment by I|.C L. shall also be as regulated that the
accunul ated quantity of coke in the refinery coke yard does
not fall below 2500 tons and does not exceed 4500 tons. The
other history of the natter, it was recited that the order
dated 24th May, 1984 was passed by consent of the parties by
this Court that the claimof the Indian oil Corporation for
interest on stocks said to have been held in the Gauhati
Refinery from 1st Cctober, 1982 onwards and its claimfor
expenses of shifting the coke from 1st October, 1982 upto 3
1st August, 1983 would be referred to the arbitration of a
retired Judge of the Suprene Court nutually acceptable to
the parties. Two prelimnary issues, the arbitrator framed
were, nanely, (1) Is the
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claimant entitled to charge any interest on unlifted stock
of raw petroleumcoke in view of its letter dated Cctober
18, 1982? and (2) 1Is the claimant entitled to any shifting
charges in viewof its letter dated 18th October, 1982? The
gist of the letter dated 18th Cctober, 1982 is set out in
the arbitration agreenment. The arbitrator in his award pro-
to observe as foll ows:
"And whereas it is not in dispute between the
parties that since the said letter of 18th
Cct ober, 1982, 1.0 C. had not delivered or offered
to deliver any raw petrol eumcoke for 1.C L
Now, therefore, having heard counsel for the
parties and perused the docunments and statenents
filed by them the despatch and recei pt of none of

whi ch is di sputed, and havi ng consi dered
thereafter, | adjudge; hold and award as foll ows:

The letter -dated 18th  COctober, 1982 is no bar to
| ndiran oi'l Corporation’s claim for shifting

charges and interest in respect of the period from
1st Cctober, 1982 to 17th Cctober, 1982.

Because of the said letter which has been
admttedly ~acted upon by t he I ndi an oi
Corporation Ltd. which had not delivered any coke
to Indian Carbon Ltd. O nmde any offer to do so
the Indian oil Corporation Ltd. is not entitled to
the interest clained in respect of the period from
18th Cctober, 1982 onwards nor to shifting charges
in respect of any shifting done on or after 18th
Cct ober, 1982."

The aforesaid grounds are the reasons of the arbitrator
for making the award. The award is that the Indian oi
Corporation is not entitled to any interest nor any shifting
charges. The reasons for the said conclusion are the
aforesaid three factors nmentioned by the arbitrator. How the
arbitrator has drawn inference is apparent fromthe reasons.
It is to be noted that this Court has been insisting on the
arbitrators to give sone indications to indicate how the
mnd of the arbitrator acts. This Court in the case of
Si enens Engi neering and Manufacturing Conpany of India Ltd.
v. Union of India, [1976] Suppl. S.C.R 489 was concerned
with the decision of the Collector of Customs. This Court
observed that where an authority nakes an order
432
in exercise of a quasi-judicial function, it must record its
reasons in support of the order it makes. This Court
observed further that every quasi-judicial order nust be
supported by reasons.

In Rohtas Industries Ltd. and Another . v. ~“Rohtas
Industries Staff Union and others, [1976] 3 SCR 12 where
this Court was concerned with an award under section 10A of
the Industrial Disputes Act, 1947. This Court observed that
there was a need for a speaking order where considerable
nunbers are affected in their substantial rights. It —was
further reiterated that in such a situation a speaking order
nmay well be a facet of natural justice or fair procedure. In
Dewan Singh v. Chanpat Singh, [1970] 2 SCR 903, this Court
reiterated that it was an inplied termof the arbitration
agreement that the arbitrators nust decide the dispute in
accordance with the ordinary law and they cannot decide
di sputes on the basis of their personal know edge. The
proceedi ngs, it was held, before the arbitrators were quasi -
judicial proceedings and they nmust be conducted in
accordance with the principles of natural justice. It was,
therefore, obligatory to give reasons. As nment i oned
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herei nbefore there has been since then trend that reasons
should be stated in the award and the questi on whether the
reasons are necessary in ordinary arbitration agreenent
between the parties has been referred to the Constituion
Bench.

In this case, however, we are in agreement wth the
H gh Court of Bonbay that reasons were stated in the award.
We have set out hereinbefore the three grounds, nanmely, (1)
The letter dated 18th October, 1982 is no bar to Indian oi
Corporation’s claim for shifting charges and interest in
respect of the period from 1st COctober, 1982 to 17th
Cct ober, 1982. (2) The inference drawn fromthe contents of
the letter and (3) Because of the said letter which has
admttedly been acted upon. by the Indian oil Corporation
Ltd., and which had not delivered any coke to the |Indian
Carbon Ltd. O nmade any offer to do so. For these reasons,
the arbitrator held that the Indian oil Corporation Ltd., is
not entitled to interest clained in respect of the period
from 18th Cctober, 1982 onwards nor to shifting charges from
18th Cctober, 1982. These are the reasons for giving the
award. No  error of law was pointed out in those reasons.
Indeed no proposition of lawwas stated in the aforesaid
reasons, which couldbe objected to as an error of |aw
There was, however, no error of fact. It was a possible view

to take. It could’ not be wurged that it was an inpossible
view to take. The arbitrator has made his nmind known on the
basis of which he has acted that,  in our opinion, is

sufficient to neet the requirenents-even if it be reasons
shoul d be stated in the award. It is one thing to say that
433
reasons should be stated and another thing to state that a
detail ed judgnment to be given in support of an award. Even
if it be held that it is obligatory to state the reasons, it
is not obligatory to give a detailed judgnent. This question
was considered by the Court of Appeal in England in Brener
Handel sgesel | schaft v. Westzucker, ~[1981] 2 Lloyd' s Law
Reports 130. There Lord Donal dson speaking for the court at
pages 132 and 133 of the report observed as foll ows:
"It is of the greatest inportance -that trade
arbitrators working wunder. the 1979 Act” should
realize that their whole approach should now be
different. At the end of the hearing they w Il be
ina position to give a decision and the reasons
for that decision. They should do so at -the
earliest possible nonment. The parties will -~ have
made their submi ssions as to what ~actually
happened and what is the result in terns of their
respective rights and liabilities. Al this wll
be fresh in the arbitrators’ minds and there wl|
be no need for further witten subm ssion by the
parties. No particular formof award is required.
Certainly no one wants a formal "Special Case".
Al that is necessary is that the arbitrators
should set out what, on their view of the
evidence, did or did not happen and should explain
succinctly why, in the Ilight of what happened,
they have reached their decision and what that
decision is. Thisis all that is neant by a
"reasoned award".
For exanple, it may be convenient to begin by
explaining briefly howthe arbitrati on cane about -
"X sold to Y 200 tons of soyabean neal on the
terms of GAFTA Contract 100 at US. $Z per ton
c.i.f. Bremen. X clainmed danages for non-delivery
and we were appointed arbitrators". The award
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fresh

could then briefly tell the factual story as the
arbitrators saw it. Much would be comron ground
and woul d need no el aboration. But when the award
cones to matters in controversy, it would be
hel pful if the arbitrators not only gave their
vi ew of what occurred, but also nmade it clear that
they have considered any alternative version and
have rejected it, e.g., "The shippers clained that
they shipped 100 tons at the end of June. W are
not satisified that this is so", or as the case
may be. "Wt are satisfied that this was not the
case". The arbitrators should end wth their
concl usion as to the resulting rights and
liabilities of the parties. There is nothing about

this which is renotely technical, difficult or
time consum ng:

[t is sometinmes said that this involves
arbitrators in delivering judgnents and that this
is something which requires legal skills. This is
sonething of a half truth. Mich of the art of
giving a judgment lies in telling a story
| ogically, ~coherently and accurately. This is
sonet hing which requires skill, but it is not a
| egal skill ~and it is not necessarily advanced by
legal training. It is certainly a judicial skill
but arbitrators for this purpose-are Judges and
will have 'no difficulty in acquiring it. Were a
1979 Act ‘award differs froma judgnent is in the
fact that the arbitrators will not be expected to
anal yse the law and the authorities. It will be
quite sufficient that they should explain how they
reached their conclusion, e.g., "W regarded the
conduct of the buyers, as we have described it, as
constituting a repudiation of their obligations
under the contract and the subsequent conduct of
the sellers, also as described, as ampbunting to an
acceptance of that repudiatory conduct putting an

end to the contract". It can be left to others to
argue that this is wong in law and to a
prof essional Judge, if leave to appeal is given,

to analyse the authorities. Thisis not to  say
that where arbitrators are content to set out
their reasoning on questions of law inthe sane
way as Judges, this wll be wunwelcone to the
Courts. Far fromit. The point which | am seeking
to nmake is that a reasoned award, in accordance
with the 1979 Act, is wholly different from an

award in the form of a special case.. It is not
technical, it is not difficult to draw and above
all it is sonmething which can and should be

produced pronptly and qui ckly at the concl usion of
the hearing. That is the tine when it is easiest
to produce an award with all the issues in mnd."
See the observations in Russel on Arbitration

20th Edn., page 291 Reasons for the Award and the
decision referred to therein. "

In a case of this nature, issues are sinple, points are
and facts are clear, the reasons given by the

arbitrator, in our opinion, neet the requirenments of a
reasoned award. It is apparent that the arbitrator has not
acted irrelevantly or unreasonably. Arbitration procedure

shoul d be
al ways

qui ck and that quickness of the decision can
be ensured by insisting that short intelligible

i ndi cati ons of the grounds
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should be available to find out the mnd of the arbitrator
for his action. This was possible in the instant case. In
the instant case the arbitrator has spoken his mind, and he
is clear as to how he acted and why he acted in that manner

The purpose of section 12 of the English Tribunal and
Inquiries Act which required the statutory tribunal to
furnish a statenent of the reasons if requested to do so
before it gave its decision was to enable a person whose
property or whose interests were affected to know if the
deci si on was agai nst hi mwhat the reasons were. Justice R S.
Bachawat in his Law of Arbitration, First Edition 1983,
pages 320 and 321 states that the provision was read as
neani ng that proper and adequate reasons mnmust be given. The
reasons that are set out must be reasons which will not only
be intelligible but also deal with the substantial points
that have been raised. Wen the arbitration clause required
the arbitrator to give a reasoned award and the arbitrator
does give his reasons in the award, the sufficiency of the
reasons depend upon the facts of the particular case. He is
not bound to give detailed reasons. The Court does not sit
in appeal over the award and review the reasons. The Court
can set aside the award only if it 1is apparent fromthe
award that there is no-evidence to support the concl usions
or if the award i s /based upon any | egal proposition which is
erroneous.

Judges in that light, the award in question was
unassail able in the instant case.

In the aforesaid view of the nmatter, we are of the
opinion that the Hi gh Court was right in the view it took

The speci al | eave petition fails and is accordingly
di sm ssed
G N Petition dism ssed.
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