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ACT:

Judi ci al Review of the act of Governor not to appoint candi-
dates for Dt. Judges’ post as recommended by the High Court
and Wit of Mandamnus, issuance of --Wether the Hi gh Court
could issue a wit of mandanmus to the Governor of the State
directing himto act as per the recomendation of the Hi gh
Court to fill up the vacancies in the posts of  District
Judges reserved for direct recruitnent fromthe practising
menbers of the bar under Article 233(1) of the Constitu-
tion--Constitution of India, 1950, Articles 163(1), 226 and
233 read with Rule 2(b) of the Kerala State Higher Judicia
Rul es, 1961 and Rule 14(c) of the Kerala State and Subordi -
nate Service Rules, 1958.

HEADNOTE

Rule 2(b) of the Kerala State H gher Judicial Service
Rul es, 1961 requires that the cycle of rotation governing
reservation of posts as laid down in Rule 14(c)  of the
Keral a State and Subordi nate Service Rul es, 1958 be foll owed
in the selection and appointnent of District Judges by
direct recruitnent. Under Rule 14(c) appointments shall be
made in the order of rotation specified therein in every
cycle of 20 vacancies. It is not often that there is no
eligible candidate available froma comunity or group of
conmunities. To nmeet such a situation, r. 15(a)  provides
that if a suitable candidate is not available for selection
fromany particular community or group of comunities speci-
fied in the annexure, the said community or group shall  be
passed over and the post filled by a suitable candidate from
the comunity .or group of comunities imediately next to
the passed over comunitY or group in the order of rotation
Rule 15(b) enjoins that if a suitable candidate is not
avail abl e for selection fromthe group of communities clas-
sified as "Schedul ed Castes”, in the turn allotted for such
a group in the annexure, the said group shall be passed over
and the post Shall be fired by a suitable candidate fromthe
group of communities classified as "Scheduled Tribes" and
vice-versa. |If no suitable candidate for selection in any of
the two groups namely, Schedul ed Castes and Schedul ed Tri bes
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is available, the vacancy has to be filled by open conpeti-
tion. Rule 15(c) provides for restoration of the benefit of
the turn forfeited at the wearliest opportunity. Proviso
thereto however enjoins that the restoration of the benefit
of the turn forfeited by the carry-forward rul e,

137

shall not exceed 50% of the vacancies to be filled in a
particular year. Rule 16 provides for sub-rotation anong
maj or groups of other backward classes. Rule 17(1) |ays down
the manner in which appointnents have to be made from candi -
dates belonging to other backward classes. Qher backward
classes are enunerated in List Ill to Part I of the Rules
and there are 73 comunities or groups divided into 8 cate-
gories specified in Rule 17(1). Categories 1 to 7 are Ezha-
vas and Thiyyas, Mislins, Latin-Catholics and Angin-Indi ans,
Nadars, Schedul ed Castes converts to Christianity, Viswakar-
mas and Dhooravas. Al |l other backward cl asses put together
constitute the 8th category. Rule 17(2) provides for sub-
rotation ‘anmong the other backward classes. In the |ast
recruitnment made in the year 1978 appoi ntnents had been made
upto 7th turn-in the cycle of rotation.

The Conmittee of three senior nost Judges constituted by
the Full Court interviewed the candidates and drew up a |ist
of fifteen candi dates adjudged on an overall assessment of
the nerits. One of the fifteen' candidates Ms. Mary Teresa
Di as belonging to the Latin Catholic conmmunity, however, was
consi dered unsuitabl e for appointnent by the Conmmittee by a
majority of 2:1. On an approval of the revised panel of
fourteen candidates by the Full Court by a majority at a
nmeeting held on 12.6.1984, the said list was sent to the
Chief Mnister. As there was no candi date belonging to the
"Latin-Catholics and Angl o-1ndians’, ' Qther Backward Cl asses
and ' Schedul ed Castes and Schedul ed Tribes’, 8th,  th and
12th in the cycle of rotation, the first vacancy @had be
filled by reason of rule 15(a) of the Rules by a suitable
candi dat e bel onging to the comunity or group of conmunities
i medi ately next to the passed over comunity or group i.e.
by respondent No. 1 Sm. A Lakshm kutty, a nenber of the
'Ezhava’ conmunity, 6th in order of merit, failing in the
group 'Ezhavas’, Thiyyas and Billavas', 14th in the cycle of
rotation. The second vacancy i.e. 9th in the cycle rotation
had to be filled by respondent No. 3, Krishnan Nair, 1st™ in
order of merit, by open conpetition. The third vacancy had
to go to 'other Backward Classes’, 10th in the cycle  of
rotation. As there was no 'other Backward Cl asses’ candi date
bel onging to the ' Schedul ed Castes and Schedul ed Tribes’,
10th and 12th in the cycle of rotation, it had tobe filled
by a Muslimcandidate C. Khalid, respondent No. 4 who. was
5th in order of nerit and 16th in the cycle of rotation. The
fourth vacancy had to be filled by a candidate on the /'basis
of open conpetition i.e. by respondent No. 5 Achuthan  Unni
2nd in order of merit and 11th in the cycle of rotation. The
fifth vacancy was to be filled by respondent No. 6 Rajappan

Asari, a Viswakarma, 4th in order of nerit and 20 h in the
cycle of rotation.
138

Shortly thereafter, on June 27, 1984, Ms. Mary Teresa
Dias filed a petition under Article 226 of the Constitution
for grant of a wit of nmandanus clainmng her right to the
first vacancy being a candidate belonging to the Latin-
Cat holic and Angl o-Indian community with a direction to the
State Governnment not to fill up any of the five vacancies
in the post of District Judges without inclusion of her nane
in the panel and a further direction to the High Court to
forward her name for appointnent as a District Judge. The
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said wit petition was however dism ssed |ater on
Subsequently pursuant to a news item appearing on
31.1.1985 in several malayal m newspapers to the effect that
the cabinet as its neeting held on 30. |I. 1985 had decided
to appoint only four out of the said five candi dates | eaving
A.  Lakshm kutty sixth in order of nmerit belonging to the
Ezhava community as one post was to be kept vacant for a
candidate belonging to the group of Latin-Catholic Anglo-
Indian comunity, Respondent No. 1 Snt. Lakshmikutty noved
the Hi gh Court by a petition under Article 226 of the Con-
stitution for grant of an appropriate wit, direction or
order to quash the decision of the Council of Mnisters
dated January 30, 1985 deciding not to appoint her as per
the panel sent up by the Hi gh Court. Her application for
grant of an ad-interimprohibitory order to restrain the
State CGovernnent from appointing only Respondents 3 to 6 as
Di strict Judges as per the Cabinet decision was ordered by a
| ear ned Singl e Judge on a prima facie case being made out.
The State Governnent having been restrained from naking
the appointnents for a period of one nonth. i.e. till March
20, 1985, the nmatter of direct recruitment of District
Judges fromthe bar again came up before a nmeeting of the
Council of Mnisters held on February 28, 1985. The GCovern-
ment reconsidered the whol e question of direct recruitnent
of District Judges fromthe bar afresh and decided not to
appoi nt anybody fromthe panel of nanes recommended by the
H gh Court due to non-representation of ’Latin-Catholics and
Angl ol ndi ans’ "Orher Backward Casses’ and ' Schedul ed
Castes and Schedul ed Tribes’, 8th, 10th, and 12th turns in
the cycle of rotation, However, the Kerala H gh Court al-
lowed the wit petition filed by Respondent A. Lakshm kutty
by its judgnent and order dated 29.4.1985, quashed the
Cabi net deci sions of 30.1.1985 and 28.2.1985 and issued a
wit in the nature of mandarmus directing the respondents-
State to fill up five vacancies in the posts of District
Judges nmeant for direct recruitnment fromthe bar, by the
appoi ntnent of Respondents t and '3 to 6 as recomended by
the High Court under Article 233 (1) of the Constitution
Hence the State appeals, by special |eave.
139
Al'l owi ng the appeals and nmodi fying the order, the Court,
HELD: 1.1 The power of appointment of —persons to be
District Judges conferred on the Governor, nmeaning the State
CGovernment, under Art. 233(1) in consultation with the Hi gh
Court is executive function. The power of the State Govern-
ment is not absolute and unfettered but is hedged in wth
condi tions. The exercise of the power of the Governor under
Art. 233(1) in the matter of appointnment of District Judges
is conditioned by consultation with the exercise of the
power that the power can only be exercised in consultation
with the Hi gh Court. Therefore, the eligibility of “-appoint-
ment of persons to be District Judges by direct recruitment
from anongst the menbers of the bar depends entirely on the
recommendati on of the H gh Court. The State Governnent —has
no power to appoint any person as a District Judge except
from the panel of nanes forwarded by the H gh Court. But,
the consultation between the Governor and the High Court in
the matter of appointment of District Judges under Article
233 (1) nust not be an enpty formality but real, full and
effective. [156H | 57E]
Chandra Mohan v. State of UP. & Os., [1967] 1 SCR 77;
A Panduranga Rao v. State of Andhra Pradesh & Os., [1967] 1
SCR 620; Mani Subrat Jain v. State of Haryana & O's., [1977]
2 SCR 361; MM CGupta & Os. v. State of Jammu & Kashnmir &
Os., [1983] 1 SCR 593; Chandra noul eshwar Prasad v. Patna
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Hi gh Court & Ors., [1970] 2 SCR 666; Hi gh Court of Punjab &
Haryana etc. v. State of Haryana, [1975] 3 SCR 368; and
Uni on of India v. Sankal chand, Hi matlal Sheth & Anr., [1977]
4 SCC 193, referred to.

1.2. As well-settled the duty of the Governor to consult
the High Court in the matter of appointnent of District
Judges is so integrated with the exercise of his power that
the power can only be exercised in the nmanner provided by
Art. 233(1) or not at all. Normally, as a matter of Rule,
the recomrendations of the High 'Court for the appointnent
of a District Judge should be accepted by the State Govern-
ment and the Governor should act on the sane. If, in any
particul ar-Case, the State Governnent for 'good and weighty
reasons’ finds it difficult to accept the recomendati ons of
the High Court, the State Governnent should comrunicate its
views to the H gh Court and nust have conplete and effective
consultation with the "Hgh Court inthe mtter. |In the
i nstant case, therefore, before rejecting one panel forward-
ed by the H gh Court, the State Governnment should have
conveyed its views to the H gh Court to elicit its opinion
[166C E]

The fulfilnent by the Governor of his constitutional obliga-
tion to
140
place full facts before the H gh Court was a pre-condition
before the State CGovernnent could arrive at a decision not
to appoint respondents Nos. 1 and 3-6-as District Judges. On
its part, there was a constitutional obligation cast on the
High Court wunder Art. 233(1) to express its opinion on a
consi deration of the facts and circunstances on the basis of
which alone the nature of the problemcould be appreciated
and the right decision taken. Therefore, the State  Govern-
nment was wong in taking a unilateral decision to cancel al
steps taken in pursuance of the notification dated Septenber
24, 1983 and to issue a fresh notification inviting applica-
tions, wthout taking the High Court '"into confidence. And
the proper course for the H gh Court to adopt was /'to have
issued a wit in the nature of nandanus requiring the /State
CGovernment to place before the High Court the facts i.e. the
difficulties as expressed in the letter of the Chief” Mnis-
ter dated March 4, 1985 to elicit its opinion. [166G 167A]
1.3 The respective powers of the three wings of the State
are well-defined with the object that each wi ng must - func-
tion within the field earmarked for it. The objects of such
demarcation is to exclude the possibility of encroachnent on
the field earmarked for the wing by the other or theirs. As
long as each wing of the State functions within the field
carved out and shows due deference for the other two branch-
es, there would arise no difficulty in the working of the
Constitution. But, when one wing of the State tries to
encroach on the field reserved for the other, special re-
sponsi bility devol ves upon the Judges to avoid an overactiv-
i st approach and to ensure that they do not trespass wthin
the spheres earmarked for the other two branches of the
State. Therefore, the High Court could not intervene at a
stage where the Council of Mnisters had reviewed the situa-
tion and decided to reject the panel sent by the Hi gh Court
and not to appoint any of the five advocates to be District
Judges except by issuing a wit in the nature of mandanus
requiring the State Governnment to refer back the matter to
the H gh Court for reconsideration. [168F-169A].

2.1 1t is well-settled that a wit of mandanus is not a
wit of course or a wit of right, but is, as a rule, dis-
cretionary. There must be a judicially enforceable right for
the enforcement of which a nandanus will lie. The |ega
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right to enforce the performance of a duty nust be in the
applicant hinself. |In general, therefore, the Court will

only enforce the performance of statutory duties by public
bodi es on application of a person who can show that he has
hinself a legal right to insist on such performance. [165C
2.2 The issuance of a wit of mandanmus by the Hi gh Court
direct-

141
lag the State Governnent i.e. the Governor to act on the
reconmmendati on of the High Court to fill up the five vacan-

cies in the posts of District Judges neant for direct re-
cruitment fromthe nmenbers of the bar under Art. 233(1) was
constitutionally inpermssible. A though the Hi gh Court was
not oblivious that the ’advice’ of the Council of Mnisters
to reject the panel of fourteen names submtted by the High
Court could not be subject to judicial review and that Art.
163(1) of the Constitution, precludes an inquiry as to the
nature ~of the advice given by the Council of Mnisters to
the Governor, still it has issued a wit in the nature of
mandanus ' upon the basis that it is called upon to adjudge
the legality and propriety of the two decisions taken by the
State CGovernment through the instrunentality of the Counci
of Mnisters. By doing so, the Hgh Court has virtually
tendered an advice to the Governor to act on the reconmenda-
tion of the High Court i.e. contrary to the advice of the
Council of Mnisters and thereby entered into the process of
deci si on maki ng which as constitutional ly inpernissible. The
Governor has to act on the advice of the Council of Mnis-
ters wunder Art. 163(1) in the matter of appointnent of
District Judges under Art. 233(i) and not on the advice of
the High Court. Appointnent of persons to be, ~and posting
and pronotion of, District Judges by the Governor under Art.
233(1) is purely an executive function The H gh Court  there-
fore had no authority or jurisdiction to issue any wit of
mandanus of the kind conplained of. It was certainly not
open to the Hi gh Court to enbark Upon an inquiry as to the
reasons which inmpelled the Council of Mnisters ' at the
neeting held on February, 28, 1985 to review the  decision
taken on January 30, 1985 and decide not to appoint ~‘anyone
as a District Judge under Art. 233(1) from the panel of
nanes drawn up by the High Court. It was also not justified
in observing that the reasons as disclosed by the Chief
Mnister in his letter dated March 4, 1985 on the basis of
whi ch the Council of Mnisters on February 28, 1985, decided
not to appoint respondents Nos. 1 and 3-6 as District Judges
on the recommendation of the Hi gh Court nanely due to non-
representation of certain inmportant comunities or groups of
conmunities, were no reasons at all and in any (event, the
reasons given were bad in law. There is no basis for/ the
ri dding reached by the H gh Court. [167B-D, 164E-Q

3. Normally, the principle of passing over laid down in
Rule 15(a) of the Kerala State and Subordinate 'Service
Rul es, 1958 is an integral part of the process of appoint-
ment and therefore the Governnent being the appointnent
authority would have the right to take a decision in the
matter. But the Governnment failed to appreciate that the
H gh Court plays a decisive rule in the matter of appoint-
ment of District Judges under Art. 233(1). Adjudging suit-
ability of a candidate for appointnment
142
as a District Judge under Art. 233(1) is a function of the
Hi gh Court which nust necessarily inply that if the High
Court finds that the candidate belonging to a particular
conmunity or group is not suitable for appointnment, it has
to find a candidate fromthe comunity or group next foll ow
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ing in the cycle of rotation. It nmust logically follow, as a
necessary consequence that it is for the Hgh Court to
deci de whether or not a particular comunity or group should
be passed over under r. 15(a) of the Rules for want of a
suitable candidate and the vacancy be filled up from the
conmunity or group inmmediately next to the passed over
conmunity or group in the order of rotation or sub-rotation
provided in rule 14(c). Al that the State Governnent could
do was to convey to the High Court the difficulties faced by
the Government in inplenmenting the recomendations. It nust
accordingly be held that the State Government wongly as-
sumed to itself the power to decide the question whether the
principle of passing over laid down in r. 15(a) of the Rules
shoul d be resorted to or not. [169F-170B]

4. \Whatever the Council of Mnisters may say in regard
to a particular matter, does not beconme the action of the
State CGovernnent till the-advice of the Council of Mnisters
is accepted or deened to be accepted by the Head of the
State. Before-an advice of the Council of Mnisters anmounts
to an orderof the State Governnent, there are two require-
nments to be fulfilled, nanely; (1) The order of the State
CGovernment had to be expressed in the nane of the Governor
as required by Art. 166(1) and (2) It has to be comuni cated
to the persons concerned. It rmust therefore follow that
unl ess and until the decision taken by the Council of M nis-
ters on JanUary 30, /1985 was translated into action by the
i ssue of a notification expressed in the name of the Gover-
nor as required by Art. 166(1), it could not be said to be
an order of the State Government. ‘Until then, the earlier
decision of the Council of Mmnisters was only a tentative
one and it was therefore fully conpetent for the High Court
to reconsider the matter and come to a fresh decision
[ 170E-G

State of Punjab v. Sodhi Sukhdev Singh, [1961] 2 SCR
371; and Bachhittar Singh v. State of Punjab, [1962] Supp
SCR 713, referred to

JUDGVENT:

ClVIL APPELLATE JURI SDI CTI ON: Civil Appeals Nos. 4224-
27 of 1985.

From the Judgnent and Order dated 29.4.1985 of the
Keral a Hi gh Court in OP. Nos. 905, 2732, 2781 and 3243 of
1985.

143 G Viswanatha lyer and Ms. Baby Krishnan for the
Appel | ant .

T.S. Krishnamoorthi, P. Subranonian Poti, T.! Sridharan
A.S. Nanbiar, P- Paraneshwarn, Ms. Santa Vasudevan, E M S.
Anam T.L. Viswanatha lyer, S. Bal akri shnan and Ramesh N
Keswani for the Respondents.

The Judgnent of the Court was delivered by

SEN, J. These appeals by special I|eave are directed
against the judgment and order of the Kerala Hi gh Court
dated April 29, 1985 quashing the Cabinet decisions  of
January 30, 1985 and February 28, 1985 and issuing a wit in
the nature of mandanus directing the respondents to fill up
five vacancies in the posts of District Judges neant for
direct recruitnment from the bar, by the appointment of
respondents Nos. 1 and 3 to 6 as reconmended by the High
Court under Art. 233(1) of the Constitution. The issue
i nvolved is whether the issuance of a wit of nmandanus by
the Hi gh Court directing the Governor to act on the recom
nmendation of the High Court to fill up the five vacancies in
the posts of Di Strict Judges reserved for direct recruitnent
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fromthe practising nenbers of the bar under Art. 233(1) of
the Constitution was constitutionally inperm ssible.

By the judgnment, a Division Bench of the High Court has
hel d that although it was not oblivious that the 'advice of
the Council of Mnisters to reject the panel of fourteen
nanes forwarded by the Hi gh Court could not. be subject to
judicial review and that Art. 163(3) of the Constitution
precludes an inquiry as to the nature of the advice given by
the Council of Mnisters to the Governor, still it had the
power to issue a wit in the nature of mandanus upon the
basis that it was called upon to adjudge the Ilegality and
propriety of the decisions reached by the State Governnent
through the instrunentality of the Council of Mnisters. It
was of the view that the reasons given on the basis of which
the Council of Mnisters on February 28, 1985 purported to
review their earlier decision dated January 30, 1985 and
decided not to appoint respondents Nos. 1 and 3 to 6 as
Di strict Judges on the recommendati on of the H gh Court due
to the non-representation of candi dates belonging to the
"Latin-Catholics and Angl o-1ndians’, 'Qher Backward d ass-
es’ and *Schedul ed Castes and Schedul ed Tribes’, 8th, 10th
and 12th in the cycle of rotation as provided in r. 14(c) of
the Kerala State & Subordi nate Services Rules, 1958, were no
reasons at all and the action of the State Governnent in
rejecting the panel sent by the High Court was arbitrary,
illegal and inproper.

144

The facts. At the instance of the H gh Court, the State
CGovernment issued ‘a  notification on Septenber 24, 1983
inviting applications fromeligible menbersof the bar to
fill up three vacancies in the cadre of District Judges by
direct recruitnent fromthe bar. The notification stated
that the nunber of candi dates proposed to be selected were
three, subject to variation according to the exigencies.
Later, the nunber of vacancies was increased to five, ' There
were a large nunber of candidates fromthe bar and the
applications were forwarded by the State Government to the
H gh Court wth request to make its recomendations. The
Full Court at a neeting held on March 15, 1984 constituted
of Committee of three senior nost Judges to prepare a pane
of names. The Committee interviewed the candi dates and drew
up a list of fifteen candi dates adjudged as eligible on an
overal|l assessnent of the nerits. One of the fifteen ~candi-
dates was Ms. Mary Teresa Dias, District Government Pl eader
and Public Prosecutor of Ernakul am bel onging tothe Latin-
Catholic comunity. It however appears that the Committee by
a mjority of 2:1 felt that she was not suitable for ap-
pointnent as a District Judge and accordingly  deleted her
nane from the list of eligible candidates and drew up a
panel of the remaining fourteen nanes. The panel of fourteen
nanes submitted by the Cormmittee was approved of by the Ful
Court by a majority at a neeting held on June 12, 1984.

On June 14, 1984, the Actg. Chief Justice sent up.to the
Chief Mnister the panel of fourteen names as settled by the
Hi gh Court for appointnent as District Judges fromthe bar
It was stated that the appointnments had to be nade according
to the cycle of rotation governing reservation of posts as
laid down in r. 14(c) of the Kerala State & Subordinate
Services Rule, 1958, as required by r. 2(b) of the Kerala
State Hi gher Judicial Service Rules, 1961. Accordingly, the
appoi ntnents had to start with the first vacancy going to a
candi date belonging to the 'Latin-Catholics and Anglo-Indi-
ans’ community, 8th turn in the cycle of rotation. As there
was no candidate belonging to the ’Latin-Catholics and
Angl o-Indians’. 'Qher Backward C asses’ and ' Schedul ed
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Castes and Schedul ed Tribes’, 8th, th and 12th in the «cycle
of rotation, the first vacancy had to be filled by reason of
r. 15(a) of the Rules by a suitable candidate belonging to
the comunity or group of conmmunities inmrediately next to
the passed over comunity or group i.e. by respondent No. 1
Smt. A Lakshm kutty, a nenber of the ’Ezhava’ comunity,
6th in order of nmerit, falling in the group ’'Ezhavas,
Thiyyas and Billavas'. 14th in the cycle of rotation. The
second vacancy i.e. 9th in the cycle of rotation had to be
filled by respondent No. 3, Krishnan Nair, 1st in order of
nerit, by open corn-

145
petition. The third vacancy had to go to 'Qher Backward
Classes’, th in the cycle of rotation. As there was no

"Qher Backward Cl asses’ candi dates nor any candi date be-
longing to the ’'Schedul ed Castes and Schedul ed Tribes', 10
th and 12th in the cycle of rotation, it had to be filled by
a Mislimcandidate C Khalid, respondent NO 4 who was 5th
in order of nerit-and 16th in the cycle of rotation. The
fourth vacancy had to be filled by a candidate on the basis
of open conpetition i.e. by respondent No. 5 Achuthan Unni
2nd in order of merit and 11th in the cycle of rotation. The
fifth vacancy was to be filled by respondent No. 6 Rajappan
Asari, a Viswakarma, 4th in order of merit and 20th in the
cycle of rotation.

Shortly thereafter on June 27, 1984 Ms. Mary Teresa
Di as, the candidate belonging to the Latin-Catholic comu-
nity noved the H gh Court by a petition under Art. 226 of
the Constitution for grant of wits in the nature of manda-
mus directing the State Governnent to forbear from filling
up any of the five vacancies in the post of District Judges
wi t hout inclusion of her name in the panel and for directing
the High Court to forward her nane for appointnent. as a
Di strict Judge.

On January 31, 1985 a news item appeared in the Mathrub-
hoormy, and other Malyal am newspapers in the State to the
effect that at a press conference held on that day the Chief
Mnister’ briefed the press of a Cabinet neeting of the
earlier day i.e. on January 30, 1985. It went on-to say that
the CGovernment had decided to fill up four posts of District
Judges from the panel of names recomended by the H gh Court
and to keep one post vacant since there was a wit petition
pending in the Hgh Court. It was said that the fifth vacan-
cy would also be filled after the decision of the Hi gh
Court. Further, the news itemin Mathrubhoony was to the
effect that the Governnment had deci ded to appoint respond-
ents Nos. 3 to 6 Krishnan Nair, C. Khalid, E  Achuthan Unhi
and G Rajappan Asari as District Judges fromthe bar on the
recomendation to the High Court. There was sone.. controver-
sy as to the neaning of sone Mal ayalamwords in the news
item According to |learned counsel for the appellant the

words nmeant it was proposed to appoint’ while l[earned
counsel for the respondents asserted that the neani ng should
be ’'it was decided to appoint’. The State Covernnent —had

therefore decided not to appoint respondent No. 1 Snt. A
Lakshm kutty bel onging to the Ezhava conmunity, 14th in the
cycle of rotation, and one post was to be kept vacant pre-
sumably for a candi date belonging to the group ’'Latin-Catho-
lics and Anglo-Indians’, 8th in the cycle of rotation
146

On the next day i.e. on February 1, 1985, respondent No.
1 Sm. A Lakshm kutty noved the High Court by a petition
under Art. 226 of the Constitution for grant of an appropri-
ate wit, direction or order to quash the decision of the
Council of Mnisters dated January 30, 1985 deciding not to
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appoint her as a District Judge as per the panel sent up by
the H gh Court. She by an application also prayed for grant
of an ad-interimprohibitory order to restrain the State
CGovernment from appoi nting respondents Nos. 3 to 6 as Dis-
trict Judges. The stay application was heard by a Single
Judge for two days, on February 13 and 20, 1985. At the
hearing on February 13, the | earned Advocate-General stated
that the Governor had not issued any order of appointnent in
favour of respondent Nos. 3 to 6 and gave an undertaking on
behal f of the State Governnent that no such appointnents
woul d be made for a period of seven days. At the heating on
February 20, the | earned Advocate-General submitted that the
period of seven days as indicated by himhad expired and
there was no |onger any further commitnent on the part of
the State GCovernment ~not to nmake’ the appointments. He
further stated at the bar that the news itemthat one post
was kept vacant on-account of the Wit Petition filed by the
Lati n-Catholic candidate Ms. Mary Teresa Dias was conect. He
al so reveal ed that the relevant records were lying with the
CGovernor ‘and could be made available only after getting the
sane from-him

The | earned Single Judge by his order dated February 21
1985 held that prima faci e the Cabi net decision of January
30, 1985 deciding  to leave out respondent No.1 Snm. A
Lakshm kutty, a candi date belonging to the Ezhava comunity
falling in the group ' Ezhava, Thiyyas and Billavas’', 14th in
the cycle of rotation, was invalid and unless she was found
to be unfit for appointnent as a District Judge, the first
vacancy could not be offered to any person. ~ The relevant
portion of the order reads:

"Prima facie, the decision appears to be contrary to rules
14 to 17 of the Kerala State & Subordinate Service Rules.
First anong the five vacancies, according to the records
pl aced before nme should go to a candi date belonging to Latin
Catholic and Anglo Indian conmunity, item8 in the cycle of
rotation. |In the absence of such acandidate, the  vacancy
should go to a candidate in item10 in the cycle of rota-
tion. The penal does not contain nanmes of any candi'dat es who
come within 8th, th or the 12th.itens in the cycle of
rotation. Therefore, first vacancy should go to a candi date,
failing in the 14th itemin the cycle, nanely, Ezhava."

147

Upon that view, the | earned Single Judge issued a prohibito-
ry order restraining the State Government from nmking any
appoi ntnent of respondents Nos. 3 to 6 or any other _candi-
date as District Judges for a period of one nonth.

The State CGovernnment having been restrained from making
the appointments for a period of one month i.e. till March
20, 1985, the matter of direct recruitment of District
Judges fromthe bar again came up before a neeting of the
Council of Mnisters held on February 28, 1985. The  Covern-
ment reconsidered the whol e question of direct recruitnment
of District Judges fromthe bar afresh and decided not to
appoi nt anybody fromthe panel of names recommended by the
H gh Court due to non-representation of 'Latin-Catholics and
Angl o- I ndi ans’ " her Backward C asses’ and ' Schedul ed
Castes and Schedul ed Tribes’, 8th, 10th, 12th’ turns in the
cycle of rotation. Accordingly, the Chief Mnister addressed
a letter on March 4, 1985 to the Acting Chief Justice, the
material portion of which reads as foll ows:

"My dear Chief Justice,
Sub: Direct recruitment of District Judges fromthe
Bar .
Please refer to your letter No. R3/84(SS) dated
14.6. 1984 forwarding a panel of 14 candi dates considered
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suitable by the H gh Court for appointnent as District
Judges direct fromthe Bar. You are aware that sonme O Ps
have been filed in the High Court in connection wth the
sel ection and appoi ntment of the District Judges.

In that context, Government have reviewed the
entire issue of appointnment to the five vacancies of Dis-
trict Judges fromthe bar. The avowed policy of the Govern-
nment is to give adequate representation to candidates be-
 ongi ng to Schedul ed Castes, Schedul ed Tribes, Latin Catho-
l'ics/Anglo Indians and O her Backward Conmmunities as far as
possi ble. Unfortunately we cannot inplement this policy if
appoi ntnent is made fromthe panel now prepared as it con-
tains no candidates fromthese groups. As the vacanci es

that wll occur for direct recruitnent in the cadre of
District Judges will be only few, the passing over of the
conmuni ti es cannot be made good in the near
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future.” Consequently, the usual procedure of passing over
conmunities wunrepresented in the nerit list wll cause

negl ect of very backward communities for a long tine.

There have been many wits filed questioning the
sel ections.

Havi ng due consideration to the above facts,
CGovernment have deci'ded to cancel all steps taken so far on
the basis of applications received in response to notifica-
tion dated 24th Septenber, 1983, and to- invite fresh appli-
cations and to do recruitnent of District Judges from the
Bar on the basis of such fresh applications."”

The State Governnment in the return filed before the High
Court questioned the authority and jurisdiction of the Hi gh
Court to issue a wit of nmandanus requiring the Governor to
act contrary to the decision. of the Council~ of Mnisters
taken on February 28, 1985 and to appoi nt respondents Nos. 1
and 3 to 6 to be District Judges under Art. 233(1) of the
Constitution from anongst the nenmbers of the bar as per its
recomendations. It was pleaded inter alia that the power of
appoi ntnent of District Judges under Art. 233(1) is an
executive function and the Governor is bound to act on the
advi ce of the Council of Mnisters under Art. 163(1). 1t was
also pleaded that it was not open to the H gh-Court to
scrutini se the reasons which inpelled the Council of M nis-
ters to reviewits earlier decision taken-on January - 30,
1985 and decide in the subsequent neeting held on February
28, 1985 not to appoint anyone as a District Judge under
Art. 233(1) fromthe panel of nanmes subnmitted by the  High
Court.

It was averred that there were good and wei ghty reasons
why the State Governnent were constrained to review their
earlier decision. The State CGCovernment was faced wth a
serious problemin that there woul d be non-representation of
"Latin-Catholics and Anglo-Indians’, 'O her Backward C ass-
es’ and ’'Scheduled Castes and Scheduled Tribes' if the
appoi ntnents were to be made according to the panel submt-
ted by the High Court. It was asserted that the Governnent
viewed wi th concern the proceedings before the H gh Court
and felt that there should be no roomfor such challenge.
The Covernment therefore decided to reject the panel of
nanes forwarded by the H gh Court by cancelling the afore-
said notification and all the steps taken pursuant thereto.
It was further decided to issue a fresh notification invit-
ing applications fromthe nenbers of the bar for appointnent
as
149
District Judges for being placed before the Hgh Court to
prepare a fresh panel of nanes. In essence, the contention
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is that the State Government has the final voice in the
appoi ntnent of District Judges under Art. 233(1) and it was
therefore for the Council of Mnisters to take the decision
not to appoint anyone fromthe panel of nanmes subnitted by
the Hi gh Court which was a decision taken in the |arger
public interest. The material portion of the return in the
form of a counter-affidavit by the Conm ssioner and Secre-
tary to the State Governnent, Honme Departnent reads as
fol |l ows:

"The Covernment reviewed their recomrendation on 28.2.1985
and decided not to appoint anybody as recomended earlier
and further decided to invite fresh applications for being
pl aced before the Hi gh Court to prepare a fresh panel for
recruitnent to the post of District Judges. The non-repre-
sentation of Scheduled Castes, Latin-Catholics, Angl o-
I ndi ans and O her Backward Comrunities in the panel of nanes
submitted by the H gh Court weighed with the Government in
taki ng the above decision. Further it is not healthy to give
room for such challenges as those nmade before this Hon ble
Court on the panel by interested parties. Hence the decision
was taken reviewing the  earlier —recomendation. Fresh
applications wll be invited and the High Court wll be
requested to reconmend fresh panel for recruitnent to the
post of District Judges.”

In order to appreciate the.contentions advanced, it is
necessary to nention that r. 2(b) of the Kerala S, ate Hi gher
Judicial Service  Rules, 1961 framed under the proviso to
Art. 309 of the Constitution provides that one-third of the
permanent places of « District Judges shall be filled or
reserved to be filled by direct recruitment from the bar
Not e beneath r. 2(b) enjoins that in the case of appoi nt nent
by direct recruitnent, the appointnent shall be nade in
accordance with the principles of reservation of ' posts,
embodied in rr. 14 to 17 of part Il of the Kerala State &
Subordi nate Services Rules, 1958:

For the sake of conpl eteness, we would also refer to the
schenme of comunal reservation by a systemof rotation or
sub-rotation engrafted in rr. 14 to 17 of the Kerala State &
Subordi nate Services Rules, 1958. These are special provi-
sions made by the State under Art. 14 read with Art. 16(4)
of the Constitution for the reservation of appointnents _or
posts in favour of.the backward cl asses which, in the opin-
ion of the State, are not adequately represented in the
servi ces
150
under the State. These rules are neant to ensure fair repre-
sentation to the Hi gher judicial service of the "State, to
the menbers of the Schedul ed Castes and Scheduled Tri bes and
to the Oher Backward C asses. R 14 insofar as nmaterial
reads:

"14. Reservation of appointnents: Were the special  rules
lay down that the principle of reservation of appointnents
shall apply to any service, class or category or where in
the case of any service, class or category for which no
special rules have been issued, the Governnent have by
notification in the Gazette declared that the principle of
reservation of appointnments shall apply to such service,
class or category, appointnents by direct recruitnent to
such service, class or category shall be made on the foll ow

i ng basis:--
(a) The wunit of appointnent for the purpose of this rule
shall be 20, of which two shall be reserved for Schedul ed

Castes and Schedul ed Tri bes and 8 shall be reserved for the
O her Backward Cl asses and the remaining 10 shall be filled
on the basis of nerit.
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(b) The clains of nmenbers of Schedul ed Castes and Schedul ed
Tribes and O her Backward Cl asses shall also be considered
for the appointments which shall be filled on the basis of
nmerit and where a candi date belonging to a Schedul ed Caste,
Schedul ed Tribe or @her Backward Class is selected on, the
basis of nmerits, the nunber of posts reserved for Schedul ed
Castes, Scheduled Tribes or for O her Backward C asses as
the case may be, shall not in any way be affected.

(c) Appointnments under this rule shall be nmade in the order
or rotation specified belowin every cycle of 20 vacanci es.
Qpen conpetition.

Ezhavas, Thiyyas and Bill avas.

Qpen conpetition.

Schedul ed Cast es.

Open conpetition

RokwNE

51

6. Muslimns.

7. Open conmpetition.

8. Latin-Catholics and Angl o-1ndi ans.
9. Open conpetition.

10. Ot her Backward C asses:

11. Open conpetition.

12. Schedul ed Castes.

13. Open competition

14. Ezhavas, Thiyyas and Bill aras.
15. Open conpetition.

16. Musli ms.

17. Open conpetition.

18. EZhavas, Thiyyas and Bill avas.
19. Open competition

20. Vi swakarmas."

Under r. 14(a) there is 50%reservation of posts for the
backward classes wunder Art. 16(4) i.e. for the Schedul ed
Castes and Scheduled Tribes and Qher Backward C asses.
Wi chever be the nethod adopted for selecting candi dates as
per the rules of rotation under r. 14(c) or sub-rotation
under r. 17(2), the mandate of r. (14(b) is clear and specif-
ic. The nenbers of Schedul ed Castes and Schedul ed Tri bes and
QO her Backward C asses have the right to be considered for
appoi ntnents which shall be filled on the basis of  nerit.
VWere a candidate belonging to such Backward C asses is
selected on the basis of nmerits, such selection would  not
prejudice their claimto the legitimte quota on the  basis
of reservation.

It is not often that there is no eligible candidate
avail able froma comunity or group of conmunities. To neet
such a situation, r. 15(a) provides that if a suitable
candi date is not available for selection fromany particul ar
conmunity or group of comunities specified in the annexure,
the said community or group shall be passed over ~and the
post filled by a suitable candidate fromthe conmmunity or
group of communities imediately next to the passed over
conmunity or group in the order of rotation. R 15(b) en-
joins that if a suitable candidate is

152
not available for selection fromthe group of comunities
classified as 'Scheduled Castes’, in the turn allotted for

such a group in the annexure, the said group shall be passed
over and the post shall be filled by a suitable candidate
from the group of comunities classified as ' Schedul ed
Tribes’ and vice-versa. If no suitable candidate for selec-
tion in any of the two groups viz. Scheduled Castes and
Schedul ed Tribes is available, the vacancy has to be filled
by open competition. R 15(c) provides for restoration of
the benefit of the turn forfeited at the earliest opportuni-
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ty. Proviso thereto however enjoins that the restoration of
the benefit of the turn forfeited by the carry-forward rul e,
shall not exceed 50% of the vacancies to be filled in a
particular year. R 16 provides for sub-rotation anong mngj or
groups of other backward classes. R 17(1) lays down the
manner in which appoi ntnents have to be made from candi dat es
bel ongi ng to other backward cl asses. O her backward cl asses
are enunerated in List Ill to Part | of the Rules and there
are 73 comunities or groups divided into 8 categories
specified in r. 17(1). Categories 1 to 7 are Ezhavas and
Thi yyas, Muslins, Latin-Catholics and Angl o-1ndi ans, Nadars,
Schedul ed Castes converts to Christianity, Viswakarmas and
Dhooravas. All other backward cl asses put together consti-
tute the 8th category. R 17(2) provides for sub-rotation
anong the other backward classes. W need not go into de-
tails of the 40 turns in which the positions reserved for
ot her backward cl asses have to be distributed.

It is conmmn ground that the five vacancies to be filled
inthis case had to'start with the 8th turn in the cycle of

rotation, . in the following order: (1) Latin-Catholics and
Angl o- I ndi-ans (2) Open conpetition (3) Oher backward cl ass-
es i.e. other than those nmentioned initems 1 to 7 of r

17 (1) (4) Open competition, and (5) Scheduled Castes and
Schedul ed Tribes, appropriate to 8th, 10th and 12th tunms in
the cycle of rotation. That is because in the previous
recruitnment nade in the year 1978, appoi ntnents had been
made upto the 7th turn in the cycle of rotation.

In allowing the wit petitions the |earned Judges held
that although they could not subject the deliberations of
the Council of Mnisters to judicial reviewand Art. 163(3)
of the Constitution precludesan inquiry as to the nature of
the advice given by the Council of Mnisters'to the Gover-
nor, still there was need for affirmative action by the
issue of a wit in the nature of mandanus or in the words of
the H gh Court, there has been 'flagrant and wrongful refus-
al’ on the part of the State Government to exercise juris-
diction. It held relying on the celebrated decision in
Padfield v. Mnister of Agriculture, Fisheries and
153
Food, LR [1968] AC 997 and the several decisions of this
Court and the House of Lords that although the Governor i.e.
the State Governnent was not bound to accept the recommenda-
tions of the Hi gh Court nor was he bound to give reasons
for-not accepting the nanes recommended by the H gh Court,
neverthel ess the Council of Mnisters could not unilaterally
reject the panel submitted by the Hi gh Court wthout obtain-
ing the views of the High Court. Consultation with the High
Court was not an enpty fornality. It held that there was no
full and effective consultation with the H gh Court before
the State Governnent decided not to appoint anybody 'as a
District Judge fromthe panel forwarded by the Hi.gh Court
under Art. 233(1). The reasons given by the Chief Mnister
for rejection of the panel of nanes reconmended by the  Hi gh
Court viz. non-representation of Latin-Catholics and Anglo-
I ndi ans, Schedul ed Castes and Schedul ed Tribes and Oher

Backward Cl asses were' no reasons at all’ and in any event
the reasons were bad inlaw It held that a process of
recruitnment cannot be abandoned nor a rank list cancelled

nerely because the Government felt that a suitable candidate
was not available. The State Governnment as the appointnent
authority was as such bound by r. 15(a) which incorporated
the rule of passing over like any other rules. Abandonnent
of a scheme of recruitnent and the cancellation of the pane
submitted by the High Court is therefore foreign to and not
contenplated by the schene if a suitable candidate is not
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available froma particular community or group of conmuni-
ties. R 15(a) nerely contenplates that such comunity or
group of communities should be passed over and the vacancy
filled by a suitable candidate fromthe group or a conmunity
i medi ately next follow ng. The H gh Court also adverted to
the schene of restoration which contenplated the restoration
of the turn forfeited. It then went on to say that the State
Covernment had no power to keep one vacancy open presunably

to fill up that post by a suitable candidate fromthe group
of LatinCatholics and Angl o-1ndians. The governnental action
was wholly mala fide, arbitrary and irrational. If it had no

power to keep one post vacant for a particular conmunity,
the Government could not decide’ to appoint respondents Nos.
3-6 as District Judges as recommended by the Hi gh Court. The
CGovernment refused to appoint respondent no. 1 on the pre-
text that it had decided to keep one post vacant i.e. 8th
turn in the cycleof rotation..If that be so, it could not
have deci ded to appoint respondents nos. 4 and 6, Mislim and
Vi swakarma, 16th and 20th turns in the cycle of rotation.
The first ~decision of the Council of Mnisters taken on
January 30, 1985 was therefore influenced by extraneous
consi derati ons which it ought not to have taken into account
and therefore it was liable to be struck dowmn. The subse-
guent decision ’
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of the Council of Mmnisters taken on February 28, 1985 was
al so guided by considerati ons which were wholly extraneous
and irrelevant. The Hi gh Court observed that by decidi ng not
to appoint anybody as a District Judge fromthe panel of
nanes recomrended by the H gh Court under Art. 233 (1) of
the Constitution, there was an overt attenpt on the part of
the Governnent to appoint persons fromoutside the pane
whi ch was constitutionally inpernissible.

A few nore facts. On April 29, 1985 i.e. the day on
which the wit petitions of the present respondents were
al l oned by the common judgnent under appeal, the Hi gh Court
by a separate judgnent disnissed the wit petition filed by
Ms. Mary Teresa Dias, the LatinCatholic candidate, on the
ground inter-alia that she was 'ineligible for selection’ as
a District Judge in view of the criterion |aid down® in r.
3(2)(c) of the Kerala State Hi gher Judicial Service Rules,
1961. On the sanme day i.e. on April 29, 1985 the |earned
Judges also rejected the appeal of Snt. N Subhadra Aroma
and the wit petition of K Sadanandan. Snt. N. ~ Subhadra
Amma  claimed that by reason of her marriage to a schedul ed
caste, she should have been regarded as such and considered
to fill up the post reserved for schedul ed caste candi dates.
In his wit petition K Sadanandan, a schedul ed caste candi -
date, questioned the nethod of selection adopted by the Hi gh
Court by interview Both Snt. N Subhadra Amma and K/ Sada-
nandan preferred appeals to this Court by special leave. In
N. Subhadra Arama v. State of Kerala & Os., (C. A No. 4
163/ 85 deci ded on Septenber 10, 1985) this Court allowed the
appeal of N. Subhadra Amma, set aside the judgnment of the
Hi gh Court and directed the H gh Court to determ ne whether
she belonged to a schedul ed caste or not, and in case she
happened to be a schedul ed caste, her claimfor appointnent
to the post reserved for scheduled caste candidates be
considered. Simlarly, in K Sadanandan v. State of Kerala &
Os., (C.A No. 5693/85 decided on Decenmber 17, 1985) this
Court allowed the appeal of K Sadanandan set aside the
judgrment of the High Court and directed that his claim for
sel ection against the reserved post for scheduled caste
candi dates be considered afresh. The directions issued by
this Court in N. Subhadra Actma’s and K. Sadanandan’s cases
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directing the High Court to consider their nanes for ap-
poi ntnent to the post reserved for nenbers of the schedul ed
castes nust necessarily disturb the panel drawn up by the
H gh Court. In viewof the directions issued by this Court
whi ch have to be obeyed by the High Court, the entire ques-
tion has to be considered afresh in the Iight of the subse-
guent devel opnments.
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Various contentions have been advanced by | earned coun-
sel for the parties but on the view that we take it is not
necessary to deal with themall. W are grateful to the
| earned counsel for placing with great perspicuity, rmuch
| earning and resource their respective points of view They
have nmainly referred to the four decisions in Chandra Modhan
v. State of UP. & Os., [1967] 1 SCR 77,. A. Panduranga Rao
v. State of Andhra Pradesh & Ors., [1976] 1 SCR 620, Man
Subrat Jain v. State of Haryana & Ors., [1977] 2 SCR 361 and
MM CGupta & Os. v. State of Jammu & Kashmr & Ors., [1983]
1 SCR 593,

After. _the conclusion of the heating, the State Govern-
ment on —our request placed a copy of the letter of the
Acting Chief Justice dated June 14, 1984 addressed to the
Chief Mnister, which was not on record. In the letter he
stated that he was enclosing a panel of 14 names considered
suitable by the /'H gh Court for appointnent of District
Judges direct fromthe bar. In para 7 thereof, he explained
the basis on which the panel of names was prepared, nanely:
"In the panel of nanes enclosed, there is no candidate from
the ’'Latin-Catholics  and Angl o-1ndians’ group and so the
first vacancy will have to be allotted, under rule 15(a) of
the Kerala State and Subordinate Services Rules, 1958, to
"Oher Backward Casses’ in the 10th cycle of  rotation
taking into account the Explanation'to the annexure. The
panel includes two candi dates bel onging to 'Qher Backward
Cl asses’ nanely, Shri Rajappan Asari who is a Viswakarma and
Smt. K J. Teresa who is a Schedul ed Caste convert. But these
two conmunities are not included in item8 in rule 17(1) of
the Rules. There is also no Scheduled Caste candidates.
Under rule 15, therefore, we have to go down in the cycle of
rotation and allot the vacancy to a candi date from the group
"Ezhavas, Thiyyas and Billavas’'. The second vacancy has to
be filled up on the basis of " Open Conpetition’. The third
vacancy should go to 'O her Backward C asses’ as defined in
the Explanation. As there is no OB.C. candidate and  no
Schedul ed Caste candi date appropriate to the 12th rotation
in the annexure, and the Ezhava candi date appropriate to the
14th rotation is already approved for, this third reserved
vacancy has to be filled up fromanmong 'Mislims’ ( 16th
rotation)."

In these appeals, three main questions arise for deter-
m nation, namely: (i) Wiether the Hi gh Court’was “justified
in holding that the
156
Council of Mnisters could not have at the subsequent rneet-
ing held on February 28, 1985 'reviewed the situation -and
deci ded not to nake the appointnents contrary to the earlier
decision taken at the Cabinet neeting held on January 30,
1985 to make such appointnments on the recomrendati on of the
H gh Court. (ii) Wether the Hi gh Court could have issue a
wit or direction in the nature of mandanmus under Art. 226
directing the State Governnent, neaning the Governor, to
appoi nt respondents Nos. 1 and 3-6 as District Judges from
the bar under Art. 233(1) of the Constitution in accordance
with the recomrendation of the High Court, and contrary to
the decision of the Council of Mnisters taken on February
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28, 1985 not to appoint anybody fromthe panel forwarded by
the High Court. (iii) If the Hgh Court were of the view
that there was no full and effective consultation by the
State Government with the High Court as enjoined by Art.
233(1) of the Constitution and therefore the Governnent
could not have unilaterally rejected the panel of nanes
recormended by the Hi gh Court, whether the proper course for
the H gh Court was to have issued a wit or direction in the
nature of nmandanus requiring the State Government to convey
its views to the High Court as reflected in. the Chief
Mnister’'s letter dated March 4, 1985 and, if necessary.
make a fresh effort to find suitable candidates from the
conmuni ties or groups of comunities passed over.

The heart of the matter is that 'consultation’ between
the State Governnment and the High Court .in the nmatter of
appoi ntnent of District Judges under Art. 233(1) of the
Constitution rmust be real. full and effective. To make the
consul tation effective. there has to be an inter-change of
views ' between the Hi gh Court and the State Governnent. so
that any departure fromthe advice of "the H gh Court would
be explained to the H gh Court by the State Government. |If
the State Government were sinply to give lip service to the
principle of consultation and depart fromthe advice of the
Hi gh Court in making judicial appointments wthout referring
back to the High Court. the difficulties which prevent the
CGovernment from accepting its advice. the consultation would
not be effective and any appoi ntnent of a person as a Dis-
trict Judge by direct recruitnent fromthe bar or by prono-
tion fromthe judicial services under Art. 233(1) would be
invalid. Unless. the State CGovernnent were to convey to the
H gh Court the difficulties which prevent the  Governnent
from accepting its advice by referring back the matter the
consul tation woul d not be effective.

I ndubi tably. the power of appointnent of persons to be
District Judges conferred on the Governor. meaning the State
Gover nment .

157
under Art. 233(1) in consultation with the High Court is an
executive function. It has been settled by a long I|ine of

decisions of this Court starting from Chandra Mobart v.
State of UP. & Os., to MM CGupta & Os. etc. etc. v.
State of Jammu & Kashmir & O's., (supra) that the power of
the State Governnent is not absolute and unfettered but is
hedged in with conditions. The exercise of the power of the
Governor under Art. 233(1) in the matter of appointment of
District Judges is conditioned by co-

nsultation with the exerci se of the power that the power can
only be exercised in consultation with the H gh Court.

Appoi ntrent of persons to be, and the posting and prono-
tion of, District Judges in any State, shall be nmade by the
CGovernor of the State under Art. 233(1) in consultation with
the High Court exercising jurisdiction in relation to such
State. Sub-Art. (2) thereof provides that a person not
already in the service of the Union or of the State shall
only be eligible to be appointed as a District Judge if  he
has been for not |ess than seven years an Advocate or a
Pl eader and is recomended by the High Court for appoint-
ment. It is therefore obvious that eligibility of appoint-
ment of persons to be District Judges by direct recruitnment
from anongst the menbers of the bar depends entirely on the
recomendation of the H gh Court. The State Government has
no power to appoint any person as a District Judge except
from the panel of names forwarded by the H gh Court. As
stated, the decisions starting from Chandra Mohan v. State
of UWP. & Os., (supra) has established the principle as a
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rule of law, that consultation between the Governor and the
H gh Court in the matter of appointnent of District Judges
under Art. 233(1) nust not be enpty fornality but real, ful
and effective.

In Chandra Mohan v. State of U P. & Os., ,(supra) Subba
Rao CJ. speaking for a unani nobus court observed

"The exercise of the power of appointnent by
the Governor is conditioned by his consulta-
tion wth the High Court. that is to say, he
can only appoint a personto the post of
District Judge in consultation with the High
Court. The object of consultation is apparent.
The High Court is expected to know better than
the Governor.in regard to the suitability or
ot herwi se-of a person. belonging either to
the "Judicial service" or to the Bar, to be
appointed ~as a District Judge. Therefore. a
duty is enjoined on the Governor to make the
appointnent in consultation with a body which
is the appropriate authority to give advice to
hi m
158
These provisions indicate that the duty to
consul't is-so integrated with the exercise of
the power that the power can be exercised only
in consultation wth the person or persons
designated therein."
To the sane effect are the decisions in Chandranoul eshwar
Prasad v. Patna High Court & Ors., [1970] 2 SCR 666, High
Court of Punjab & Haryana etc. v. Sate of Haryana, [1975] 3
SCR 368, A. Panduranga Rao v. State of Andhra Pradesh & O's.
and MM Gupta & Os. v. State of Jamu & Kashnmir & Os.,
(supra).

In A Panduranga Rao v. State of Andhra Pradesh & Os.,
(supra) it was observed:

"CGovernnent was not bound to accept all the
recomendati ons but could tell the Hi gh Court
its reasons for not accepting the H gh Court’s
reconmendations in regard to certain persons.
If the H gh Court agreed with the reasons in
case of a particular person the recomrendation
in his case stood withdrawn and there was no
guestion of appointing him Even if the High
Court did not agree the final authority -was
the Governnment in the matter- of ~appointmnent
and for good reasons it could reject the High
Court’s recomendations. In either event it
could ask the H gh Court to make nmore recom
nendations in place of those who  have / been
rejected."

In MM Gupta & Ors. v. State of Jammu & Kashmir & Os.,
(supra) Amarendra Nath Sen, J. speaking for hinmseft and
Bhagwati & Pat hak, JJ. while dealing with the appoi ntment of
persons to be District Judges by the Governor under  Art.
233(1), viewed with concern the recent trend of interference
in the matter of judicial appointnents by the Executive both
at the Centre and the State |l evels and expressed the view
that healthy conventions and proper norms should be evolved
in the matter of these appointnents for safe-guarding the
i ndependence of the judiciary in conformty with the re-
qui rements of the Constitution. W fully endorse the princi-
ple deduced by himfromthe . various authorities of this
Court in these words:

"Normal ly, as a matter of rule, the reconmren-
dations made by the High Court for the ap-
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poi ntnent of a District Judge should be ac-
cepted by the State Governnment and the Gover-
159

nor should act on the same. If in any particu-
lar case, the State Government for good and
wei ghty reasons finds it difficult to accept
the recommendations of the H gh Court, the
State CGovernment should comunicate its views
to the H gh Court and the State Governnent
nmust have conplete and effective consultation
with the High Court in the matter. There can
be no doubt that if the H gh Court is con-
vinced that there are good and wei ghty reasons
for the objections on the part of the State
Government, the Hi gh Court wll undoubtedly
reconsi-der the matter and the recommendations
made by the H gh Court."

(Enmphasi's suppl i ed)

The Constitution of India provides in Arts. 124(2),
217(1) and 233(1) dealing with appoi ntnment of Judges from
the Supreme Court downwards and Art. 222(1) dealing with
transfer of a Judge fromone H gh Court to another for a
very delicate process of consultation between the executive
and the judiciary. The word 'consultation” in Art. 233(1)
nust bear the same /neaning as in these other provisions. The
plain neaning of the word 'consult’ as given in Shorter
Oxford English Dictionary, Vol. 1 at p. 409 is: ’'to take
counsel together, deliberate, confer, and the word ' consul -
tation’ means:’the action of consulting or taking counse
toget her; deliberation, conference. The word-~ ’'consultation
therefore inplies a conference of two or nore persons or an
i mpact of two or nobre mnds in respect of a topic.in order
to enable themto evolve a correct, or at least, a satisfac-
tory solution. In the words of Subba Rao, CJ. R Pushpam v.
State of Madras, AIR 1953 Mad. 392 cited by Chandrachud, J.
in Shethi’s case:

"In order that thetwo minds may be ‘able to
confer and produce a mutual inmpact, it is
essential that each must have for its consid-
eration full and identical facts, which can at
once constitute both the source and foundation
of the final decision.”
The concept of consultation in Art. 222(1) has been _deline-
ated by Chandrachud, J. in Union of India v. Sankal chand
H matl al Sheth & Anr., [1977] 4 SCC 193, in-his own illum -
nati ng | anguage:
"It casts an absolute obligation onthe Presi-
dent to consult the Chief Justice of India
before transferring a Judge from one / High
Court to another. The word 'nmay’ in Article
160
222(1) qualifies the last clause which' refers
to the transfer of a Judge and not the inter-
vening clause which refers to consultation
with the Chief Justice of India. The President
may or may not transfer a Judge fromone High
Court to another. He is not conpelled to do
so. But if he proposes to transfer a Judge. he
must consult the Chief Justice of India before
transferring the Judge. That is in the nature
of a condition precedent to the actual trans-
fer of the Judge. In other words, the transfer
of a High Court Judge to another Hi gh Court
cannot become effective unless the Chi ef
Justice of India is consulted by the President




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 28

in behal f of the proposed transfer. Indeed, it
is euphem stic to talk in ternms of effective-
ness, because the transfer of a H gh Court
Judge to another High Court is unconstitution-
al unless, before transferring the Judge, the
President consults the Chief Justice of India.

* % % * % % * % % * % %

* k%

(T)here can be no purposeful consideration of
a matter, in the absence of facts and circum
stances on the basis of which alone the nature
of the probleminvol ved can be appreciated and
the right decision taken. It nust, therefore,
follow that while consulting the Chief Jus-
tice, the President must nmake the relevant
data avail able to himon the basis of which he
can offer to the President the benefit of his
consi dered opinion. If the facts necessary to
arrive at a proper conclusion are not nmde
available to the Chief Justice, he nust ask
for them because, in casting on the President
the obligationto consult the Chief Justice,
the Constitution at the same tine nmust be
taken  to -have inmposed a duty on the Chief
Justice to express his opinion on nothing | ess
than a full consideration of the nmatter on
which he is entitled to be -consulted. The
ful fill ment by the President, of his constitu-
tional “obligationto place full facts before
the Chief Justice-and the performance by the
latter, of the duty to elicit facts which are
necessary to arrive at a proper conclusion are
parts of the same process and are conpl enen-
tary to each other. The faithful observance of
these may wel | earn a handsone divi dend usefu
to the adm nistrationof justice. Consultation
within the neaning of Article 222(1), there-
fore, means full and effective, not formal or
unproductive consul tation
161

Thus, deliberation is the quintessence of consultation.”
(Enphasi s suppli ed)

The argurment of Sri G Viswanatha lyer, |earned counse
appearing for the State Governnment is that the H-gh Court
had no authority or jurisdiction to issue a wit of nandanus
ordaining the State Governnent, meaning the Governor, to
appoi nt respondents Nos. 1 and 3-6 as District Judges under
Art. 233(1) in accordance with the recomendation of the
High Court, and contrary to the decision of the Council of
M nisters taken on February 28, 1985. He argues that the
Hi gh Court exceeded its jurisdiction in subjecting the
process of decision-nmaking by the Council of Mnisters to
judicial review and questions the propriety of the observa-
tions made by the High Court that the reasons furnished in
the letter of the Chief Mnister dated March 4, 1985 were no
reasons at all and that the governnental action was totally
arbitrary, irrational and inproper. He next argues that the
appoi ntnent of District Judges by the Governor in consulta-
tion with the H gh Court under Art. 233(1) is purely an
executive function and that the Governor is not bound to
accept the advice of the Hgh Court. In support of the
contention, reliance is placed on the decision of this Court
in Mani Subrat Jain v. State of Haryana & Ors., (supra). 1In
any event, no wit of mandanus lies in the case of non-
selection to a post. According to the learned counsel, it
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was open to the Government not to nmake any appoi ntnments at
all fromthe panel of nanes forwarded by the H gh Court if

the Government was of the opinion that the making of such
appoi ntnents would result in non-representation of certain
backward comunities or groups. It is said that while ad-
judging the suitability of candi dates was no doubt a func-
tion of the High Court but. at the sane tine, the Governnent
had the duty to ensure that the appointnment of District
Judges fromthe bar under Art. 233(1) in accordance with the
panel prepared by the Hi gh Court, was in conformty with r
2(b) of the Kerala State Hi gher Judicial Service Rules i.e.
in consonance with the schene of communal reservation. In
substance, the contention is that the scheme of conmmunal
reservation as laid down in rr. 14 to 17 of the Rules does
not conpel the State Governnent to pass over candi dates
bel onging to a conmunity or group of comunities by taking
recourse to the principle of-passing over in r. 15(a).
Finally, “the |earned counsel submts that if it were to be
hel d that 'there was no full and effective consultation wth
the Hi gh Court and therefore the State Governnent could not
have unilaterally rejected the panel, the proper course for
the Hi gh Court was to have issued a wit in the nature of
mandanus requiting the State Govern-
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nment to communicate its views to the Hgh Court with a view
toelicit its opinion and, if necessary, nmake a fresh effort
to find suitable candidates fromthe conmunities or groups
passed over before taking a final decision in the matter.
There is, in our opinion, sufficient force in these subm s-
si ons.

Argunents of Sri T.S.Krishnamoorthy |yer, |earned coun-
sel appearing for respondents nos. 3-6-were two-fold. His
main submission is that according to the decision ‘of this
Court in Shamsher Singh & Anr. v. State of Punjab, [1975] 1
SCR 8 14 the CGovernor nust act on the advice of the  Counci
of Mnisters. According to him there was no occasion for
the Council of Mnisters to have reviewed the situation and
deci ded not to appoint anybody fromthe panel contrary to
the decision taken on January 30, 1985, which was constitu-
tionally inpermissible. As the sequence of events woul d show
the i mmedi ate provocation for the subsequent decision of the
Cabi net taken on February 28, 1985 was the issue of an  ad-
interimprohibitory order by the H gh Court on February 21
1985 .restraining the State Governnment from nmking any
appoi ntnents for a period of one nonth. In fact, there was
no |legal inpedinment to the appoi ntnment of respondents nos.
3-6 as District Judges after the Council of ~Mnisters had
taken a decision at its neeting held on January 30, 1985 to
appoint themas District Judges on the recomendati on of the
Hi gh Court. Fromthe news item of the press conference held
by the Chief Mnister on January 31, 1985 as ’'reported in
t he Mat hrubhoomny and ot her Mal yal am newspapers, it was anmply
clear that the Government had decided to fill up four ' posts
and keep one vacancy open presumably for the Latin-Catholic
candidate since she had filed a wit petitionin the High
Court. It is subnmitted that all the formalities were com
plete and the only thing that remai ned was the issue of a
formal notification in the name of the CGovernor naking the
appoi ntnents, as required by Art. 166(1). Alternatively, the
| earned counsel contends that if the Governnent felt that
there were unsurnmountable difficulties in making the ap-
poi nt nents according to the panel drawn up by the H gh Court
due to non-representation of Latin-Catholics and Angl ol ndi-
ans, O her Backward C asses and Schedul ed Castes and Sched-
uled Tribes as expressed by the Chief Mnister in his letter
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dated March 4, 1985, and as reiterated in the return filed
in the High Court by the Secretary to the Governnent, Hone
Departnment, the State Governnent should have referred back
the mtter to the High Court requiring the High Court to
reconsi der the question of selection of candidates. 1In
essence, the contention is that the subsequent decision of
t he
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Council of Mnisters taken on February 28, 1985 was |iable
to be quashed for want of consultation with the Hi gh Court
as required by Art. 233(1), and the |earned counsel suggest-
ed that we should remt back the matter to the State CGovern-
ment with necessary directions. As to the power of the High
Court to grant a wit in the nature of mandamus, he contends
that respondents nos..3-6 having been recomended by the
High Court had a legitinmte expectation to be appointed as
Di strict Judges fromthe bar under Art. 233(1) and therefore
had the fight to approach the H gh Court for grant of neces-
sary relief.

Argunment. of Sri Subramanion Poti, |earned counsel ap-
pearing for respondent no. 1 was that the reasons furnished
by the Chief Mnister in his letter dated March 4, 1985 were
no reasons at all and-that the reason viz non-representation
of Latin-Catholics and Angl o-1ndi ans, O her Backward C asses
and Schedul ed Castes and Schedul ed Tri bes, could not be a
ground for rejection of the panel forwarded by the High
Court or furnish a basis to issue a fresh notification
inviting applications. He submits that r. 15(a) contenpl ates
that if a suitable candi date was not available. the vacancy
should be filled by a candi date belonging to the community
or group imediately next to the passed over conmunity or
group. The |l earned counsel contends that it was not suggest-
ed that the panel of names drawn up by the H gh Court was
not in conformity with the rules of comunal reservation
laid down inrr. 14 to 17 6f the Rules. If no candidates
were available fromthe communities Latin-Catholics and
Angl o-1 ndi ans. QO her Backward C asses and Schedul ed Castes
and Schedul ed Tribes, 8th,10th and 12 turns in the 'cycle of
rotation. the vacancy had to be filled up by respondent No.
1 Smt. A Lakshm kutty, an Ezhava conmunity candi date, 14th
in the cycle of rotation. According to him, there were no
"good and weighty reasons’ for the Council of MniSters in
wi t hhol ding fromthe Governor the recommendati on made by the
Hi gh Court which was plainly for a bad reason. Wile the
Council of Mnisters had the duty to advise the Governor in
the affairs of the State, it could not w thhold information
fromthe Governor. Alternatively, he adopted the argunent of
Sri T.S. Krishnanoorthy Iyer and contended that if it be
held that there was no full .and effective consultation
between the High Court and the State Government. the natter
be remtted back to the State CGovernnent for reconsideration
of the whol e question

We find it difficult to sustain the judgment of the Hi gh
Court or the reasons upon which it is based. The Hi gh Court

if we may say so without neaning any disrespect, fell into
an error in characterising the
164

reasons given on the basis of which the Council of Mnisters
reached a decision on February 28, 1985 to review their
earlier decision taken on January 30, 1985 and deci ded not
to appoint anybody as a District Judge fromthe panel of
nanes forwarded by the High Court which were ’'arbitrary,
illegal and inproper’. Apparently, the H gh Court was not
right inits viewthat the rejection of the panel for the
reason disclosed by the Council of Mnisters in his letter
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dated March 4, 1985 viz. due to non-representation of candi-
dates belonging to Latin-Catholics & Anglo-Indians, Oher
Backward Cl asses and Schedul ed Castes and Schedul ed Tri bes,
8th, 10th and 12th turns in the cycle of rotation, was ’'no
reason at all’. W are satisfied that the Hi gh Court could
not have upon this basis issued a wit of mandanus directing
the State Governnent i.e. the Governor to appoint respond-
ents Nos. 1 and 3-6 as District Judges under Art. 233(1) of
the Constitution. The High Court has virtually tendered on
advice to the Governor to act on the reconmendation of the
H gh Court i.e. contrary to the advice of the Council of
M nisters and thereby entered into the process of decision-
maki ng whi ch was constitutionally inpernissible.

The CGovernor has to act on the advice of the Council of
M nisters under Art. 163(1l) in the matter of appointnent of
District Judges under Art. 233(1) and not on the advice of
the Hi gh Court: Shansher Singh & Anr. v. State of Punjab,
(supra). Appointnent ~ of persons to be, and posting and
pronmotion  of,” District Judges by the Governor under Art.
233(1) i's ~purely an executive function. The Hi gh Court
therefore had no authority or jurisdiction to issue any wit
of mandamus of the kind conplained of. If was certainly not
open to the H gh Court to enbark upon an inquiry as to the
reasons which inpelled the Council of - Mnisters at the
neeting held on February 28, 1985 to review the decision
taken on January 30, 1985 and deci de not to appoint anyone
as a District Judge under Art. 233(1) from the panel of
names drawn up by the Hi gh Court. It was also not justified
in observing that the reasons as disclosed by the Chief
Mnister in his letter dated March 4, 1985, on the basis of
whi ch the Council of Mnisters on February 28, 1985 decided
not to appoint respondents Nos. 1 and 3-6 as District Judges
on the recommendation of the H gh Court viz. due 'to non-
representation of certain inmportant commnities or groups of
conmunities, were no reasons at-all and in any event, the
reasons given were bad in law. There is no basis, in our
opi nion, for the finding reached by the Hi gh Court. Learned
counsel for the State Governnent  rightly questioned the
authority and jurisdiction of the Hgh Court to have /issued
a wit of mandanmus commandi ng the State Governnment to make
certain appointnment of persons to be District Judges when
the
165
Council of Mnisters had taken a decision to the contrary.
According to him this was not a proper exercise of _powers
by the Hi gh Court under Art. 226 of the Constitution and in
any view of the matter, the issuance of a wit of mandanus
in the circunmstances was wholly inperm ssible. In our opin-
ion, the contention nust prevail

W nust refer to the case of Mani Subrat Jain v. /State
of Haryana & Ors., (supra) which was relied upon by |earned
counsel for the State CGovernment. It is well-settled that a
wit of mandanus is not a wit of course or a wit of right,
but is, as a rule, discretionary. There nmust be a judicially
enforceable right for the enforcenent of which a mandanus
will lie. The legal right to enforce the performance of a
duty nmust be in the applicant hinself. In general, there-
fore, the Court will only enforce the performance of statu-
tory duties by public bodies on application of a person who
can show that he has hinself a legal right to insist on such
performance. Applying the principles stated in Halsbury's
Laws of England, 4th edn., vol. 1, paragarph 122, this Court
observed that a person whose nane had been recommended for
appoi ntnent as a District Judge by the H gh Court under Art.
233(1) had no legal right to the post, nor was the Governor
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bound to act on the advice of the High Court and therefore
he coul d not ask for a nmandanus. It was observed:
"It is elementary though it is to be restated
that no one can ask for a mandanmus without a
| egal right.
The initial appointment of District Judges
under Article 233 is wthin the exclusive
jurisdiction of the Governnent after consulta-
tion with the High Court. The Governor is not
bound to act on the advice of the High Court.
The Hi gh Court reconmends the nanes of persons
for appointnent. If the nanes are recomended
by the High Court it is not obligatory on the
CGovernor to accept the recomendati on
(T)he consultation of the Governor wth the
H gh Court ~does not nean that the Governor
must ~accept what ever advice of reconmendation
is  given by the Hgh Court. Article 233 re-
quires that the Governor should obtain from
the High Court its views on the nerits and
denerits of
166
persons - sel ected for pronotion and direct
recrui'tnment.”
The existence of a/'right is the foundation of the jurisdic-
tion of a Court to/issue a wit of nandanus. The present
trend of judicial opinion appears to be that in the case of
non-sel ection to a post, no wit of nandanus lies. W howev-
er do not wish to rest the decision on the technical ground.
In our considered opinion, the decision of these appeals
nmust ultimately turn on the question whether there was real
full and effective consultation by the Governor with the
H gh Court wthin the nmeaning of Art. 233(1) before the
State Governnment reached a decision to reject the ' pane
forwarded by the Hi gh Court. As well-settled, the duty of
the Governor to consult the High Court in the matter of
appointnent of District Judges i's so integrated with the
exercise of his power that the power can only be ~“exercised
in the manner provided by Art. 233(1) or not at all. Nornal-
ly, as a matter of rule, the recommendati ons of the High
Court for the appointnent of a District Judge -should  be
accepted by the State Governnent and the Governor shoul d act
on the same. If, in any particular case, the State Govern-
nment for 'good and weighty reasons’ finds it difficult to
accept the recomendations of the Hgh Court, the State
CGovernment should comunicate its views to the Hi gh Court
and must have conplete and effective consultation with the
H gh Court in the matter. It nust therefore follow  that
before rejecting the panel forwarded by the H gh Court, the
State Governnent shoul d have conveyed its views to the High
Court to elicit its opinion, It should have taken'the High
Court into confidence and placed before it-the difficulties
that faced the CGovernment in acting upon the reconmenda-
tions, namely, that it would result in non-representation of
important conmunities |ike Latin-Catholics and Anglo-Indi-
ans, O her Backward C asses and Schedul ed Castes and Sched-
uled Tribes, as expressed by the Chief Mnister in his
letter dated March 4, 1985. The fulfilnent by the Governor
of his constitutional obligation to place full facts before
the Hi gh Court was a precondition before the State Govern-
ment could arrive at a decision not, to appoint respondents
nos. 1 and .3-6 as District Judges. On its part, there was a
constitutional obligation cast on the Hi gh Court under Art.
233(1) to express its opinion on a consideration of the
facts and circunmstances on the basis of which alone the
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nature of the problemcould be appreciated and the .right
decision taken. It nust accordingly be held that the State
Government was wong in taking a wunilateral decision to
cancel all steps taken in pursuance of the notification
dated Septenber 24, 1983 and to issue a fresh notification
inviting applica-
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tions, without taking the Hi gh Court into confidence. In the
prem ses, the proper course for the Hi gh Court to adopt was
to have issued a wit in the nature of nandamus requiring
the State Governnent to place before the H gh Court the
facts i.e. the difficulties as expressed in the letter of
the Chief Mnister dated March 4, 1985 to elicit its opin-
i on.

If the matter rested at that, there would be no diffi-
culty, but the High Court has gone a step further. The
i ssuance of a wit of mandanus by the Hi gh Court directing
the State CGovernnent i.e. the CGovernor to act on the recom
nmendati on of the High Court to fill up the five vacancies in
the post's of District Judges neant for direct recruitnent
fromthe nenbers of the bar under Art. 233(1) was constitu-
tionally inpermnissible.” A though the High Court was not
oblivious that the 'advice” of the Council of Mnisters to
reject the panel of fourteen names submitted by the High
Court could not be /subject to judicial review and that Art.
163(1) of the Constitution precludes an inquiry as to the
nature of the advice given by the Council off Mnisters to
the Governor, still it has issued a wit in the nature of
mandanus upon the basis that it is called upon to adjudge
the legality and propriety of the two decisions taken by the
State Governnent through the instrunentality of the Counci
of Mnisters. Relying upon the decisionof this Court in the
State of Rajasthan & Ors. v. Union of India, [1978] 1 SCR 1
it observed that so |l ong as the questionremai ns whet her the
Council of Mnisters acted within the limts of their power
or exceeded it, it can be decided by the Court. Apart ' from
saying that the reasons given.on the basis of which the
Council of Mnisters on February 28, 1985 reviewed 'their
earlier decision of January 30, 1985 and decided not to
appoi nt respondents nos. 1 and 3-6 as District Judges on the
recomendati on of the High Court viz. due to non-representa-
tion of candidates belonging to Latin-Catholics and Anglo-
I ndians, O her Backward Cl asses and Schedul ed Castes and

Schedul ed Tribes, were no reasons at all, and that -the
action of 'the State Governnent in rejecting the panel sent
by the High Court was totally arbitrary, illegal and inprop-

er, it further observed that 'there was an overt attenpt on
the part of the State Government to appoint persons  from
out side the panel’ which was constitutionally inperm ssible,
and relied on the proposition laid down in Padfied s/ case
that 'if the Mnister gave no reasons, the Court might infer

that he had no good reasons to give'. It accordingly held
that the action of the State Governnent had no rationa
nexus to the object sought to be achieved i.e. inplenenta-

tion of the scheme of comunal reservation laid down in rr

14 to 17 of the Kerala State & Subordinate Services Rules

made applicable by Note beneath r. 2(b) of the Kerala State

H gher Judicial Service Rules.
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In comng to that conclusion, the H gh Court relied upon

the follow ng observations of Bhagwati, J. in the State of

Rajasthan & Ors. v. Union of India, (supra) to the effect:
"I't will, therefore, be seen that nerely
because a question has a political colour, the
Court cannot fold its hands in despair and
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declare "Judicial hands off". So long as a
guestion arises whether an authority under the
Constitution has acted within the Ilimts of
its power or exceeded it, it can certainly be
decided by the Court. Indeed it would be its
constitutional obl i gation to do
SO ... Every organ of governnent, be
it the executive or the legislature or the
judiciary, derives its authority from the
Constitution and it has to act wthin the
[imts of its authority."

Followng this 1line of reasoning, the H gh Court ob-
serves that 'every activity of the Government nust be in-
formed with reason and every action taken by the State
CGovernment nust be in public interest and the action would
be invalid if it is unreasonable or lacking the quality of
public interest. Wth respect, the H gh Court was in error
in working this principle, which on the contrary, |ands
support to the contention of the State Governnent that the
Hi gh Court exceeded its jurisdiction in issuing the wit of
Mandanus - conplai ned of the reason for this is obvious. Qur
Constitution does not envisage a rigid separation of powers.
For exanple, the power to pronulgate on Odinance which
undi sputedly, is alegislative power, is conferred on the
executive under Art. 123. Even though this is so, the re-
spective powers of the three wings of the State are well-
defined with the object that each wing nust function wthin
the field earmarked for it. The object of such demarcation
is to exclude the possibility of encroachnment on the field
earmarked for one wing by the other or others. As long as
each wing of the State functions within the field carved out
and shows due deference for the other two branches, there
would arise no difficulty in the working of the Constitu-
tion. But the trouble arises when one wing of the  State
tries to encroach on the field reserved for the other. It is
in the above context that special responsibility devolves
upon the Judges to avoid an over-activist approach’ and to
ensure that they do not trespass within the spheres ear-

marked for the other two branches of the State. I'n our
opi ni on, the Hi gh Court could not intervene at a stage where
the Council of Mnisters had reviewed the situation and

decided to reject the panel sent by the High Court and  not
to appoint any of the five advocates to be District ~Judges
except by issuing a wit in the nature of mandanus requiting
the State Governnent to refer back the
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matter to the High Court for reconsideration.in the event
the H gh Court came to the conclusion that there was no ful
and effective consultation,

W find it difficult to fully subscribe to “the view
expressed by the High Court that the action of the @ State
Government  was not inforned with reason or that it was not
in public interest. It cannot be said that there was —-any
impropriety involved in the Chief Mnister witing to the
Actg. Chief Justice placing the views of the Governnent. The
H gh Court failed to appreciate that the Chief Mnister
expressed his unhappiness that due to adherence to the
principle of passing over the Government was not able to
implenent its policy of giving adequate representation to
candi dates belonging to Latin-Catholics and Anglo-Indians,
O her Backward C asses and Schedul ed Castes and Schedul ed
Tribes. Further, as the vacancies that would occur for
direct recruitnent in the cadre of District Judges would
only be few, the usual procedure of passing over conmmunities
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could not be nade good in the near future, and that the
adoption of that course woul d cause negl ect of very backward
conmunities for a long tine. May be, the Governnent thought,
al beit wongly, that the principle of passing over enbodied
in rule 15(a) of the Rules being an integral part of the
process of appointment, the ultimte decision on the ques-
tion whether recourse should be had to that principle was
one for the Government to take. W are quite clear in our
mnd that the Government was nisled on that aspect.

Normal Iy, the principle of passing over laid down in r
15(a) of the Rules in as integral part of the process of
appoi ntnent and therefore the Government being the appoint-
nment authority would have the right to take a decision in
the matter. But the Governnent failed to appreciate that the
H gh Court plays a decisiverole in the matter of appoint-
ment of District Judges under Art. 233(1). Adjudging suit-
ability of a candidate for appointment as a District Judge
under Art. 233(1) is a function of the H gh Court which nust
necessarily inply “that if the Hgh Court finds that the
candi date belonging to a particular community or group 1is
not suitable for appointnent, it has to find a candidate
from the comunity or group next following in the cycle of
rotation- It nust logically follow, as a necessary conse-
guence that it is for the High Court to decide whether or
not a. particular /community or group should be passed over
under r. 15(a) of the Rules for want of ‘a suitable candidate
and the vacancy be filled up fromthe community or group
i medi ately next to the passed over comunity or group in
the order of rotation or sub-rotation provided in r. 14(c).
Al that the State
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CGovernment could do was to convey to the High Court the
difficulties faced by the Government in -inplenmenting the
recomendations. It nust accordingly be held that the  State
CGovernment wongly assuned to itself the power to decide the
guesti on whether the principle of passing over laid down in
r. 15(a) of the Rules should be resorted to or not.

There was quite sonme discussion at the bar as to whether
the Council of Mnisters could have reviewed their earlier
deci sion and decided not to appoint anybody fromthe pane
of nanmes forwarded by the H gh Court and to issue a fresh
notification inviting applications. The answer to the ques-
tion is self-evident. Merely because the Chief Mnister
bri ef ed, the press on January 31, 1985 as regards the
decision taken at the neeting of the Council of Mnisters
held on the previous day and the news of the press confer-
ence was published in the Mathrubhoom and other Ml yal am
newspapers to the effect that the Government had decided to
fill up four posts of District Judges, it could not be  said
that there was an order of the State Government ~in the
manner required by Art. 166(1). Wat the news item conveyed
was that the Council of Mnisters had taken a decision to
advise the GCovernor to appoint respondents nos. 3-6 as
District Judges. The CGovernor has to act with the aid -and
advice of the Council of Mnisters as required by Art.
163(1). Whatever the Council of Mnisters may say in regard
to a particular matter, does not becone the action of the
State CGovernment till the advice of the Council of Mnisters
is accepted or deened to be accepted by the Head of the
State. Before an advice of the Council of Mnisters anobunts
to an order of the State Governnent, there are two require-
nents to be ful-filled. nanely: (1) The order of the State
CGovernment had to be expressed in the nane of the Governor
as required by Art. 166(1). and (2) It has to be conmunicat -
ed to the persons concerned. See: Staff of Punjab v. Sodhi
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Sukhdev Singh, [1961] 2 SCR 371 and Bachhittar Singh v.
State of Punjab. [1962] Suppl. SCR 713. It nust therefore
follow that wunless and until the decision taken by the
Council of Mnisters on January 30, 1985 was translated into
action by the issue of a notification expressed in the name
of the Governor as required by Art. 166(1), it could not be
said to be an order of the State Government. Until then. the
earlier decision of the Council of Mnisters was only a
tentative one and it was therefore fully conpetent for the
Hi gh Court to reconsider the natter and cone to a fresh
deci si on.

It is said reflect that there should have been this
unfortunate discord between the High Court and the State
Gover nnent over the
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direct recruitnent ~of District Judges fromthe bar under
Art. 233(1). This-was mainly because there was failure to
appreciate on the part of both the respective functions of
each. W hope and trust that the State Governnent and the
H gh Court- in the consultative process would conme to a
solution —of the problemacceptable to both as early as
possi bl e.

At our request, the Registrar of the H gh Court has
furnished us with requisite information on the strength of
cadre of District Judges. Fromthe Note prepared by him the
picture that energes is this. Under the proviso to r. 2(b)
of the Kerala State Hi gher Judicial Service Rules, one-third
of the permanent posts of District Judges including Selec-
tion Gade District Judges has to be filled up or reserved
to be filled up by direct recruitment. The nunber of pernma-
nent places of District Judges is 29. There is only one
District Judge at present who is a direct  recruit. The
nunber of posts has increased with the creation of . three
posts of Mdtor Accidents Cains Tribunal's at Pal ghat, Man-
jeri and Tellichen which started functioning from June 1
198 1, and becane permanent by June-1l, 1986. Thus the numnber
of pernmanent posts of District Judges has gone up/ to 32.
Therefore, there arises the need for filling up ten posts of
District Judges by direct recruitnent. Even after the fill-
ing up of five vacancies with which we are concerned, there
would still remain scope for selecting four nore District
Judges fromthe bar. Wth the elevation of Sri K T. Thomas
and Sri K. Sreedharan who were both directly recruited from
the bar, there would be need for filling up the posts  of
District Judges vacated by them Due to the constitutiona
i npasse created, the matter is at a standstill.

In the result, the appeals succeed and are allowed to
the extent indicated herein. The judgment and order of the
Hi gh Court directing the issuance of a wit of nandanus
conmandi ng the State Governnent to appoi nt respondents,/ Nos.
1 and 3-6 as District Judges under Art. 233(1) of ‘the Con-
stitution are set aside. We instead direct that a wit in
the nature of mandanus shall be issued to the State Govern-
ment requiring it to conmmunicate its views to the H gh Court
to elicit its opinion within six weeks fromtoday and, if
necessary, nmake a fresh effort to find suitable candi dates
from the communities or groups of conmunities passed over
before taking a final decision in the mtter. |In conse-
guence, the State Government’s decision not to make appoint-
ments fromthe panel forwarded by the High Court and to re-
notify the vacancies nust stand quashed. The H gh Court
shal | al so comply
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with the directions issued by this Court in tw cases of
Smt. N Subhadra Arnrna and K Sadanandan. W nake it clear
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the choice of candidates lies entirely with the

Ther e shal

be no order

as to costs.

Appeal s

Hi gh

al -




