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I N THE SUPREME COURT OF | NDI A
CIVIL ORI G NAL JURI SDI CTI ON
WRI T PETITION (CIVIL) NO 805 OF 1993

T. N. Seshan,
Chi ef El ection Comm ssioner of India
Ver sus
Union of India & Os.
WI TH

WRIT PETITION (CIVIL) NO 791 OF 1993

Cho S. Ramaswany

Ver sus
Union of India & others

Wl TH

WRIT PETITION (CIVIL) NO 825 OF 1993

B. K. Rai & Another

versus
Union of India & Qthers

Wl T H

WRLT PETI TI ON NO. 268 OF 1994

Conmon Cause
A Regi stered Soci ety

versus
Union of India & O hers

JUDGMENT
AHMADI, CJI
The President of India, in exercise of powers conferred

upon himby clause (1) of Arlicle 123 of the Conslilution of
India, promulgated an O dinance (No:32 of 1993) entitled
"The Chi ef El ectiion Comni ssi oner and ot her El ecti on
Comm ssioners (Condition of Service) Amendnment - Ordinance,
1993" (hereinafter called "the Odinance’) to anend "The
Chief Election Commi ssi oner and ot her Conmi ssi oners
(Condition of Service) Act, 1991" (hereinafter called "the
Act’). This Ordinance was published in the Gazette of India
on Cctober 1, 1993. Before we notice the anendnments made in
the 1991 Act, by the said Ordinance it may be appropriate to
notice the provisions of the 1991 Act. As the long title of
the Act suggests it |ays down the conditions of service of
the Chief Election Comm ssioner (hereinafter called ’'the
CEC ) and Election Comissioners (hereinafter called ’'the
ECs’) appointed under Article 324 of the Constitution _of
India. Section 3(1) provides that the CEC shall be paid a
salary which is equal to the salary of a Judge of the
Supreme Court of India. Section 3(2) says that an EC shal
be paid a salary which is equal to the salary of a Judge of
a High Court Section 4 lays down the termof office of the
CEC and ECs to be six years from the date. on which the
i ncunbent assunmes charge of his office provided that the
i ncurbent shall vacale his office on his attaining, in the
case of the CEC, the age of 65 years and the EC the age of
62 years, notwithtanding the fact that the termof “office is
for a period of six years. Section 8 extends the benefit of
travelling all owance, rent free residence, exenption from
payment of income-tax on the value of such rent free
resi dence, conveyance facility, sunptuary allowance, nedica
facitilies, etc., as applicable to a Judge of the Suprene
Court or a Judge of the H gh Court to the CEC and the EC,
respectively, By the Ordinance the title of the Act was
sought to be amended by substituting the words "and to
provide for the procedure for transaction of business by the
El ecti on Commi ssion and for matters" for the words "and for
matters". By the substitution of these words the long title
to the Act. got, further elongaled as an Act, to del erm ne
the conditions of service of the CEC and other ECs and to
provide for the procedure for transaction of business by the
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El ecti on Commission and for matters connected therewith or
incidental thereto. 1In section 1 of the Principal Act for
the words and brackets "the Chief Election Conm ssioner and
ot her Election Comm ssioners (Condition of Service)" the
words and brackets "the Election Conm ssion (Conditions of
Service of El ecti on Commi ssioners and Transaction of
Busi ness)" cane to be substituted with the result that the
anmended provision read as the El ecti on Conmi ssion (Condition
of Service of Election Comnissioners and Transaction of
Busi ness) Act, 1991. The definition clause in section 2 also
underwent a change, in that, the extant clause (b) came to
be renunbered as clause (c) and a new clause (b) cane to be
substituted by which the expression "Election Conm ssion"
came to be defined as Election Commission referred to in
Article 324 of the Constitution of India. Consequent.
Changes were also nade elsewhere. In sub-section (1) of
section 3, after the words "Chief Election Comr ssioner",
the words "and other ~ El ection Conm ssioners” cane to be
inserted with the result they cane to be placed at par in
regard to sal ary payable to them and sub-section (2) canme to
be omitted. In section 4the first proviso came to be
substituted as under :

"Provided that where the Chief Election

Comm ssi oner or an El ecti on Conm ssi oner

affains the age of 65 years before the

expiry of the said termof six years, he

shall vacate ' his office on the date on

whi ch he attains the said age."
Thus the age of superannuation-of both the CEC and the ECs
was fixed at 65 vyears. If they attain the age of 65 years
before conpleting their tenure of six years they would in
view of the proviso have to vacate office on attaining the
age of 65 years. In Section 6, sub-section (2), after the
words " Chi ef El ection Commissioner" ~the words @"or an
El ecti on Conmi ssioner" cane to be inserted and for the words
"sub-section (4)" the words "sub-section (3)" <cane to be
substituted. It further provided  for the deletion of sub-
section (3) and for renunbering sub-section (4) as sub-
section (3) and provided that in clause (b) the words "or as
the case may be, 62 years" shall be onitted. After section 8
in the Principal Act, by the Odinance a new Chapter came to
be inserted conprising of two provisions, nanely, Sections 9
and 10. The new Chapter so inserted is relevant for our
purpose and may be reproduced at this stage:

"CHAPTER 111

TRANSACTION OF BUSINESS OF ELECTION
COW SSI ON

9. The busi ness of the El ecti on
Comm ssion shall be transact ed in
accordance with the provisions of this
Act .

10(1) The Election Conmission nay, by
unani nous deci si on, regul ate t he

procedure for transacti on of the
busi ness as also allocation of the
busi ness anongst the Chief Election
Conmmi ssi oner and ot her El ection
Conmi ssi oners

(2) Save as provided in sub section (1)
all business of the Election Comm ssion
shall, as far as possible, be transacted
unani nousl y.

(3) Subject to the provisions of sub-
section (2), if the Chief Election
Conmi ssioner differ in opinion on any
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matter, such matter shall be decided
according to t he opi ni on of t he
majority."

On the day of publication of the Odinance, 1st
Cct ober, 1993, the President of India, in exercise of powers
conferred by clause 2 of Article 324 of the constitution of
India, fixed, wuntil further orders, the number of Election
Conmi ssioners (other than the CEC) at two. By a further
notification of even date the President was pleased to
appoint M. MS.GIll and M.G V.G Krishnanmurthy as El ection
Conmi ssioners with effect from 1st Cctober, 1993.

The first salvo was fired by Cho. S Ramaswanmy, a
journalist, on 13th October, 1993. By a Wit Petition
(Givil) No.791 of 1993 he prayed for a declaration that the
Ordi nance was arbitrary, unconstitutional and void and for
i ssuance of a wit of certiorari to quash the notifications
fixing the nunber of Election Conm ssioners at two and the
appoi ntnent of M.MS Gll and, M.G V.G Krishnanurt hy made
thereunder. This was followed by Wit Petition No.805 of
1993 by ‘the incunmbent CEC hinself clainmng sinilar reliefs
on 26th COctober, 1993, Two other wit petitions were also
filed questioning the validity of the Odinance and the
notifications referred to earlier. Three of these wit
petitions cane up for prelimnary hearing on Novenber 15,
1993. Wiile admttingthe wit petitions and directing rule
toissue in all of them in the wit petition filed by the
CEC notice on the application for _interimstay as well as
for production of docurments was ordered to i ssue and an ad-
interimorder to the follow ng effect was passed:

"Until further orders, to ensure

snmooth and effective working of the

Commi ssion and also to avoid confusion

both in the adnministration as well as-in

the electoral process, we direct that

the Chief Election Conmmssioner shal

remain in conplete overall control of

the Conmission’s work. He may asoertain

the views of other Comm ssioners or such

of them as he chooses, on the issues

that may come up before the Conmi ssion

fromtine to tinme. However, he will not
be bound their views. It is also made
cl ear t hat t he Chi ef El ecti on
Commi ssioner alone wll be entitled to

i ssue instructions to the Conmm ssion's

staff as well as to the outside agencies

and that no other Conmm ssioner wll

i ssue such instructions."
By a subsequent order dated 15.12.1993, after hearing the
| earned Allorney General for the Union of India and the
| earned Advocates General for the States of Maharashtra and

West  Bengal , the Court directed that all the State
CGovernments who want to be heard will be heard through their
counsel and further directed that the interim order shall
continue till further orders. iastly, it observed that since

guestions involved related to the interpretation of Article
324 in particular, the matters should be placed before a
Constitution Bench.

During the pendency of the aforesaid Wit Petitions,
the Ordinance becane an Act (Act No.4 of 1994) on 4th
January, 1994 without any change.

Before we proceed further it would be proper to notice
Article 324 of the Constitution. It reads as under

"324. Superintendence, direction and

control of elections to be vested in an
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El ection Conmi ssi on. - - (1) The
superintendence, direction and contro
of the preparation of the electora
rolls for, and the conduct of, al
el ections to Parliament and to the
| egi sl ature of every state and of
elections to the offices of President
and Vice-President hel d under this

Constitution shall be vested in a
Conmi ssi on (referred to in this
Constitution as t he El ecti on

Conmi ssi on) .

(2) The El ection Conmi ssi on shal
consi st of t he Chi ef El ecti on
Conmi ssi oner and _such nunber of other
El ecti on Commi ssi oner -and such nunber of
ot her El ection Conm ssioners, if any, as
the President may fromtine to tine fix
and 'the appoi ntnent  of t he Chi ef
El ection Conm ssioner and ot her El ection
Conmi-ssioners shall, subject to the
provisions of any law nade in that
behal f by Parliament, be made by the
Pr esi dent .

(3) When any ot her El ection Comm ssioner
is so appoi nted the Chief Election
Conmi ssi oner shall act, as the Chairman
of the El ection Comm ssion

(4) Before each general election to the
House of the Peopl e and to the
| egi sl ative Assenbly of each State, and
before the first general election and
thereafter before each biennial election
to the Legislative Council of each State

havi ng such Council, the President may
al so appoint after consulation with the
El ection Conmi ssi on such Regi ona

Conmi ssi oners as he nay consi der
necessary to assi st t he El ection
Conmission in the performance of the
functions conferred on the Conm ssion by
cl ause (1).

(5) Subject to the provisions of any |aw
nmade by Parlianent, the conditions of
service and tenure of office of the
El ecti on Conmi ssioners and the Regional

Conmi ssi oners shall be such as the
President may by rul e determne:

Provi ded t hat t he Chi ef El ecti on
Comm ssioner shall not be renoved from
his office except in |like manner and on
the like grounds as a Judge of the
Supreme Court and the conditions of
service of the Chi ef El ecti on
Comm ssi oner shall not be varied to his
di sadvant age after his appoi ntnent:

Provi ded further that any other Election
Conmi ssi oner or a Regional Commi ssioner
shall not be renoved from office except
on the recommendati on of the Chief
El ecti on Conmi ssi oner.

(6) The President, or the Governor of a
State, shall, when so requested by the
El ecti on Comm ssion, nmake available to
the El ection Comm ssion or to a Regiona




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 23

Conmi ssi oner such staff as may be

necessary for the discharge of the

functions conferred on the Election

Comm ssion by clause (1)."

The abridged factual matrix on which the constitutiona
validily of the Ordinance (now Act) and the consequentia
orders and appointrments of the ECs have been questioned in
the above petitions may be broadly indicated at this stage
as follows:

The present ECE clains that after his appointnment on
12.12.1990 he insisted on strict conmpliance with the node
Code of Conduct by all political parties and candi dates for
el ection and |ook stern  action against infractions thereof
regardl ess of the political party or candidate involved. The
ruling party at the centre was irked as a few of the bye-
el ections of the ruling party |eaders/cabinet, mnisters
were put off for the Government’'s failure to deploy
sufficient staff~ and police force for the elections and the
ruling party lost the elections in Tripura on account of
strict action taken by the CEC against erring officials &
consequent postponenent of elections. The ruling party made
attenpts to influence the CEC but could not do so as he did
not allow the em ssaries of the party to meet him The CEC
also filed a wit petition in the Suprene Court for
enforcing the constitutional right of the El ection
Conmi ssion for staff and force. The CEC declined to postpone
elections for four State assenblies despite requests from
the ruling party,including the Prine Mnister, got irritated
with such unbending attitude of the CEC. The ruling party,
therefore, with a view to freeze the powers of the CEC and
to prevent himfrom taking any action against violation of
code of conduct chose to amend the | aw and misused the power
of the President under Article 324(2) of the Constitution by
issuing the notification dated 1st Cctober, 1993 fixing the
nunber of ECs at two and sinmultaneously appointing M. MS
Gll & M. GV.G Krishnamurthy as the other two ECs.

The CEC not only inpotes nmlafides for the issuance of
the aforesaid notifications & appointnments but al so all eges
that the intention behind issuing the Odinance was to
sideline the CEC and to erode his authority so that the
ruling party at the centre could extract favourable orders
by using the services of the newy appoi nted ECs.

Sections 9 & 10 of the Odinance (now Act) are
chal l enged as ultra vires the Constitution on the plea that
they are inconsistent with the scheme underlying Article 324
of the Constitution, in that, the said Article 324 did not
give any power to the Parlianent to frane rules for
transaction of business of the Election Conmm ssion. Section
10 is also challenged on the ground that it is arbitrary and
unworkable, So also the notification fixing the nunber of
other ECs at two is challenged as arbitrary and violative of
Article 14 of the Constitution

The writ petitions are resisted by the respondents,
viz., the Union of India and the two other ECs, M. MS.
GIll & M. GV.G Krishnamurthy as wholly m sconceived. |t
is contended on behalf of the Union Government that various
advi sory bodies had from tinme to tine called for a nulti-
menber body had any connection with the alleged disconfiture
of the ruling party at the centre on account of the stiff
attitude of the CEC. It is further stated that the nmulti-
menber body would not have been able to function w thout a
supporting statute providing for dealing with different
situations likely to arise in the course of transaction of
busi ness. The Ordinance was framed keeping in view the
observations made in this regard by this Court in the case
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of S.S. Dhanoa Vs. UOT. & Os. (1991) 3 SCC 567. It is
strongly denied that the changes in the law were nade
nmal afide with a viewto laning the CEC into submi ssion or to
erode his authority by providing that, in the event of a
di fference of opinion, the majority view would prevail. It
is contended that the plain |anguage of Article 324(2)
envisages a mnulti-menber Comm ssion and, therefore, any
exerci se undertaken to achieve that objective would be
consistent with the schene of the said constitutiona
provi sion and could, therefore, never be branded as nal afi de
or ultravires the Constitution. A provision to the
effect that, in the event of a difference of opinion between
the three nenbers of the Election Conmission, the majority
vi ew shoul d prevail is consistent with denocratic principles
and can never be described as arbitrary or ultravires
Article 14 of the Constitution. The Union of India, has,
therefore, contended that the ~wit petitions are wholly
m sconcei ved and deserve to be dism ssed with costs.

The Preanble of our Constitution proclains that we are
a Denocratic Republic. Denpbcracy being the basic feature of
our constitutional set up, there can be no two opinion that
free and fair elections to our |legislative bodies alone
woul d guarantee the growh  of a healthy denocracy in the
country. In order to ensure the purity of the election
process it was thought by our Constitution-nakers that the
responsibility to hold free and fair elections in the
country should be entrusted to an _independent body which
woul d be i nsulated from political and/ or executive
interference. It is inherent in a denocratic set up that the
agency which is entrusted the task of holding elections to
the legislatures should be fully insulated so that it can
function as an independent agency free from externa
pressures from the party in power or executive of \the day.
This objective is achieved by the setting up of an El ection
Conmi ssion, a permanent body, —under Article 324(1) of the
Constitution. The superintendence, direction and control of
the entire election process in the country has been vested
under the said clause in a conmssion called the Election
Conmi ssion. Clause (2) of the said article then provides for
the constitution of the El ection Conmission by providing
that it shall consist of the CEC and such nunber of ECs, if
any, as the President, may fromtime to time fix. It is thus
obvious from the plain |anguage of this clause that the
El ection Commission is conposed of the CEC and, when they
have been appointed, the ECs. The office of the CEC is
envi saged to be a permanent fixture but that cannot be said
of the ECs as is nade manifest fromthe use of the words "if
any". Dr. Anbedkar while explaining the purport of _this
cl ause during the debate in the Constituent Assenbly said:

"Sub-cl ause (2) says that there shall be

a Chief Election Commi ssioner and such

other Election Conmmi ssioners as the

Presi dent may, from tine to time

appoint. There were two alternatives

before the Drafting Conmttee, nanely,

either to have a per manent , body

consisting of four or five nmenbers of

the Election Commi ssi on who would

continue in office throughout w thout

any break, or to permt the President to

have an ad hoc body appointed at the

time when there is an election on the

anvil. The Commttee has steered a

m ddl e cour se. What t he Drafting

Conmittee Proposes by sub-clause (2) is
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to have permanently in office one nan

called the Chief Election Commi ssioner

so that the skeleton machinery would

al ways be avail able."

It is crystal clear fromthe plain |anguage of the said
clause (2) that our Constitution-nakers realised the need to
set up an independent body or conm ssion which would be
permanently in session with atleast one officer, nanely, the
CEC, and left it to the President to further add to the
Conmi ssi on such nunber of ECs as he nay consider appropriate
fromtime to tine. Cause (3) of the said article makes it
clear that when the Election Conmission is a multi-nenber
body the CEC shall act as its Chairman. Wat will be his
role as a Chairman has not been specifically spell out by
the said article and we wll deal wth this question
hereafter. Clause (4) of the said article further provides
for the appointrment of RCs to assist the Election Comni ssion
in the performance of" its functions set out in clause (1).
This, in /brief, isthe scheme of Article 324 insofar as the
constitution of the Election Conm ssion is concerned.

W may now briefly notice ‘the position of each
functionary of the Election Conmission. In the first place,
clause (2) states that the appointment of the CEC and ot her
ECs shall, subject to any law nmade in that behalf by
Parlianment, be made by the President. Thus the President
shal |l be the appointing authority. O ause (5) provides that
subject to any law made by Parlianent, The conditions of
service and the lenure of office of the RCs shall be such as
may be deternmined by rule nade by the president. of course
the RCs do not form part of the Election Conmm ssion but. are
appointed nerely to help the conm ssion, that is to say, the
CEC and the ECs if any. As we have pointed out earlier the
| enure, salaries, allowances and other perquisites ' of the
CEC and ECs had been fixed under the Act as equivalent to a
Judge of the Supreme Court and the H gh Court, respectively.
Thi s has undergone a change after the ordi nance which has so
amended the Act as to place them on par. However,the proviso
to clause (4) of Article 324 says (i) the CEC shall not be
renoved from his office except in Iike manner ~ and on the
like grounds as a Judge of the Suprene Court and (ii) the
condition of service of the CEC shall not be varied to his
di sadvantage after his appointnent. These two limtations on
the power of Parliament are intended to protect the
i ndependence of the CEC from political and/or —executive
interference. In the case of Ecs as well as Rcs the second
proviso to clause(5) provides that they shall not be renpved
fromoffice except on the recomendati on of the CEC. It may
al so be noticed that while under «clause (4), (before the
appoi ntnent of the RCs, consultation with the Election
Conmi ssion (not CEC) is necessary, there is nho such
requirement in the case of appointnments of “ECs. The
provision that the ECs and the RCs once appoi nted cannot be
renoved fromoffice before the expiry of their tenure except
on the recomendati on of the CEC ensures their independence.
The scheme of Article 324 in this behalf is that after
insulating the CEC by the first proviso to clause (5), the
ECs and the RCs have been assured independence of
functioning by providing that they cannot be renpved except
on the recomendati on of the CEC. of course, t he
recomendati on for renoval nust be based on intelligible,
and cogent considerations which would have relation to
efficient functioning of the Election Comm ssion. That is so
because this privilege has been conferred on the CEC to
ensure that the ECs as well as the RCs are not at the nercy
of political or executive bosses of the day. It is necessary
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to relise that this check on the executive's power to renpve
is built into the second proviso to clause (5) to safeguard
the i ndependence of not only these functionaries but the
El ecti on Commi ssion as a body. If, therefore, the power were
to be exercisable by the CEC as per his whimand capri ce,
the CEC hinmsel f woul d becone an instrument of oppression and
woul d destroy the independence of the ECs and the RCs if
they are required to function under the threat of the CEC
recormending their renoval. It is, therefore, needless to
enphasi se that the CEC nust exercise this power only when
there exist wvalid reasons which are conducive to efficient
functioning of the Election Commission. This, briefly
stated, indicates the status of the various functionaries
constituting the El ecti on Conmi ssion

The concept of plurality is wit large on the face of
Article 324, clause (2) whereof clearly envisages a nmulti-
menber Election Conm ssion conprising the CEC and one or
nore ECs.  Visualising such a situation, clause (3) provides
that in the case of a multi-nenber body the CEC will be its
Chairman. If a multi-nmenber ~ Election Comm ssion was not
contenpl ated where was the need to provide in clause (3) for
the CEC to act as its Chairman? There is, therefore, no room
for doubt that the Election Conmission could be a multi-
menber body. |If Article 324 does contenplate a nulti-nmenber
body, the inpugned notifications providing for the other two
ECs cannot be faulted solely on that ground. W nay here
gquote, with approval, the observations of a two-Judge Bench
of this Court in 'S.S.Dhanoa v. Union of India and Qhers
(1991) 3 SCC 567, vide paragraph 26:

"There is no doubt that two heads are

better than one, and particularly when

an institution like the El ecti on

Commi ssion is entrusted with vi ta

functions, and is arned wth exclusive

uncontroll ed powers to execute them it

is both necessary and desirabl e that the

powers are not exerci sed by one

i ndi vidual, however, all-wi se he may be.

It ill conforms the tenets of the

denocratic rule. It is true ‘that the

i ndependence of an institution depends

upon the persons who main it and not on

their nunber. A single individual nmay

sonetines prove capable of wthstanding

all the pulls and pressures, which many

may not. However, when vast powers are

exercised by an institution which is

accountable to none, it is politic to

entrust its affairs to nore hands than

one. It helps to assure judiciousness

and want of arbitrariness. The fact,

however, remai ns t hat wher e nor e
i ndi vi dual s t han one, man an
institution, their roles have to be
clearly defined, if the functioning of
the institution is not to cone to a
naught . "

It nust be realised that these observations were made,
notwi t hstanding the fact that the | earned judges were alive
to and aware of the circunmstances in which the Persident was
required in that case to rescind the notifications creating
two posts of ECs and appointing the petitioner Dhanoa and
another to them

There can be no dispute, and indeed there never was,
that the El ection Conmm ssion nust be an independent body. It
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is also clear from the scheme of Article 324 that the said
body shall have the CEC as a pernmanent incunbent and under
clause (2) such nunmber of other ECs, if any, as the
President nay deem appropriate to appoint. The schene of
Article 324, therefore, is that there shall be a permanent
body to be called the Election Conmm ssion with a permanent
i ncunbent to be called the CEC. The El ection Conm ssion can
therefore be a single-nmenber body or a nulti-nmenber body if
the President considers it necessary to appoint one or nore
ECs. Upto this point there is no difficulty. The argunent
that a nulti-menber El ection Conm ssion woul d be unworkabl e
and shoul d not, therefore, be appointed nust be stated to be
rejected. Qur Constitution-nmakers have provided for a nulti-
nmenber body. They saw the need to provide for such a body.
If the submi ssion that a nmulti-nenber body would be
unworkable is accepted it would tantanmunt to destroying or
nullifying clauses (2) ~and (3) of Article 324 of the
Constitution. Strong reliance  was, however, placed on
Dhanoa's case  to buttress the argunent. The facts of that
case were just the reverse of the facts of the present case.
In that case the President by "a notification issued in
pursuance of clause (2) of Article 324 fixed the nunber of
ECs, besides the CEC, at two and a few days thereafter by a
separate notification appointed the petitioner and one
another as ECs. By yet another notification issued under
clause (5) of Article 324 the President nmade rules to
regulate their lenure and conditions of -service. After
wat chi ng the functioning of the multi-nmenber body for about
a couple of nonths, ‘the President issued two notifications
rescinding with inmediate effect” the notification by which
the two posts of ECs were <created and the notification by
whi ch the petitioner and one anot her were appoi nted thereto.
The petitioner S.S. Dhanoa challenged the notifications
rescinding the wearlier notification firstly on the ground
that once appointed an EC continues in office for the ful
termdetermined by rules made under clause (5) of Article
324 and, in any event, the petitioner could not be renoved
except on the recomrendation of the CEC. At the same tine it
was also contended that the notifications were /issued
mal af i de under the advise of the CECto get rid of the
petitioner and his colleague because the CEC was from the
very begining ill-disposed or opposed to the ceration of the
posts of ECs. According to the petitioner, there were
di fferences of opinion between the CEC on the one hand and
the ECs on the other and since the CEC desired that he
shoul d have the sole power to decide the did not 1ike the
associ ati on of the ECs.

The principal question which the Division Bench of this
Court was called upon to decide was whether the President
was justified in rescinding the wearlier notifications
creating two posts of ECs and the subsequent appoi ntnments of
the petitioner and his colleague as ECs. The Court found as
a fact that there was no inmnent need to create two posts
of ECs and fill themup by appointing the petitioner and his
col l eague. The additional work I|ikely to be generated on
account of the lowering of the voling age from 21 years to
18 years could have been handled by increasing the staff
rather than appoint two ECs. So the Court | ook the view that
fromthe inception the Government had commtted an error in
creating two posts of ECs and filling themup. W do not at
the present desire to coment on the question whether this
aspect of the matter was justiciable. It was further found
as a fact that the petitioner’'s and his colleaque’'s attitude
was not cooperative and had it not been for the sagacity and
restraint shown by the CEC, the work of the Comni ssion woul d
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have conme to a standstill and the Conm ssion would have been
rendered inactive. 1t is for this reason that the court
observed that no one need shed tears on the posts being
abol i shed (vide paragraphs 20, 23, 24 and 25 of the
judgrment.). The Court, therefore, upheld the Presidentia

notifications rescinding the creation of the tw posts of
ECs and the appointnents of the petitioner and his coll eague
thereon. Notwithstanding this bitter experi ence, t he
Di vi sion Bench nade the observations in paragraph 26
extracted hereinbefore, wth which we are in respectfu

agreement. W cannot overlook the fact that when the
Constitution-makers provided for a nulti-menber Election
Conmi ssion they were not - oblivious of the fact that there
may not be agreement on all points,but they nust have
expected such high ranking functionaries to resolve their
differences in a dignified manner. It is the constitutiona

duty of all those who are required to carry out certain
constitutional functions to ensure the smooth functioning of
the machinery ~without the clash of egos. This should have
put an ~endto the matter, but the Division Bench proceeded
to nake certain observations touching on the status of the
CEC vis-a-vis the ECs, ~the procedure to be followed by a
mul ti-menber body in decision making in the absence of rules
in that behalf etc., on which considerable reliance was
pl aced by counsel for the petitioners.

We have already highlighted the salient features
regarding the conposition of the Election Conm ssion. W
have pointed out  the provisions regarding the tenure,
condi tions of service, salary,  allowances, renovability,
etc., of the CEC the ECs and the RCs. The CEC and the ECs
al one constitute the Election Comm ssion whereas the RCs are
appointed nerely to assist the Comm ssion. The appoi nt nent
of the RCs can be nmade after consulting the Election
Conmi ssion since they are supposed to —assist that body in
the performance of the functions assigned to it by clause
(1) of Article 324. If that be so there can be no doubt that
they would rank next to the CEC and the ECs. That brings us
to the question regarding the status of the CEC'vis-a-vis
the ECs. It was contended by the learned counsel for the
petitioners that the CEC enjoyed a status superior to the
ECs for the obvious reason that (i) the CEC has been granted
conditions of service on par with a Judge of the Supreme
Court which was not the case with the conditions of service
of ECs before the Ordinance, (ii) the CEC has been giventhe
same protection against renoval fromservice as available to
a Judge of the Supreme Court whereas the ECs can be renoved
on the CEC s recomrendation, (iii) the CEC s conditions of
service cannot be altered or varied to his  disadvantage
after his appointment, (iv) the CEC has been conferred the
privilege to act as Chairnan of the multi-nmenber Conmi ssion
and (v) the CEC alone is the permanent incunbent whereas the
ECs could be removed, as happened in the case of Dhanoa.
Strong reliance was placed on the observations in paragraphs
10 and 11 of Dhanoa’s case in support of the argunent that
the CEC enjoys a higher status vis-a-vis the ECs while
functioning as the Chairnman of the El ection Conm ssion. The
observations relied upon read thus:

"10 However, in the matter of the

conditions of service and tenure of

office of the Election Comm ssioners, a

distinction is made between the Chief

El ecti on Comm ssioner on the one hand

and El ection Commi ssioners and Regi ona

Conmi ssioners on the other. Whereas the

conditions of service and tenure of
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office of all are to be such as the
President may, by rule determne, a
protection is given to t he Chi ef
El ecti on Commi ssi oner in t hat hi s
conditions of service shall not be
varied to his disadvantage after his
appoi ntnent, and he shall not be renoved
fromhis office except in like nanner
and on the like grounds as a Judge of
the Supreme Court. These protections are
not available either to the El ection
Conmi ssi oner s or to the Regi ona
Comm ssi oner s. Their condi tions of
service can be varied even to their
di sadvant age aftertheir appoi nt ment and
t hey can be renoved on t he
recommendation of ~the Chief Election
Conmi ssi oner, al though not ‘ot herw se. It
woul d thus appear that in these two
respects not only t he El ection
Commi-ssioners are not on -par with the
Chi ef Election Comm ssioner, but they
are placed on par wth the Regiona
Conmi ssi oner s al t hough the for mer
constitute the Commission and the |atter
do not and are only appointed to assist
t he Commi ssi on.

11. It is '‘necessary to bear these
features in mnd because al though cl ause
(2) of the article states that the

Commission wll consist of both the
Chi ef Election Commi ssioner and the
El ecti on Commi ssioners if and when

appointed, it does not appear that the
framers of the Constitution desired to
give the sane status to the  Election
Comm ssioners as that of ( the Chief

El ecti on Conmmi ssi oner . The Chi ef
El ection Conmmi ssi oner does not ,
therefore, appear to be primus inter
partes, i.e., first anmong the -equals,
but is intended to be placed in a
distinctly hi gher posi tion. The

conditions that t he Pr esi dent nay

i ncrease or decrease the nunber of

El ecti on Comm ssioners according to the

needs of the time, that their service

conditions nmay be wvaried to their

di sadvantage and that they may be

removed on the recomrendation of the

Chief Election Conmi ssioner mlitate

against their being of the same status

as t hat of t he Chi ef El ection

Conmi ssi oner . "

Wiile it is true that under the scheme of Article 324
the conditions of service and tenure of office of all the
functionaries of the Election Conmi ssion have to be
determ ned by the President unless determ ned by | aw made by
Parliament, it is only in the case of the CEC that the first
proviso to clause (5) |ays down that they cannot be varied
to the disadvantage of the CEC after his appointnent. Such a
protection is not extended to the ECs. But it nust be
renmenbered that by virtue of the Ordinance the CEC and the
ECs placed on par in the matter of salary, etc. Does the
absence of such provision for ECs nake the CEC superior to
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the ECs? The second ground relates to renovability. In the
case of the CEC he can be renmoved fromoffice in |ike manner
and on the like ground as a judge of the Suprene Court
whereas the ECs can be removed on the recommendati on of the
CEC. That, however, is not an indicia for conferring a
hi gher status on the CEC. To so hold is to overlook the
scheme of Article 324 of the Constitution. It nust be
renenbered that the CEC is intended to be a pernmanent
i ncumbent and, therefore, in order to preserve and safeguard
hi s i ndependence, he had to be treated differently. That is
because there cannot be an Election Comrission without a
CEC. That is not the case wth other ECs. They are not
i ntended to be permanent  incunbents. Clause (2) of Article
324 itself suggests that the nunber of ECs can vary from
time to tine. In the very nature of things, therefore, they
could not be conferred the type of irrenovability that is
bestowed on the CEC. |If that ~were to be done, the entire
schene of Article 324 woul d have to undergo a change. In the
schene of / things, therefore, the power to renpbve in certain
cases had to be retained. Having ‘insulated the CEC from
external political or executive pressures, confidence was
reposed in this independent functionary to safeguard the
i ndependence of his ECs and even RCs by enjoining that they
cannot be rempved except on the reconmendation of the CEC
This is evident from the following statenent found in the
speech of Shri K M /Minshi in the Constituent Assenbly when
he supported the anended draft subnmitted by Dr. Anbedkar
"We cannot have an El ection Commi ssion

sitting all the tine during those five
years doing nothing. The Chief Election
Commi ssioner  will continue to be a

whol e-tine officer performng the duties

of his office and | ooking after the work

fromday to day but when mgjor el ections

take place in the country, ~either

Provincial or Central, the Comm ssion

nmust be enlarged to cope with the work.

More menbers therefore have to be added

to the Commission. They are no doubt to

be appoi nt ed by t he Pr esi dent.

Ther ef or e, to t hat ext ent their

i ndependence is ensured. So there is no

reason to believe that these tenporary

El ecti on Conmm ssioners will not have the

necessary neasure of independence."

Since the other ECs were not intended to be pernanent
appoi ntees they could not be granted the ‘irrenmovability
protection of the CEC, a permanent i ncumbent, _ and,
therefore, they were placed under the protective unbrella of
an i ndependent CEC. This aspect of the matter escaped the
attention of the |earned Judges who deci ded Dhanoa' s case.
W are also of the view that the conparison wth the
functioning of the executive wunder Articles 74 and 163 of
the Constitution in paragraph 17 of the judgnment, wth
respect, cannot be said to be apposite.

Under clause (3) of Article 324, in the case of a
mul ti-menber Election Conmi ssion, the CEC 'shall act’ as the
Chairman of the Commi ssion. As we have pointed out earlier
Article 324 envisages a pernanent body to be headed by a
per manent incunmbent, namely, the CEC. The fact that the CEC
is a permanent incunbent cannot confer on him a higher
status than the ECs for the sinple reason that the latter
are not intended to be permanent appointees. Since the
El ecti on Comm ssion would have a staff of its own dealing
with matters concerning the superintendence, direction and
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control of the preparation of electoral rolls, etc., that
staff would have to function wunder the direction and
gui dance of the CEC and hence it was in the fitness of
things for the Constitution-makers to provide that where the
El ection Commission is a multi-nmenber body, the CEC shal
act as its Chairman. That would al so ensure continuity and
snoot h functioni ng of the Conm ssion

That brings us to the question: what role has the CEC
to play as the Chairman of a nulti-menber Election
Commi ssion? Article 324 does not throw any light on this
point. the debates of the Constituent Assenbly al so do not
hel p. Although there had been a nulti-menber Conm ssion in
the past no convention ‘or procedural arrangenent had been
worked out then. It is this situation which conpelled the
Di vi sion Bench of this Court in Dhanoa's case to inter alia
observe that in the absence of rules to the contrary, the
menbers of a multi-menber body are not and need not al ways
be on par with “each other in the matter of their rights,
aut hority and - powers. Proceeding further in paragraph 18 it
was said:

"18. 1t s further an acknow edged rul e

of transacting business in a mlti-

menber body that when there is no

express provision to the contrary, the

busi ness has to be carried on

unani nously. The rule to the contrary

such as the decision by majority, has to

be laid down specifically by spelling

out the kind of majority -- whether

simple, special, of all ~the nenbers or

of the nenbers present —and voting etc.

In a case such as that of the Election

Conmmi ssi on which is not nerely an

advi sory body but an executive one, it

is difficult to carry on.its affairs by

i nsisting on undnl mous decisions in al

matters. Hence, a realistic approach

denands that either the procedure for

transacting business is spelt —out by a

statute or a rule either prior to or

simul taneously with the appoi ntnent of

the El ection Conm ssioners or that no

appoi nt nent of El ection Conmmi ssioners is

made in the absence of such procedure.

In the present case, adnittedly, no such

procedure has been | aid down.
We nust hasten to add that the accuracy of the statenent
that in a multi-nenber body the rule of unanimty would
prevail in the absence of express provision to the contrary
was doubted by counsel for the respondents-ECs. At the sane
time, counsel for the Union of India and the contesting ECs
contended that the Ordinance was pronul gated by the
President strictly in conformty with the view expressed in
Dhanoa’ s case

Fromthe discussion upto this point what enmerges is
that by clause (1) of Article 324, the Constitution-nakers

entrusted the task of <conducting all elections in the
country to a Commission referred to as the Election
Conmi ssion and not to an individual. It may be that if it is
a single-nenber body the decisions may have to be taken by
the CEC but still they will be the decisions of the Election
Conmi ssion. They will go down as respondents of the Election
Conmi ssion and not the individual. It would be wong to

project the individual and eclipse the Election Comi ssion
Nobody can be above the institution which he is supposed to
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serve. He is nerely the creature of the institution, he can
exist only if the institution exists. To project the
i ndi vidual as mightier than the institution would be a grave
m st ake. Therefore, even if the Election Conmissionis a
si ngl e-menber body, the CECis nerely a functionary of that
body; to put it differently, the alter ego of the Conm ssion
and no nore. And if it is a multi-nenber body the CEC is
obliged to act as its Chairnman. 'Chairman’ according to the
Conci se Oxford Dictionary means a person chosen to preside
over meetings, e.g., one who presides over the neetings of
the Board of Directors. In Black’s law Dictionary, 6th
Edition, page 230, the sane expression is defined as a name
given to a Presiding Oficer of an assenbly, public neeting,

convention, deliberative or |legislative body, board of
directors, comittee, etc. Simlar neanings have been
attributed to t hat expressi on in Bal | entine’s I aw
Dictionary, 3rd Edition, pages 189-190, Webster’'s New
Twentieth Century Dictionary, Unabridged, 2nd Edition, page
299, and /Aiyer’s Judicial Dictionary, 11th Edition, page
238. The " function of the Chairman. would, therefore, be to
presi de over meetings, preserve order, conduct the business
of the day, ensure that precise decisions are taken and
correctly recorded and do all that is necessary for snooth
transaction of business. The nature and duties of this
office may very depending on the nature of business to be
transacted but by and |arge these woul d be the functions of
a Chairman. He must so conduct hinmself at the nmeetings
chaired by himthat he is able to win the confidence of his
col | eagues on the Conmission and carry themwith him This a
Chairman may find difficult to-achieve if he thinks that
ot hers who are nmenbers of the Comm ssion. are hi s
subordinates. The functions of the El ection Conmmission are
essentially adm ni strative but there are certain
adj udi cative and | egislative functions as well. The El ection
Commi ssion has to lay down certain policies, decide on
certain adm ni strative matters of i mportance as
di stingui shed from routine matters of admnistration and
al so adjudicate certain disputes, e.g., disputes relating to
allotment of synbols. Therefore, besides admnistrative
functions it may be called upon to perform-quasi-judicia

duties and undert ake subor di nat e | egi sl ation maki ng
functions as well. See MS. GIlI wvs. Chief Elecction
Conmi ssi oner (1978) 2 SCR 272. W need say no nore on this
aspect of the matter.

There can be no doubt that the Election Comrission
di scharges a public function. As pointed out earlier, the
schene of Article 324 clearly envisages a nulti-menber body
conprising the CEC and the ECs. The RCs nay be appointed to
assist the Commission. If that be so the ECs cannot be put
on par wth the RCs. As already pointed out, ECs form part
of the Election Conmission unlike the RCs. Their-role is,
therefore, higher than that of RCs. If they formpart of the
Conmi ssion it stands to reason to hold that they nust have a
say in decision-making. If the CEC is considered to be a
superior in the sense that his wordis final, he would
render the ECs non-functional or ornamental. Such an
intention is difficult to cull out fromArticle 324 nor can
we attribute it to the Constitution-makers. W nust reject
the argunent that the ECs’ function is only to tender advise
to the CEC.

We have pointed out the distinguishing features from
Article 324 between the position of the CEC and the ECs. It
is essentially on account of their tenure in the Election
Commi ssion that certain differences exist. W have expl ai ned
why in the case of ECs the renovability clause had to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 16 of 23

different. The variation in the salary, etc., cannot be a
determ native factor otherwise that would oscillate having
regard to the fact that the executive or the |egislature has
to fix the conditions of service under clause (5) of Article
324. The only distinguishing feature that survives for
consideration is that in the case of the CEC his conditions
of service cannot be varied to his disadvantage after his
appoi nt nent whereas there is no such safeguard in the case
of ECs. That is presunbly because the posts are |enmporary in
character. But even if it is not so, that feature alone
cannot lead wus to the conclusion that the final word in al
matters lies with the CEC Such a view would render the
position of the ECs to that of nmere advisers which does not
enmerge fromthe schene of Article 324.

As pointed out earlier, neither Article 324 nor any
other provision in the Constitution expressly states how a
mul ti-menber El ection Comm ssion will transact its business
nor has any convention devel oped in this behalf. That is why
in Dhanoa’'s case this Court thought the gap could be filled
by an appropriate statutory provision. Taking a clue from
the observations in that ~connection in the said decision
the President promulgated the O dinance whereby a new
chapter conprising sections 9 and 10 was added to the Act

indicating how the Election Commissionwll transact its
busi ness. Section /9 nmerely states that the business of the
Commi ssion shall  be transacted in accordance wth the

provisions of the Act. Section 10 has three sub-sections.
Sub-section (1) says that the Election Commission may, by
unani nous deci sion, « regul ate the procedure for transaction
of its business and for allocation of its business anpng the
CEC and the ECs. It will thus be seen that the | egislature
has left it to the Election Conmissionto finalise both the
matters by a unaninmous decision. Sub-section (2) says that
all other business, save as provided .in sub-section (1),
shal |l al so be transacted unaninously, as far as is possible.
It is only when the CEC and the ECs cannot reach a unani nous
decision in regard to its business that the decision has to
be by majority. It nust be realised that the Constitution-
nmakers preferred to remain silent . as to the manner in which
the Election Comm ssion will transact its busi ness,
presumabl y because they thought it unnecessary and perhaps
even inproper to provide for the same having regard to the
| evel of personnel it had in mnd to nman the Comi'ssion

They nmust have depended on the sagacity and w sdom of the
CEC and his colleagues. The bitter experience of the past,
to which a reference is nmde in Dhanoa s case, nade
| egislative interference necessary once it was also realised

that a mul ti-menber body was necessary. It has. yet
mani fested the hope in sub-sections (1) and (2) that the
Commission will be able to take decisions with one voice.

But just in case that hope is belied the rule of ngjority
must conme into play. That is the purport of section 10 of
the Act. The submission that the said two sections are
i nconsistent with the schene of Article 324 inasnmuch as they
virtually destroy the two safeguards, nanely (i) the
irremovability of the CEC and (ii) prohibition against
variation in service conditions to his disadvantage after
hi s appointnent, does not cut ice. In the first place, the
subm ssi on proceeds on the basis that the other two ECs will
join hands to render the CEC non-functional, a prem se which
is not warranted. It betrays the CEC s |ack of confidence in
hinself to carry his colleagues with him In every nmulti-
menber commssion it is the quality of |eadership of the
person heading the body that matters. Secondly the argunent
necessarily inplies that the CEC al one shoul d have the power
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to take decisions which, as pointed out earlier, cannot be
accepted because that renders the ECs’ existence ornanental.
Besi des, there is no valid nexus between the two saf eguards
and Section 9 and 10; in fact the subnmission is a repetition
of the argument that a nulti-menber comm ssion cannot
function, that it would be wholly unworkable and that the
Constitution-nmakers had erred in providing for it. Tersely
put, the argunent boils down to this: erase the idea of a
mul ti-menber Election Commission from your minds or else
gi ve exclusive decision naking power to the CEC. W are
afraid such an attitude is not condusive to denpcratic
principles. Foot Note 6 at page 657 of Hal sbury’s Laws of
Engl and, 4th Edition (Re-issue), Vol. 7(1) posits:

"The principle has | ong been established

that the will of ~a Corporation or body

can only be expressed by the whole or a

majority of its principles, and the act

ofa majority is regarded as the act of

the whol e. (See Shakelton on the Law and

Practice of~ Meetings, eight  Edition

Conpi-l ation of AG page 116)"

The sane priniple was reiterated in Gindley vs. Barker 126
English Reporter 875at 879 & 882. W do not consider it
necessary to go through various decisions on this point.

The argurment /that the inpugned provisions constitute a
fraud on the Constitution inasmuch as they are designed and
calculated to defeat the very purpose of having an El ection
Commi ssion is begging the question. Wile in a denocracy
every right thinking citizen should be concerned about the

purity of the election process - this Court is no |ess
concer ned about the sane as would be evident froma series
of decisions - it is difficult to -share the inherent

suggestion that the ECs woul d not be as concerned about it.
And to say that the CEC would have to suffer the humiliation
of being overridden by two civil servants is to ignore the
fact that the present CEC was hinself a civil servant before
hi s appoi ntment as CEC.

The El ection Conmission is not the only body which is a
mul ti-nmenber body. The Constitution also provides for other
public institutions to be multi-menber bodies. For exanple,
the Public Service Comm ssion. Article 315 provides for the
setting up of a Public Service Comm ssion for the Union and
every State and Article 316 contenplates a nulti-nmenber body
with a Chairman. Article 338 provides for a nmulti-nmenber
nati onal Commi ssion for SC/ ST conprising a Chairman, Vice-
Chai rman and ot her nenbers. So al so there are provisions for
the setting up of certain other multi-nenmber Comm ssions or
Parliamentary Committees wunder the Constitution., These al so
function by the rule of najority and so we find it difficult
to accept the broad contention that a multi-nenber
Conmission is unworkable. It all depends on the attitude of
the Chairman and its menbers. If they work in co-operation
appreci ate and respect each other’s point of view ' ‘there
would be no difficulty, but if they decide fromthe outset
to pull in opposite directions, they would by their conduct
nmake t he Comm ssi on unworkabl e and thus fail the system

That takes wus to the question of nala fides. It is in
two parts. The first part relates to events which preceded
the Ordinance and the second part to post-Odinance and
notification events. On the first part the CEC contends that
since, after his appointnment, he had taken various steps
with a viewto ensuring free and fair elections and was
constrained to postpone certain elections which were to
decide the fale of certain |eaders belonging to the ruling
party at the Centre, i.e., the National Congress (i), he had
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caused considerable disconfiture to them Hi s insistence on
strict observance of the npdel Code of Conduct had also
di sturbed the cal culations of the ruling party. According to
him he had postponed the elections in Kalka Assenbly
constituency, Haryana, because the Chief Mnister of
Haryana, belonging to the ruling party at the Centre, had
flouted the guidelines. So also he had postponed the
elections in the State of Tripura which ultimately led to
the di smissal of the Governnment headed by the Chief Mnister
bel onging to the ruling party at the Centre. The
post ponenent of the bye-elections involving Shri Sharad
Pawar and Shri Pranab Mikherjee al so upset the cal cul ations
of the said party. He had also postponed the election in
Ani pet Assenbly constituency, Tam | Nadu, as the Chief
M nister of the State had flouted the nodel Code of Conduct
by announcing certain projects on the eye of the el ections.
Shri Santosh Mhan Deb,~ Union Mnister, belonging to the
ruling party, was al so upset because the CEC |ook
di sciplinary action against officials who were found present
at his election neetings. The ruling party was al so unhappy
with his decision to announce general elections for the
State Assenblies for ~ Madhya Pradesh, Uttar Pradesh,
Raj ast han, Hi machal Pradesh and the National Capita
Territory of Delhi ‘as the party was not ready for the same.
According to the CEC 'he had also spurned the request nmde
through the Ileieutenant Governor of Delhi by the said party
for postponenent of the Delhi elections. According to him
em ssaries were sent by the said party at the Centre to him
but he did not oblige and he even |ook serious exception
regardi ng the conduct of the Governor of Uttar Pradesh, Shri
Moti Lal Vohra, for violating the nodel Code  of Conduct.
Since the ruling party at the Centrefailed in all its
attenpts to prevail upon to him it decided to convert the
El ection Commission into a multi-menber body and, ' after
having the Ordinance issued by the President, the inpugned
notifications appointing the twd ECs were issued. The
extraodi nary haste with which “all this was done while the
CEC was at Pune and the wurgency with which one of the
appoi ntees Shri MS. GIl was called to Del hi by a specia
aircraft betrayed the keenness on the part of the ruling
party to install the two newy appointed ECs.. The CEC
describes in detail the post-appointnent events which took
place at the neeting of 11th Cctober, 1993 in paragraphs 18
(c) to (f) and (g) of the wit petition. According to him
by the issuance of the Ordinance and the notifications the
ruling party is trying to achieve indirectly that which it
could not achieve directly. These, in brief, are the broad
counts on the basis whereof he contends that (the ruling
party at the Centre was keen to di sl odge him

On behalf of the wunion of India it is contended that
the allegation that the power to issue an Odinance was
m sused for collateral purpose, nanely, to inpinge on the
i ndependence of the Election Conmi ssi on, is whol |'y
m sconceived since it is a known fact that the demand for a
mul ti-nmenber Conmm ssion had been raised fromtine to tinme by
different political parties. The Joint Conmttee of both
Houses of Parliament had submitted a report in 1972
recormending a multi-menber body and the Tarkunde Committee
appoi nted on behalf of the GCitizens for Denpcracy also
favoured a multi-menber Election Conmission in its report
submitted in August 1974. Simlarly, the Committee on
el ectoral reforns appointed by the Janata Dal Governnment, in
its report in My, 1990, favoured a three nmenber El ection
Conmi ssion. Various Menbers of Parlianent belonging to
different political shades had also raised a simlar denand
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fromtime to tine. The Advocates Ceneral of various States
intheir neeting held on 26th Septenber, 1993 at New Del hi
had nade a simlar demand. It was, therefore, not correct to
contend that the decision to constitute a nmulti-nenber
El ecti on Comm ssion was abruptly taken with a mala fide
intention, to curb the activities of the present CEC. The
all egation that the decision was taken because the ruling
party at the Centre was irked by the attitude of the CEC in
post poni ng el ections on one ground or the other is denied.
The issue regarding the constitution of a nulti-nmenber
El ection Commission was a live issue and the same was
di scussed at various fora and even the Supreme Court in
Dhanoa' s case had indicated that vast discretionary powers,
with virtually no checks and bal ances, should not be left in
the hands of a single individual and it was desirable that
nore than one person should be associated with the exercise
of such discretionary powers. -~ It was, therefore, in public
interest that the Odinance in question was issued and two
ECs were ~‘appointedto associate with the CEC. The deponent
contends that this was a bona fide exercise and it was
unfortunate that a high ranking official |Iike the CEC had
al l eged that one of the ECs had been appoi nted because he
was a close friend of the Prine Mnister, an allegation
which was unfounded. It is therefore denied that the
Ordi nance and the/subsequent notifications appointing the
two ECs were intended to sideline the CEC and erode his
authority. The GCovernnent bona fide followed the earlier
reports and the observations made i n Dhanoa’ s case to which
a reference has already been made. It is, therefore,
contended that Sections 9 and 10 do not suffer from any vice
as alleged by the CEC. The two ECs have also filed their
counter affidavits denying these allegations. Shri. G V.G
Krishnamurthy, Respondent No.3 in the CEC's petition, has
poi nted out that the CEC had made unprecedented demands, for
exanple, (i) to be equated with Suprenme Court Judges, and
had pressurised the Government that he be ranked along with
Supreme Court Judge in the Warrant of Precedence, (ii) the
powers of contenmpt of court be conferred upon the El ection
Conmi ssion, (iii) the CEC had refused to participate in
neetings as ex-officio nenber of the delimtation Conm ssion
headed by M. Justice AM Mr, Judge of the H gh Court of J
& K, on the ground that his position was higher, he having
been equated w th judges of the Supreme Court, (iv) the CEC
be exenpted from personal appearance in court, (v) -the
El ecti on Commi ssion be exenpted fromthe purvi ewof the UPSC
so far as its staff was concerned, etc.

The | earned Allorney General pointed out that no mala
fides can be attributed to the exercise of |egislative power
by the President of |India under Article 123 of/  the
Constitution. He further pointed out. that having regard to
the express |anguage of Article 324(2) of the Constitution
it was perfectly proper to expand the El ection Conmi ssion by
maki ng appropriate changes in the extant |law. The question
whet her it is necessary to appoint other ECs besides the CEC
is for the Government to decide and that is not a
justiciable matter. The denand for a multi-nmenber Conmi ssion
was being voiced for the last several years and nerely
because it was decided to nmke an amendment in the statute
through an Odinance, it is not permssible to infer that
the decision was actuated by nmalice. It was |lastly contended
that Article 324 nowhere stipulates that before ECs are
appointed, the CEC will be consulted. In the absence of an
express provision in that behalf, it cannot be said that the
failure to consult the CEC before the appointnments of the
two ECs viliates the appoi ntent.
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One of the interveners, the petitioner of SLP No. 16940
of 1993, has filed witten subm ssions through his counse
wherein, while supporting the action to constitute the
mul ti-menber Commi ssion, he has criticised the style of
functioning of the CEC and has contended that his actions
have, far from advancing the cause of free and fair
el ections, resulted in hardships to the people as well as
the system It has been pointed out that several rash
deci sions were taken by the CEC on the off-chance that they
woul d pass nuster but when challenged in court he failed to
support them and agreed to withdraw his orders. It is,
therefore, contended that the style of functioning of the
present CEC itself is sufficient reason to constitute a
mul ti-menber Conmission so that the check and bal ance
mechanism that the Constitution provides for different
institutions nmay ensure proper. deci sion-making.

There is no doubt that when the Constitution was framed
the Constitution-makers considered it necessary to have a
per manent 'body headed by the CEC. Perhaps the volunme of work
and the ‘complexity thereof ~could be nmmnaged by a single-
menber body. At the sane tine it was realised that with the
passage of tinme it may beconme necessary to have a nmulti-
menber body. That is why express provision was made in that
behal f in clause (2) of Article 324. It seens that for about
two decades the need for a nmulti-nmenber body was not felt.
But the issue was raised and considered by the Joint
Conmittee which subnitted a report in 1972. Since no action
was taken on that report the Citizens for Denpbcracy, a non-
governnmental organi sation, appointed a conmttee headed by
Shri Tarkunde, a former_ Judge of the Bonbay Hi gh Court,
which submtted its report in-August 1974. Both these bodies
favoured a multi-menmber Conmi ssion but no action was taken
and, after a full, when the Janata Dal -canme to power, a
comm ttee was appointed which subnitted a report ' in My
1990. That committee also favoured a nulti-nenber body.
Prior to that, in 1989 a multi-menrber Comm ssion was
constituted but we know its fale (see Dhanoa s case). But
the i ssue was not given up and denands continued to pour in
from Menbers of Parlianment of different hues. These have
been mentioned in the counter of the unionof India. It
cannot, therefore, be said that this idea was suddenly
pul l ed out of a bag. Assuming the present  CEC had taken
certain decisions not palatable to the ruling party at the
Centre as alleged by him it is not permssible to junp to
the concl usion that that was cause for the O dinance and the
appoi ntnents of the ECs. |If such a nexus is to weigh, the
CEC would continue to act against the ruling party to keep
the move for a multi-menber Conmission at bay., We find it
difficult to hold that the decision to constitute a nulti-
nmenber Comm ssion was actuated by nalice. Therefore, even
though it is not permssible to plead malice, - we have
exam ned the contention and see no merit init. It i's wong
to think that the two ECs were pliable persons who were
bei ng appoi nted with the sole object of eroding the
i ndependence of the CEC.

We may incidentally nention that the decisions taken by
the CEC fromtine to tinme postponing elections at the |ast
noment, of which he has nmade nention in his petition, have
evoked mi xed reactions. This we say because the CEC uses
themto lay the foundation for his <contention that the
entire exercise was nmala fide. Sone of his other decisions
were so unsustainable that he could not support them when
tested in court. His public utterances at tines were so
abrasive that this court had to caution him to exercise
restraint on nore occasions than one. This gave the
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i npression that he was keen to project his own i mage. That
he has very often been in the newspapers and nagazi nes and
on television cannot be denied. In this backdrop, if the
CGovernment thought that a nulti-nmenber body was desirabl e,
the CGovernment certainly was not wong and its action cannot
be described as malafide. Subsequent events would suggest
that the Governnent was wholly justified in creating a
mul ti-menber Conmi ssion. The CEC has been seen in a
comercial on television and in newspaper advertisenents.
The CEC has addressed the Press and is reported to have said
that he would utilise the balance of his tenure to forma
political party to fight corruption and the Iike [Sunday
Ti mes (Bonbay) dated June 25, 1995 page 28]. Serious doubts
may arise regarding his decisions if it is suspected that he
has political anbitions, in. the absence of any provision

such as, Article 319 of the Constitution. The CECis, it
woul d appear, totally oblivious to sense of decorum and
di scretion that ~his high office requires even if the cause
is |audable.

That' takes us to the question of | egi slative
conpetence. The contention is that since Article 324 is
silent, Parlianent expected the Conmission itself to evolve
its own procedure for transacting its business and since the
CEC was the repository of all power to be exercised by the
Conmi ssion falling’ within the scope of its activity, it did
not see the need to engraft any procedure for transacting
its business. If the Election Conmission at any tinme saw the
need for it, it would itself wevolve its ‘procedure but
Parliament cannot do so and hence Sections 9 and 10 are
unconstitutional. Except t he | egi sl ation specifically
permtted by clauses (2) and (5) of Art. 324 and Articles
327 and 328, Part XV of the Constitution does not conceive
of a law by Parliament on any other matter and hence the
i mpugned | egislation is unconstitutional

Now it nust be noticed at the outset that both clauses
(2) and (5) of Article 324 <contenplate a statute for the
appoi ntnent of ECs and for their ‘conditions of service. The
i mpugned |law provides for both these matters and provi sions
to that effect cannot be chal |l enged as uncontitutional since
they are expressly permitted by the said clauses (2) and
(5). once the provision for the constitution of® a nmulti-
menber Conmm ssion is unassailable, provisions incidenta
thereto cannot be challenged. It was urged that the
| egislation squarely fell within Entry 72 of list | of the
Seventh Schedul e. That entry refers to "Elections to
Parliament, to legislatures of States and to the Ofices of
President and Vice-President; the Election Conmmssion". If,
as argued, the scope of this entry is relatable and confined
to clauses (2) and (5) of Article 324 and Articles 327 and
328 only, it would be nere tautology. If the contention that
the CEC alone has decisive power is not accepted, and we
have not accepted it, and even if it is assuned that the
normal rule is of wunanimly, sub-sections (1) and (2) of
Section 10 provide for unanimty. It is only if there.is no
unanimly that the rule of mpjority cones into play under
sub-section (3). Therefore, even if we were to assune that
the Conmi ssion al one was conpetent to lay down how it would
transact its business, it would be required to follow the
same pattern as is set out in Section 10. W, therefore, see
no merit in this contention also.

W would here like to make it clear that we should not
be understood to approve of the ratin of Dhanoa' s case in
its entirety. W have expressly approved it where required.

One of the matters to which we nust advert is the
guestion of the status of an individual whose conditions of
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service are akin to those of the judges of the Suprene
Court. This seens necessary in view of the reliance placed
by the CEC on this aspect to support his case. In the
instant case sone of the service conditions of the CEC are
akin to those of the Suprene Court Judges, nanely, (i) the
provision that he can be renoved fromoffice in |ike nmanner
and on |ike grounds as a Judge of the Suprene Court and (ii)
his conditions of service shall not be varied to his
di sadvantage after appointnment. So far as the first 1is
concerned instead of repeating the provisions of Article
124(4), the draftsman has i ncorporated the same by
reference. The second provision is simlar to the proviso to
Article 125(2). But does that confer the status of a Suprene
Court Judge on the CEC? It appears from the D. O
No. 193/ 34/ 92 dated July 23, 1992 addressed to the then Hone
Secretary, Shri Godbole, the CEC had suggested that the
position of the CEC in'the Wirrant of Precedence needed
reconsideration. This issue he 'seens to have raised in his
letter to/ the Prime Mnister in Decenmber 1991. It becones
clear from Shri Godbole's reply dated July 25, 1992, that
the CEC desired that he be placed at No.9 in the Warrant of
Precedence at which position the Judges of the Suprene Court
figured. It appears from Shri CGodbole’'s reply that the
proposal was considered but it was decided to naintain the
CEC s position at No.11 along wth the Conptroller and
Auditor General of India and the Al orney General of India.
However, during the course of the hearing of ‘these petitions
it was stated that 'the CEC and the Conptroller and Auditor
CGeneral of India were thereafter placed at No.9A. At our
request the |I|earned Al lorney General placed before us the
revised Warrant of Precedence which did reveal that the CEC
had clinbed to position No.9A along with the Conptroller and
Audi tor Ceneral of India. Mintenance of the status of
Judges of the Suprenme Court and -the High Courts is highly
desirable in the national interest. W nmention this because
of late we find that even personnel” belonging to other fora
claimequation wth Hgh Court and Suprene Court Judges
nerely because certain jurisdictions earlier exercised by
those Courts are transferred to them not realising the
di stinction bet ween constitutional and statutory
functionaries. W would Iike to inpress on the Governnent
that it should not confer equivalence or interfere with the
Warrant of Precedence, if it is Ilikely to affect the
position of High Court and Supreme Court Judges,  however
pressing the demand nay be, without first seeking the views
of the Chief Justice of India. W may add that M. G
Ramaswany, |earned counsel for the CEC, frankly conceded
that the CEC could not legitimately claimto be equated wth
Suprenme Court Judges. W do hope that the Governnent will
take note of this and do the needful.

We have deliberately avoided going into the unpleasant
exchanges that |ook place in the chamber of the CEC on 11th
Cct ober, 1993, to which reference has been made by the CEC
in paragraph 18 (¢ to f and g) of his petition. These
al | egati ons have been denied by Shri Krishnamurthy and Shr
G Il does not support the CEC when he says he was abused.
Al t hough these allegations and counter allegations found
their way into the press, we do not think any useful purpose
will be served by washing dirty linen in public except
showi ng both the CEC and Shri Krishnamurthy in poor |ight.
The CEC and the ECs are high | evel functionaries. They have
several years of experience as civil servants behind them
Al of them have served in responsible positions at
different levels. It is a pity they did not try to work as a
leam The efforts of Shri GIl to persuade the other two to
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forget the past and to get going with the job fell on deaf
ears. Unfortunately, suspicion and distrust got the better
of them W hope they will forget and forgive, start on a
clean state of mutual respect and confidence and get going
with the lask entrusted to themin a sporting spirit always
bearing in mnd the fact that the people of this great
country are watching themw th expectation. For the sake of
the people and the country we do hope they will eschew their
egos and work in a spirit of camaraderie.

In the result, we uphold the inmpugned Ordi nance (nhow
Act 4 of 1994) inits entirety. W also uphold the two
i mpugned notifications dated 1st COctober, 1993. Hence, the
wit petitions fail and are dismssed. The interim order
dated 15th November, 1993 wll stand vacated. If, as is
reported, the incunbent CEC has proceeded on | eave, |eaving
the office in charge of Shri Bagga, Shri Bagga will
forthwith hand over charge to Shri GII till the CEC resunes
duty. The TAs will stand disposed of. In the facts and
circunst ances of the case, we direct parties to bear their
own costs. If the CEC has incurred the costs of his petition
fromthe funds of the El ection Conm ssion, the other two ECs
will be entitled to t he sane from the sane
sour ce.




