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The present case raises an inportant issue of vital public inportance, nanely,
whet her the Industrial Tribunal was justified in adjudicating upon the service conditions
of enpl oyees, who are not "workmen" under the Industrial Disputes Act, 1947 and are
hence clearly outside its jurisdiction

Cvil Appeal No. 5601 of 2001 was filed by the appell ant-Conpany agai nst the

conmon final judgnent and order of the Division Bench of the High Court of Judicature
at Bombay in Appeal No. 194 of 2000. The said appeal was filed by the Conpany

agai nst the judgnent dated 01.12.1999 of the learned single Judge in Wit Petition
No. 1705 of 1998 which was filed by the Conpany against the award of the Industria
Tribunal in Reference being Reference (IT) No. 3 of 1993 which arose out of the
demands of the respondent - Uni on

Cvil Appeal Nos. 7340 and 7341 of 2001 were filed by the Union against the

j udgrment and order in Appeal No. 441 of 2000 which was filed by the Union inpugning
the judgnent dated 01.12.1999 of the |earned single Judge in Wit Petition No. 1705 of
1998 by which the single Judge had reduced the extent of dearness allowance granted
under the award of the Industrial Tribunal

We shall take Civil Appeal No. 5601 of 2001 filed by the Company agai nst the

j udgrment and order of the Division Bench for consideration and the decision taken on
this appeal will also govern the other two appeals filed by the Staff and O ficers’
Association in Civil Appeal Nos. 7340 and 7341 of 2001.

The appel | ant - Conpany concl uded a Settlenent withthe respondent-

Associ ation on 14.08. 1974 whereby wel fare schenme for the staff and officers, jointly
funded and nanaged by the Conpany and the Association did not create any condition

of service. The Company concluded a settlenent on 09.06. 1982 covering service

conditions of all staff and officers including those in Gades 01 and 00. According to the
Managenment, this was a unique settlenent in that at the instance the Chairman and
Managi ng Director of the Company, the Association deternined for itself and

recommended t he quantum of increase in emolunents for the staff and officers which

the Conpany accepted and i npl enmented through the said settlenent. On 24.02.1989,

the appel | ant - Conpany concluded a Settlenment with the respondent-Associ ati on which
stated, inter alia, that "It is the Conpany’'s contention that a substantial nunmber of the
staff, not being 'worknen’ under Section 2(s) of the Industrial D sputes Act, 1947
(hereinafter referred to as "the Act’) are not covered by the provisions of the Act.
Wthout prejudice to the rights and contentions of both the parties with regard to the
applicability of the provisions of the Act, the parties have reached a conprehensive
Settlement covering in addition to the denands nmade in the said 'Charter of Denmands’,

the issue of annual bonus as well, under Section 12(3) and 18(3) of the Act read with
Rul e 62 of the Industrial D sputes (Bombay) Rules, 1957 in conciliation proceedi ngs on
the following termnms".
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"This Settlenent did not cover enployees in Gade 01 and 00 who are
Ceneral Foremen or Senior Oficers and Asstt. General Forenen or
Oficers".

On 04.11.1991, the respondent-Association served a Charter of Demands on
the Conpany. Failure report was submitted by Conciliation Oficer on 31.10.1992. The
Government of Maharashtra, by its Order dated 17.02.1993, referred the dispute for

adjudication to the Industrial Tribunal. The text of the Order issued by the Governnent
of Maharashtra is reproduced bel ow
" ORDER

I ndustrial Disputes Act, 1947: -

No. ADM 3092/21867/ CR 2001/ Lab-3. - Wereas the Governnent

of Maharashtra has considered the report submtted by the conciliation

O ficer under sub-section (4) of section 12 of the Industrial D sputes Act,
1947 (XI'V of 1947), in respect of the dispute between Ms. Mikand Ltd.
L.B.S. Marg, Kurla, Bonbay 400 070 and t he worknen enpl oyed under

them over the demands nentioned in the schedul e appended hereto.

And whereas the Government of Maharashtra after considering the
aforesaid report is satisfied that there is a case for reference to the dispute
to an Industrial Tribunal.

Now, therefore, in exercise of the powers conferred by clause (d) of
sub-section (1) of 'section 10 read with sub-section (5) of section 12 of the

I ndustrial Disputes Act, 1947, the Governnent of Maharashtra hereby refers

the said dispute for adjudication to an-Industrial Tribunal, Bonbay consisting
of Shri G S. Baj, Menber constituted under Government Notification

I ndustries, Energy and Labour Department, No. |DA 0392/ CR 69/ Lab- 3,

dated the 31st March, 1992."

The respondent-Association filed its Statement of Cains. The appellant-

Conpany filed its witten statenent setting out in detail how the demands rai sed by the
respondent - Associ ati on, which according to them were unreasonable and pointing out
that the financial position of the Conpany was not sound. It was al so pointed out that
barring a few categories of enployees, the bul k of enpl oyees were not ’workmen’ as

defi ned under the Act and that the Industrial Tribunal had no jurisdiction to grant any
relief to the enpl oyees who are not 'worknen’ under the Act.

The Tribunal, by its Part-1 Award, directed an ad hoc paynment of Rs.500/- per

nmonth to all enployees in grades 12-00. The appell ant-Conpany on its own effected

an additional ad hoc paynent in varying anpbunts grade-w se to enployees in grades
00-09. The Tribunal, by its interimAward Part-I11, directed paynent of enpl oyees on the
basi s of basic pay slab ad hoc anount ranging fromRs. 375/- to Rs.1050/- per nonth to
enpl oyees who had not been granted additional ad hoc paynent by the appell ant-

Conpany. The High Court, by its judgnment and order dated 27.01.1996 in Wit Petition
No. 342 of 1996 filed by the conpany agai nst the said Awards, /directed the Conpany

to deposit the ampunts payabl e under the interimAward Part-11 in the Provident Fund
Accounts of the concerned enpl oyees instead of disbursing the sane to them -and
directed the Tribunal to di spose of the Reference on or before 30.04.1996.

On 11.12.1995, the appellant-Conpany and t he respondent - Associ ati on

concl uded a Settlenment on annual bonus for four years, w thout prejudice to their
respective rights and contentions as stated in Cause 1 of the said settlenment which
stated as under:

"It is the Conmpany’s contention that a magjority of the staff, on the one hand
and the officers on the other are not 'Wrknen’ under Section 2(s) of the
Industrial Disputes Act, 1947 and are al so not covered by the provisions of

The Payment of Bonus Act, 1965. These contentions of the Conpany are

not, however, accepted by the Association. In the circunstances, it is

agreed that this Settlenent shall not be cited by either party as evidence of

wai ver of the contentions of the other and that both the parties shal

continue to be at liberty to raise their respective contentions on these issues
on all fora."
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An affidavit by the Vice-President of the Conpany - M. Krishnan Nair was al so

filed before the Tribunal affirm ng the designations and categories of enployees of the
appel | ant - Conpany who are not "workmen" under the Act. The Tribunal passed an

award on 26.03.1998 and held that the appellant was purportedly estopped from
contendi ng that the enpl oyees were not workmen under the Act and granted all the

maj or demands, including revision in basic salaries, dearness allowance, etc. in toto
and rejected certain demands |i ke conputer allowance, shift allowance also in toto.
According to the appellant, the Amard was far in excess of the appellant’s financia
capacity and the sanme ignored the well-settled i ndustry-cumregion principle and the
status of the enpl oyees before him

Bei ng aggrieved by the Award of the Industrial Tribunal, the appellant filed Wit
Petition No. 1705 of 1998 before the H gh Court at Bonbay. The Hi gh Court issued
rul e and granted conditional stay subject to the condition, inter alia, that the petitioner-

Conpany pays to the enpl oyees 50% of the increased salary and al |l owances awar ded

by the Tribunal, in addition to the existing salary and all owances with effect fromthe
date of publication of the Award, and that in case it is held ultimately that the said
enpl oyees 'were not entitled to the paynents so nmade, the anount shall be adjusted by
the appellant in future wages.

Learned single Judge passed another Order on the same date in the Conpany’s

Wit Petition No. 1704 of 1998 agai nst anot her Award passed by another Tribunal in
Reference (1 T) No. 70 of 1998 relating to the Conmpany’s daily-rated worknmen at its
factory at Kurla while admtting the said wit petition, directing the Conpany to pay to
the said daily-rated worknmen 50% of the increase in the allowances granted by the said
Awar d except certain allowances specified therein. The appellant filed an appea

bef ore the Division Bench against the said interimorder dated 05.10.1998. The appea
was di sposed of stating that the said order was a discretionary order and did not
warrant any interference at the interimstage. The Association filed contenpt petition in
the H gh Court on the ground that the Conpany was deducting fromretrial benefits of

the enpl oyees the anount that were paidto themunder the interimorder dated
05.10.1998. By its order dated 19.02.2000in the said petition, the Conpany was
directed to deposit in the High Court a sumof Rs. 9,52,205/- recovered thus fromthe
enpl oyees.

The Vice President of the Conpany filed an affidavit before the | earned single

Judge on 24.06. 1999 whereby he placed on record the facts on the financial position of
the Company. The affidavit affirned, inter alia, the'fact that CRI SIL progressively
down- graded the Conpany’s financial standing and that by its/letter dated 01. 04. 1999,
the said credit rating agency further down-graded the Company’s rating from"BBB " to
"BB" and further that the said down-graded followed the down-grading done earlier as
under: -

Year Year Year Year Year
Rat i ng Rat i ng Rat i ng Rat i ng Rat i ng
1995 AA 1996 AA- 1997 A+ 1998 BBB+ 1999 BB

The said letter fromCRISIL showed that the rating "AA" indicated "high safety"
while "BB" indicated "l nadequate Safety”. The rating as above showed that the
Conpany had been down-graded by as many as 9 notches between 1995 and 1999.

On 01.12.1999, the learned single Judge passed judgnent and order nodi fying

the inpugned Award and held that there was conmunity of interest between the

wor kmen and non-wor knmen as they worked and functioned in the sane grades and that

the Conpany had concluded Settl enents covering both categories of enployees in the
past, and further that in the facts of the case, the worknen coul d espouse the cause of
the non-worknen. The | earned single Judge disallowed the granting of one conponent

of DDA, viz., basic linked variable D.A. He confirned all other increases in enolunents
granted by the Tribunal. The Review Petition filed by the Association agai nst the
judgrment of the | earned single Judge was also rejected by Order dated 15.02.2000.

Both the appellant and the respondent preferred separate appeal s challenging the

j udgrment of the | earned single Judge. In the appeal, the Conpany filed its Annua
Report for the year 1999-2000 which reported a profit of Rs. 5.85 crores but showed
that when capital profits i.e. profits fromsale of |and and of shares owned by the
Conpany i n other comnpanies are excluded, there was, in fact, a |loss amunting to Rs.
9.45 crores. The Conpany al so submitted statenents relating to basic pay etc. to the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 23

Di vi sion Bench during the course of hearing. According to the appell ant-Conpany, they
suffered a loss of Rs. 40 crores during the financial year 2000-01 as per the audited
financial results and a chart showi ng the financial position of the Conmpany from 1991-
92 to 2000-01 was also filed.

The Division Bench passed its judgnment partially nodifying the | earned single

Judge’s Order by reducing (i) one of the 3 conponents of Dearness Al owance granted

by the Tribunal viz. the D.A fixed in terns of percentages of basic pay, grade-wise (ii)
the nunber of service increments; (iii) the gratuity from 21 days to 15 days; and (iv) by
changing the effective date for increase in enolunments from 17.02.1993 to 01. 01. 1996.

The Division Bench affirned the decision of the | earned single Judge on all other points.
The Order casts as retrospective burden of approximately Rs. 35 crores upto Mrch

2001 and prospective gross burden of Rs. 7 crores per annum

As already stated, the special appeals were filed against the common judgnent
by the respective parties. ~According to counsel for the appellant, the Hi gh Court has
failed to correct the jurisdictional error in granting revision of the service conditions of

enpl oyees who are adnmittedly not 'worknen' under the Act on the ground, inter alia, of
conmunity of interest and also the error in granting revision of service conditions of
enpl oyees-in breach of established principles of wage adjudication. This Court granted
| eave to appeal to both parties and directed the appell ant-Conmpany not to make any
recovery fromthe enployees of the anpbunts paid on the basis of the interim Awards
passed by the Tribunal or by the Hi gh Court.

We have heard M. Ashok H. Desai, |earned senior counsel appearing for the
appel | ant - Conpany and M. K K. Singhvi, |earned senior counsel appearing for the
respondent - Staff & Oficers’ Association. Both the |earned counsel advanced | engthy
argunents. In support of their contentions, they invited our attention to the various
docunents and records filed before the Industrial Tribunal, before the H gh Court and
before this Court and also relied on many rulings of this Court.

In assailing the award and of the judgnent of the H gh Court, Shri Ashok H

Desai, |earned senior counsel appearing for the Conpany, nade the follow ng
submi ssi ons: -

(i) The Reference is limted to the dispute between the appellant-
Conpany and the ‘worknmen’ enployed by them

(ii) The Tribunal, being a creature of the Reference, cannot adjudicate

matters not within the purview of (the dispute actually referred to it by

the order of Reference.

(iii) There are no pleadings by the respondent-Staff & Officers’ Association
regarding ‘conmunity of interest’ or ‘estoppel”’

(iv) The Hi gh Court and this Court have the jurisdiction and the power to
interfere with the award of the Tribunal

(v) The phrase "any person" in Section 2(k) and Section 18 of the Act

does not include ‘non-worknmen’ .

(vi) The finding of the Court below that-there is ‘comunity of interest’
bet ween the ‘workmen’ and the ‘non-workmen’ i s based on

m sconstrui ng of evidence and disregarding of vital facts.

(vii) The ‘ non-worknmen’ cannot be given the status and protection

avail able to the ‘worknen’ under the Act.

(viii) Estimation/conputation of the total wage packet, which is a vital task
in wage adjudi cati on, has not been done by any of the Courts bel ow

(ix) Fi nanci al burden of the award passed by the Tribunal is wongly
assessed by the Tribunal, as observed by the |earned single Judge;

however, neither the | earned single Judge nor the D vision Bench

assessed the burden of their own judgnment and order. The onission

is fatal to the legality of the impugned order

(x) The industry-cumregion principle has not been foll owed nor have the
conpari sons be nade in accordance with the well-settled | aw.
(xi) Assessnent of the appell ant-Conpany’s financial capacity by the

Courts belowis riddled with serious errors.

(xii) The subsequent devel opnents relating to the financial position of the
appel | ant - Conpany need to be kept in mnd

(xiii) The award, after its infirmties are cured, should be made applicable
only to the ‘worknen’ and not to the ‘non-worknen’.

(xiv) The appel | ant - Conpany, however, undertakes to ensure that the tota
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wage packets of the ‘non-worknen’, to whomthe award further
nodi fi ed as above will not be applicable, are not |ower than the tota
wage packets available to the ‘workmen’ under the said award.

The above subm ssions were sought to be countered on behalf of the

respondent-Staff & Officers’ Association. M. K K Singhvi, |earned senior counse
appearing for the Staff & Oficers’ Association subnmtted that essentially there was no
revi sion of basic wages from 1972 and only ad-hoc increases had been granted from
time to time of the special pay and all owances. There was thus an urgent and pressing
need for wage revision. He nade the follow ng subnissions: -

(i) It is submitted by the respondent-Staff & Oficers’ Association that the

deci sion of the Tribunal, on a question of fact, which it has jurisdiction to
determne, is not liable to be questioned in proceedi ngs under Article 226

of the Constitution of India unless at the least it is shown to be fully

unsupported by the evidence. He cited the judgnents of this Court in the

fol |l owi ng cases:

(a) Ebr ahi m Aboobakar & Anr. vs. Custodi an General of Evacuee
Property, [ 1952] SCR 696 at 702 (Five Judges)
(b) Dhar angadhara Chemi cal Wrks Ltd. vs. State of Saurashtra

[(1957] SCR 152 (Four -Judges)
(c) Syed Yakoob vs. K._S. Radhakrishnan & Ors., [1964] 5 SCR 64 (Five
Judges)
(d) Parry & Co. Ltd. vs.: P.C. Pal & O's. [1969] 2 SCR 976 (three Judges)
(e) Quseph Mathai & Os. vs. M Abdul  Khadir, (2002) 1 SCC 319 (Two
Judges)
(ii) This Court while exerecising its power under Article 136 of the

Constitution of India in an appeal fromthe judgment of the H gh Court
rendered in exercise of its power under Articles 226 and 227 of the
Constitution of India wll exercise the same power which the H gh Court
could exercise and will not interfere with the finding of fact recorded by a
Tribunal. The follow ng decisions were cited in the cases of Parry & Co.
Ltd. vs. P.C. Pal & Os. (supra) and Fuel I'njection Ltd. vs. Kangar

Sabha & Anr., (1978) 1 SCC 156 for this proposition.

(ii) Whi | e exercising powers under Article 226 of the Constitution of India, for
i ssuance of a wit of certiorari-or any other wit against an award of
I ndustrial Tribunal, the H gh Court will normally not take into

consi deration facts arising subsequent to the date of the award.

(iii) The Industrial Tribunal by its award rai sed the necessary issues in regard
to the financial soundness of the Conpany to bear the burden and

recorded the finding in favour of the Staff & Oficers’ Association

(iv) The Industrial Tribunal also recorded the finding that the charts regarding
the financial position of various conparable conpanies, which were

prepared on the basis of the informati on subnitted by the wtnesses of

the Conpany, will have to be believed and consi dered.

(v) The findings of the Industrial Tribunal were based on the evidence on
record and the Hi gh Court ought not to have interfered with those

findings. It was submtted that the | earned single Judge has erred in

interfering with the DA Schene franmed by the Industrial Tribunal and that
the | earned single Judge did not conpare the total wage packet of

Mukund wi th the conparabl e concerns. The Division Bench had

exceeded its jurisdiction and take into account event subsequent to the
passi ng of the award and secondly, in confirmng the reduction in DA

made by the | earned single Judge. The Industrial Tribunal having
exercised its discretion and having deprived the worknmen of the benefit

of the award from1.1.1992 to 17.2.1993, there was no reason

what soever for the High Court to interfere with the discretion of the

Tri bunal. Though the | earned single Judge confirmed that finding, but the
Di vi si on Bench without any reason whatsoever interfered with the said

di scretion and deprived the workmen the benefit of the revision in service
conditions for four years. The Division Bench conpletely |ost sight of the
fact and effect that the enpl oyees who had retired or had ceased to be in
service of the conpany between 1.1.1992 to 1.1.1996 would not only not

get any benefit under the award but such of them who had retired or had
ceased to be in service after 19.1.1994 will have to refund the benefit
they got under the interimawards granted on 19.1.1994 and 18.9. 1995.
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(vi) The Division Bench also erred in interfering with the Gratuity
Scheme granted by the Industrial Tribunal and confirnmed by the |earned
singl e Judge of the H gh Court. Arguing further, the |earned senior
counsel would submt that the Industrial Tribunal took into consideration
the fact that the daily-rated workers of the Conpany at the Kalwe Pl ant,
as per agreenent dated 15.2.1994, were entitled to Gratuity of 21 days
and, therefore, had granted Gratuity of 21 days' basic + DA to the staff
concerned in the reference. The |earned single Judge confirmed the said
finding. However, the Division Bench interfered with the finding on the
ground that the Gratuity Scheme at Kalwe Plant was on the basis of

m ni mum att endance whereas the award gave a flat rate of Gatuity of 21
days to all the enpl oyees.

(vii) The Division Bench erred in interfering with the service increnents
given by the Industrial Tribunal. 1t interfered with the service increnents
only on the ground-that they thought it appropriate to restructure the

i ncrenents.

(viii) | The Conpany should not be allowed to rely on docunents which are not
part of the Record. It is to be noted that the Conpany has filed an
application for bringing additional docurments on record to show that the
financial condition of the Conpany had deteriorated after passing of the
award. It was submitted by the | earned counsel that subsequent events

are not at all relevant for the purpose of assailing the award, but may be
rel evant if and when denands are nade either by the workmen or the

Conpany and when dermands are nade either by the worknmen or the

Conpany for subsequent period and a Reference in that regard is given

by appropriate Governnent. It was, therefore, subnitted that the
application for bringing on record the additional docunents be rejected.
According to him there are no operating |osses, but the |osses are

mai nl y on account of the interest on borrow ng for huge investnents

nmade in associ at e/ subsi di ary/ group conpani es and for the expansion of

the steel making capacity by setting up a new project at Hospet.

Lear ned seni or counsel appearing for the respondent-Staff & Oficers’

Associ ati on made additional subm ssions on behal f of the workmen. Regarding the
financial clause contained the Statute, he has nmade further subm ssions reiterating the
submi ssi ons nmade earlier

We shal | now anal yse the subni ssions nade by thelearned senior counse

appearing on either side with reference to the pleadings, docunents, records and al so
with reference to the judgnents cited.

The Reference is limted to the dispute between the Appell ant-Conpany
and the ‘worknmen’ enpl oyed by them

We have already referred to the order of Reference dated 17.2.1993 in
par agraph supra. The dispute referred to by the order of Reference is only in respect of
wor kmen enpl oyed by the appel | ant-Conpany. It is, therefore, clear that the Tribunal
being a creature of the Reference, cannot adjudicate matters not within the purview of
the dispute actually referred to it by the order of Reference. 1In the facts and
circunst ance of the present case, the Tribunal could not have adjudicated the issues of
the salaries of the enployees who are not worknmen under the Act nor could it have
covered such enpl oyees by its award. Even assuming, without admitting, that the
Ref erence covered the non-worknmen, the Tribunal, acting within its jurisdiction under
the Act, could not have adjudicated the dispute insofar as it related to the ‘non-
wor kmen’ .

It was submitted by the | earned counsel appearing for the respondent that under

the Act, the dispute can be raised only by the workmen with the enployer and that the

wor kimen, however, can, in appropriate case, espouse the cause of non-worknen

because under the definition of ‘industrial disputes’ under clause (k) of Section 2 of the
said Act, the dispute nay not only be related to worknen but to any person including
non-wor kmen, provi ded, however, that there is comunity of interest between the

‘“workmen’ and the ‘non-worknmen’. It was further submitted that apart fromthe fact that
adnmittedly there are worknen in all the grades and that the worknen from one grade

| ook forward to promotion in the next grade conprising workmen as well as non-
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wor knmen, the provisions of clause (d) of sub-section (3) of Section 18 of the Act nmke
the award not only binding on the worknmen but al so on the non-worknen who may be

in enmpl oyment on the date of the dispute or nay have subsequently becone enpl oyed

in the establishment. It was further submitted that clause (d) of sub-section (3) of
Section 18 purposely uses both the expressions, nanely, ‘workmen’ and ‘persons’ and,
therefore, both the expressions will have to be given their proper neaning. ‘Wrkmen

has been defined under clause (s) of Section 2 of the Act. The expression ‘person’ has
not been defined and, therefore, that expression will have to be given its nornal

meaning. |In this regard, |earned counsel invited our attention to clause (42) of Section
3 of the General O auses Act, 1897 which states that ‘person’ shall include any

Conpany or Association or body of individuals whether incorporated or not. This is an

i nclusive definition giving extended nmeaning to the word ‘person’. He also drew our
attention to the Black Law Dictionary, 4th Edition, on page No.1299, it is stated that the
word ‘person’ in its natural and usual signification includes woman as well as nan.
Rel i ance was pl aced on the decision of this Court in the case of Workmen of

D makuchi Tea Estate vs. The Managenent of Di makuchi Tea Estate, (1958) SCR

1156 (three Judges). Wiile dealing with the definition of ‘industrial dispute’ contained
in Section 2(k) of the Act, this Court observed as under: -

"Therefore, when Section 2(k) speaks of the enpl oynent or

non- enpl oynent or the terms of enploynment or the conditions of

| abour of -any person, it can only nean the enpl oynent or non-

enpl oyment or the termnms of enploynent or the conditions of |abour of

only those persons inthe enployment or non-enpl oyment or the
terns of enploynment or with the conditions of |abour of whomthe
wor knmen t hensel ves /are-directly and substantially

interested. ... ...

Section 18 of the Act supports the aforesaid observations, in

so far as it makes the award binding not nerely on the parties to the
di spute, but where the party is an enployer, on his heirs, successors
or assigns and where they party is conposed of worknen, on al

persons enployed in the establishment and all persons who

subsequently becone enpl oyed therein. |If, therefore, the dispute is a
collective dispute, the party raising the dispute nust have either a
direct interest in the subject matter of dispute or a substantial interest
therein in the sense that the class to which the aggrieved party

bel ongs is substantially affected thereby. It is the comunity of
interest of the class as a whole - class of enployers or class of

wor kmen - which furni shes the real nexus between the di spute and

the party to the dispute. W see no insuperable difficulty in the
practical application of this test. 1In a case where the party to the
di spute i s conposed of aggrieved worknmen thensel ves and t he

subject matter of dispute relates to themor any of them they clearly
have a direct interest in the dispute. Were, however, the party to the
di spute al so conposed of worknen, espouse the cause of anot her

person whose enpl oynent, or non-enploynment, etc., may

prejudicially affect their interest, the worknmen have a substantia
interest in the subject matter of dispute. In both such cases, the

di spute is an industrial dispute."

Learned counsel also cited the decision in the case of Anil Kumar
Upadhyaya vs. Sarkar (P.K. & Os.), 1961 2 LLJ 459 and, in particular
conclusion No.4 arrived at page 467 which reads as under
"No.4 : Fromthe provisions of clause (b), sub-section(3) of
Section 18 of the Act, it is to be inplied that the Tribunal has power to
sumon parties other than parties to the order or reference, to appear
in the proceedings as parties to the dispute. This has a reference to
proper and necessary parties, as such parties need not necessarily
bel ong to the category of enpl oyer or workman."

Rel i ance pl aced on concl usion No.4 by the | earned counsel appearing for
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the respondent is msplaced. |In our view, conclusion No.4 needs to be read in
the context of the precedi ng and succeedi ng conclusions in the said judgment.
The text of conclusion Nos. 1 to 7 is as under

"(1) An industrial dispute under the Act arises between an enpl oyer

and his worknen, where the enployer (sic) is concerned.

(2) Such a dispute can only be referred for adjudication by an order
nmade by the appropriate Government under the Act. There is no
express provision in the Act or the Rules framed thereunder, for
adding in party to the adjudicating proceedings other than parties to
the reference, by the adjudicating Court or Tribunal

(3) Such a power may be granted by prescribing rules and/or naking

the relevant provisions of the Code of Civil Procedure, but so far it has
not been done.

(4) Fromthe provisions of Cause (b), Sub-section(3) of Section 18 of
the Act, it is to be inplied that the Tribunal has power to summon
parties other than parties to the order of Reference, to appear in the
proceedi ngs as parties to the dispute. This has a reference to proper
and necessary parties, as such parties need not necessarily belong to

the category of enpl oyer or worknen

(5) The power to be inplied fromthe provisions of clause (b) is to

sumon such a party. The form of summons has not yet been

prescri bed, but under sub-section(l) of Section 11, the Tribunal nmay

i ssue sunmons in its own formand foll ow such proceedi ngs with

regard to it as it may think fit, until rules franed under the Act deal with
such matter.

(6) The Form D 1 is not an appropriate formof sunmons for that
pur pose.

(7)d ause (b) of sub-section(3) of Section 18 clearly contenplates that
not only there should be such a sunmon but that the party sunmoned
shoul d have an opportunity to show that he has been sunmpned

wi t hout proper cause. Such an opportunity is not given when the party
is added as a party without any notice to him and i's conpelled to join
in the whol e reference proceedi ngs."

In the said case, follow ng its conclusions as above, the H gh Court held
as under: -
"That being the law on the subject, it is clear that the order
made by the Tribunal on 24th Decenber, 1959 is not in accordance
with law. The Tribunal has not issued any sunmons as contenpl at ed
by clause (b) of sub-section (3) of Section 18 and has not given-any
opportunity to the petitioner to contest the service of such a
sumons. "

In the present appeal, it is not the contention of the respondent-Staff & Oficers’
Associ ation that the Tribunal, after considering the material before it, arrived at a findin

g

that the non-workmen are a necessary party to the reference or that it conplied with the
requi rement of issuing sumons to the non-workmen under Section 18 of the Act, in
accordance with | aw

Learned counsel appearing for the respondent cited the judgnent of this Court

in the case of Hochtief Ganmon vs. Industrial Trinbunal. Oissa, 1964 (2) LLJ 460.
Gaj endr agadkar P.B., CJ. \Wile speaking for the Bench in considering the inplied
power of the Industrial Tribunal to add parties observed as under

"This question has been considered by the Madras Hi gh Court

in two reported decisions. In P.G Brookes vs. Industrial Tribunal

Madras and Ors. , 1953 (Il) LLJ 1, the Division Bench of the said Hi gh

Court has held that Section 18(b) by necessary inplications gives

power to the Tribunal to add parties. It can add necessary or proper
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party. He need not be the enployer or the enployee. In that
particul ar case, the party added was the receiver and it was found that
unl ess the receiver was added as a party to the reference

proceedi ngs, the adjudication itself would becone ineffective. |In the
words used by the judgment, the party added was not a rank outsider

or a disinterested spectator, but was a receiver who was vitally
concerned with the proceedi ngs before the Tribunal and whose

presence was necessary to nake the ultinate award effective, valid

and enforceable."

In our view, the ratio of the above judgnent has not supported the respondent’s
contenti ons.

After referring to the decision of the Madras H gh Court in P.G Brookes vs.
I ndustrial Tribunal, (supra), in Radhakrishna MIIs Ltd., Coinbatore vs. Specia
I ndustrial Tribunal, Madras and Ors. (1954 (1) LLJ 295) and to the decision of the
Cal cutta High Court in Anil Kumar Upadhyaya vs. P.K. Sarkar & O's. (1961(11) LLJ
459), this Court has gone on to observe in the said judgnent as under
“I't woul'd be noticed that in all these decisions, the inplied
power of the Tribunal to summon additional parties in the reference
proceedi ngs is confined only to cases where such addition appeared
to be necessary for making the reference conplete and the award
effective and enforceable. Such a power cannot be exercised to
extend the scope of the reference and to bring in matters which are not
the subject matter of the reference and which are not incidental to the
di spute which has been referred."

In the present case, the non-worknen are not necessary parties. The reference

is conplete, covering as it does "Mikund Ltd. and the worknmen enpl oyed by them"

The award, in our opinion, can be made effective and enforceable in respect of the

workmen after its infirmties are cured. It was subnmitted that in fact settlement of 1989,
for instance, did not cover the enpl oyees in G ades 01 and 00 and yet, the sanme was

i mpl emented by the parties thereto.. The finding of the H gh Court that the ‘workmen’

and the ‘non-worknmen’ bel ong to the sanme class, in our view, is erroneous. The

guestion of class to which the enpl oyees belong is to be decided not on the basis of

the Grades in which they are pl aced but on the basis of their duties, responsibilities
and powers as laid down in Section 2(s) of the Act.

In the instant case, the parties have adduced detailed evidence, docunentary as

wel | as oral, on the duties, responsibilities and powers of the enployees but the

Tribunal totally side-stepped the said evidence running-into nore than thousand pages

on the ground that the Conpany is estopped fromraising theissue of the status of the

enpl oyees under the Act, i.e. whether they are ‘worknmen’ -or not. The Tribunal arrived

at its decision erroneously by ignoring the fact that (a) the Conpany had not waived its
rights or contentions on the issue in any of the settlenents between the parties, (b) the
settlenent of 1989 concluded despite all the pre-existing facts including previous
settlenents, "w thout prejudice” to the rights and contentions of the parties on the issue,
as already submitted, and (c) the settlenent of 1995 concl uded during the pendency of

the Reference before the Tribunal which stated inter alia that "both the parties shal
continue to be at liberty to raise their respective contentions on these issues on all fora.

In fact the appellant-Conpany had identified the positions in terms of job titles i.e.
desi gnati ons of enpl oyees who are not ‘worknen’ under the Act by affidavit dated
5.7.1995 of M. Krishnan Nair. The facts affirnmed in the said affidavit were proved by
exam nati on of w tnesses and were also adnitted to be correct by General Secretary
and wi tness of the Association vide paragraph 95 of his evidence which reads as

under :

"Annexure-1 of Ex. G 29 is now shown to me, designation

mentioned therein under respective grades are broadly correct.

Grades are based on the job and responsibilities of the various

categories in the Gade. 1In the hierarchy in a typical production shop

are downwards to upwards i.e., daily-rated worknmen, supervisors 2 to

7, supervisors, forenen."
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It was further submitted by the | earned counsel for the respondent that award

rendered at the instance of the worknen with regard to the conditions of service of the
wor kman/ enpl oyed in Grade 12 to 00 woul d have surely affected the non-worknen

working in the same factory in the sane grades and they woul d have been required to

be given an opportunity to be heard by the Industrial Tribunal. There is, therefore, no
doubt that there is community of interest between the worknmen who raised the dispute
and the non-worknmen working in those grades whose cause the worknmen had

espoused. It is true that the contention on behalf of the worknmen all throughout has
been that all the enployees concerned in the Reference are worknmen under the Act. In
the alternative, it has been contended that assuming without admtting that sonme of the
enpl oyees are non-worknmen, the Association can espouse the cause of the non-

workmen and it is on this footing that the H gh Court has held that the worknen were
entitled to espouse the cause of non-worknen placed in the sane Grades. The above

subm ssi on has no force

In the event, the Tribunal never adverted to the factual material including the
evi dence anywhere in its award.. The Tribunal neither considered the factual materia
before it nor appliedthe |aw thereto.

We, therefore, hold that the reference is |limted to the dispute between the
Conpany and the Worknen enpl oyed by them and that the Tribunal, being the

creature of the Reference, cannot adjudicate matters not within the purview of the
di spute actually referred to it by the order of Reference.

Conmunity of Interest or estoppe

According to M. Ashok H Desai, |earned senior counsel appearing for the

appel | ant - Conpany, there are no pleadings either on the issue of ‘comrunity of

interest’ or on the issue of ‘estoppel” in the Statenent of Caimfiled by the respondent-
Staff & Oficers’ Association before the Tribunal. The law, on this point, is well-settled
in a catena of cases.  This Court , in its recent  judgnent in the case of Bondar Singh

& Os. vs. Nihal Singh & Os., (2003) 4 SCC 161, held as under

"It is settled law that in the absence of a plea no amunt of

evidence led in relation thereto can be | ooked into."

In this view of the matter, we are of -the opinion that the findings rendered
regarding ‘community of interest’ or ‘estoppel’ in the absence of pleadings by the
Associ ati on, cannot at all be |ooked into.

Jurisdiction and power of this Court to interfere with the award of the

Tri bunal

El aborate and | engthy submi ssions were made by both the | earned counse

appearing on either side and many rulings were cited on-this issue. M. Ashok H
Desai, |earned senior counsel appearing for the Conpany, subnmitted that the Hi gh
Court and this Court have the jurisdiction and power to interfere with the award of the
Tri bunal and cited the judgnent of this Court inthe case of Union of lndia vs.
Tarachand Gupta & Bros. , 1971(1) SCC 486. This Court quoted, inter-alia, the
foll owi ng passage from Anismnic Ltd. vs. The Foreign Compensation

Conmi ssioner, Lord Reid at pages 213 and 214, 1969(1) All ER 208:

Y But there are many cases where, although the tribunal had jurisdiction

to enter on the enquiry, it has done or failed to do sonething in the course

of the enquiry which is of such a nature that its decisionis a nullity.” It may
have given its decision in bad faith. It may have nade a decision which it

had no power to nake. It may have failed in the course of the enquiry to

conply with the requirenents of natural justice. It may in perfect good faith

have m sconstrued the provisions giving it power to act so that it failed to
deal with the question remtted to it and deci ded sonme questi on which was

not remitted to it. It nmay have refused to take into account sonething which
it was required to take into account. | do not intend this list to be
exhaustive. But if it decides a question renmitted to it for decision wthout
conmitting any of these errors it is as much entitled to decide that question
wongly as it is to decide it rightly."

After quoting the above passage, this Court went on to observe in its above-
nmentioned judgnment as under
"To the sane effect are also the observations of Lord Pearce at page 233.
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R v. Ful ham Hamrersnmith and Kensington Rent Tribunal is yet

anot her decision of a tribunal properly enbarking on an enquiry, that is,
within its jurisdiction, but at the end of its making an order in excess of its
jurisdiction which was held to be a nullity though it was an order of the kind
which it was entitled to make in a proper case.

"22. The principle thus is that exclusion of the jurisdiction of the G vi
Courts is not to be readily inferred. Such exclusion, however, is inferred
where the statute gives finality to the order of the tribunal on which it confers
jurisdiction and provides for adequate renedy to do what the courts woul d
normal ly do in such a proceeding before it. Even where a statute gives
finality, such a provision does not exclude cases where the provisions of the
particul ar statute have not been conplied with or the tribunal has not acted

in conformty with the fundanental principles of judicial procedure. The

word "jurisdiction" hasboth.a narrow and a wi der meaning. In the sense of

the former, it means the authority to enbark upon an enquiry; in the sense

of the latter it is used in several aspects, one of such aspects being that the
decision of the tribunal is in non-conpliance with the provisions of the Act.
Accordingly, a determnation by a tribunal of a question other than the one

whi ch the statute directs it to decide woul d be a decision not under the

provi sions of the Act, and therefore, in excess of its jurisdiction."

This Court in its judgnent in the case of Cellular Operators Association of
India & Ors. vs. Union of India & Os., (2003) 3 SCC 186, held as under
. The question, therefore, that remains to be considered is, whether
fromthe judgnent of the Tribunal, the contentions raised by the appellants
can be held to be a substantial question of law, which requires interference
with the order of the Tribunal..."

"But the conclusion of the Tribunal that nothing should be allowed to

stand in the way of pursuing the objective of increasing teledensity in the
country and that the decision being a policy decision, is not |liable to be
interfered with by the Tribunal, cannot be sustained i nasnuch as the main
grievance of the cellular operators was to the effect that the Tribunal did not
consi der several materials placed before it on the question of |evel playing
field nor has it given any positive finding on that. ... On this issue,
according to M. Chidanbaram and M. Vai dyanathan, huge materials had

been produced and the Tribunal never applied its m'nd to those materials,
bei ng swayed away by the question that this being a policy decision, cannot
be interfered with by the Tribunal."

Per contra, M. K K Singhvi, |earned senior counsel appearing for the Staff &
Oficers’ Association cited the case of Ebrahi m Aboobakar & Anr. vs. Custodian
CGeneral of Evacuee Property, (supra) in which this Court observed as under

"It is plain that such a wit cannot be granted to quash the decision of an
inferior court within its jurisdiction on the ground that the decision.is wong.
I ndeed, it nust be shown before such a wit is issued that the authority

whi ch passed the order acted without jurisdiction or in excess of it or in
violation of the principles of natural justice... But once it is held that the
court has jurisdiction but while exercising it, it nmade a ni stake, the w onged
party can only take the course prescribed by |aw for setting nmatters right

i nasmuch as a court has jurisdiction to decide rightly as well as wongly."

Rel yi ng on these observations, this Court in the case of Dharangadhara

Chemi cal Wirks Ltd. vs. State of Saurashtra (supra) , observed as under

"I't is equally well settled that the decision of the Tribunal on a question of
fact which it has jurisdiction to deternmine is not liable to be questioned in
proceedi ngs under Article 226 of the Constitution unless at the least it is
shown to be fully unsupported by evidence."

In the case of Syed Yakoob vs. K S. Radhakrishnan & Ors. (supra), the
Constitution Bench of this Court observed as under

"The question about the limts of the jurisdiction of H gh Courts in

issuing a wit of certiorari under Art. 226, has been frequently considered by
this Court and the true legal position in that behalf is no longer in doubt. A
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wit of certiorari can be issued for correcting errors of jurisdiction comitted
by inferior courts or tribunals; these are cases where orders are passed by
inferior courts or tribunals without jurisdiction, or in excess of it, or as a
result of failure to exercise jurisdictions. A wit can simlarly be issued
where in exercise of jurisdiction conferred on it, the Court or Tribunal acts
illegally or inproperly, as for instance, it decides a question without giving
an opportunity to be heard to the party affected by the order, or where the
procedure adopted in dealing with the dispute is opposed to principles of

natural justice. There is, however, no doubt that the jurisdiction to issue a
wit of certiorari is a supervisory jurisdiction and the Court exercising it is not
entitled to act as an appellate Court. This limtation necessarily means that
findings of fact reached by the inferior Court or Tribunal as a result of the
appreci ati on of evidence cannot be reopened or questioned in wit

proceedi ngs. An error of law which is apparent on the face of the record

can be corrected by a wit, but not an error of fact, however, grave it nmay
appear to be. In regard to a finding of fact recorded by the Tribunal, a wit
of certiorari can be issued if it is shown that in recording the said findings,
the Tribunal had erroneously refused to admt adm ssible and materia

evi dence, ‘or had erroneously adm tted inadm ssible evidence which has

i nfluenced the inmpugned finding. Simlarly, if a finding of fact is based on no
evi dence, -that woul d be regarded as an error of |aw which can be corrected

by a wit of certiorari.” In dealing with this category of cases, however, we
must al ways bear in mind that a finding of fact recorded by the Tribuna

cannot be challenged in proceedings for a wit of certiorari on the ground

that the relevant and material evidence adduced before the Tribunal was

i nsufficient or inadequate to sustain the inmpugned finding. The adequacy or
sufficiency of evidence led on a point and the inference of fact to be drawn
fromthe said finding are within the exclusive jurisdiction of the Tribunal, and
the said points cannot be agitated before a wit court. It is within these limts
that the jurisdiction conferred on the Hi gh Courts under Art. 226 to issue a
wit of certiorari can be legitinately exercised (vide Hari Vishnu Kamath v.
Syed Ahned | shaque, Nagendra Nath Bora v. The Commissioner of

Hl1ls Division and Appeal s, Assam and Kaushal ya Devi v. Bachittar

Si ngh.

It is, of course, not easy to define or adequately describe what an

error of |aw apparent on the face of the record neans. Wat can be

corrected by a wit has to be an error of law, but it nust be such an error of
| aw as can be regarded as one which is apparent on the face of the record.
VWhere it is manifest or clear that the conclusion of | aw recorded by an
inferior Court or Tribunal is based on an obvious m sinterpretation of the

rel evant statutory provision, or sonetines inignorance of it, or may be,

even in disregard of it, or is expressly founded on reasons which are w ong
in law, the said conclusion can be corrected by a wit of certiorari. |In al

t hese cases, the inpugned conclusion should be so plainly inconsistent-with
the rel evant statutory provision that no difficulty is experienced by the Hi gh
Court in holding that the said error of law is apparent on the face of the
record. It nmay also be that in sonme cases, the inpugned error of |aw may

not be obvious or patent on the face of the record as such and the Court

may need an argunment to di scover the said error; but there can be no doubt
that what can be corrected by a wit of certiorari “is an error of |aw and the
said error nust, on the whole, be of such a character as woul d satisfy the
test that it is an error of |aw apparent on the face of the record. |If a statutory
provision is reasonably capable of two constructions and one construction

has been adopted by the inferior Court or Tribunal, its conclusion may not
necessarily or always be open to correction by a wit of certiorari. In our
opinion, it is neither possible nor desirable to attenpt either to define or
descri be adequately all cases of errors which can be appropriately,

described as errors of |aw apparent on the face of the record. \Whether or
not, an inmpugned error is an error of law and an error of |law which is
apparent on the face of the record, nust always depend upon the facts and

ci rcunst ances of each case and upon the nature and scope of the | ega

provi sion which is alleged to have been mi sconstrued or contravened."

In the case of Parry & Co. Ltd. vs. P.C. Pal & Os. (supra) , this Court observed
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as under:

"The grounds on which interference by the High Court is available in

such wit petitions have by, now been well established. In Basappa v.

Nagappa it was observed that a wit of certiorari is generally granted when

a court has acted without or in excess of its jurisdiction. It is available in

those cases where a tribunal, though conpetent to enter upon an enquiry,

acts in flagrant disregard of the rules of procedure or violates the principles
of natural justice where no particular procedure is prescribed. But a nere
wrong deci sion cannot be corrected by a wit of certiorari as that woul d be
using it as the cloak of an appeal in disguise but a manifest error apparent

on the face of the proceedi ngs based on a cl ear ignorance or disregard of

the provisions of |aw or absence of or excess of jurisdiction, when shown,

can be so corrected. |In Dharangadhara Chemical Works Ltd. v. State of
Saurashtra this Court once agai n observed that where the Tribunal having
jurisdiction to decide a question cones to a finding of fact, such a finding is
not open to question under Art. 226 unless it could be shown to be wholly
unwarranted by theevidence. Likewise, in the State of Andhra Pradesh &

Os. v.. S, Sree Ram Rao this Court observed that where the Tribunal has

di sabl ed itself fromreaching a fair decision by sone considerations

extraneous to the evidence and the nerits of the case or where its

concl usion on the very face of it is so wholly arbitrary and capricious that no
reasonabl e person can ever have arrived at that conclusion interference

under Art. 226 would be justified."

In the case of Quseph Mathai & Ors. vs. M Abdul Khadir (supra), this Court
observed as under:

“I't is not denied that the powers conferred upon the Hi gh Court

under Articles 226 and 227 of the Constitution are extraordinary and

di scretionary powers as distinguished fromordinary statutory powers. No

doubt Article 227 confers a right of superintendence over all courts and
tribunals throughout the territories in relation to which it exercises the
jurisdiction but no corresponding right is conferred upon a litigant to invoke
the jurisdiction under the said article asa natter of right. In fact power
under this article casts a duty upon the H gh Court to keep the inferior courts
and tribunals within the limts of their authority and that they do not cross the
[imts, ensuring the performance of ‘duties by such courts and tribunals in
accordance with law conferring powers within the anbit of the enactnents
creating such courts and tribunals. Only wong decisions nmay not be a

ground for the exercise of jurisdiction under this article unless the wong is
referable to grave dereliction of duty-and flagrant abuse of ‘power by the
subordinate courts and tribunals, resulting in grave injustice to any party."

In support of his contention that this Court while exercising its power under
Article 136 of the Constitution of India in an appeal fromthe judgment of the H gh Court
rendered in exercise of its powers under Articles 226 and 227 of the Constitution of

India will exercise the sane power which the High Court could exercise and will not
interfere with the finding of facts recorded by a Tribunal, |earned counsel cited the
judgrment in the case of Parry & Co. Ltd. vs. P.C Pal & Ors. (supra). In the said case,

this Court held as under:

"Since this is an appeal arising froma wit for certiorari, we also

would not interfere with the conclusions arrived at by the Tribunal except on
grounds on whi ch the H gh Court could have done."

In the case of Fuel Injection Ltd. vs. Kangar Sabha (supra), this Court
observed as under:

Y But the present appeals are froma judgnent of the Hi gh Court

under Art. 226 and so the jurisdiction of this Court in entertaining an appea
by special |eave under Art 136 nust ordinarily be confined to what the Hi gh
Court could or would have done under Art. 226."

In our view, the material that was placed before the Tribunal was not considered

or discussed and that there was, as such, no adjudication by the Tribunal. The whole
award of the Tribunal, in our view, is liable to be set aside on the ground of non-
application of mind by the Tribunal to the material on record. |In the first place, the

Tri bunal has no jurisdiction to entertain and deci de a dispute which covered withinits




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of 23

fold "persons who are not worknmen". That the material on record before the Tribunal as
regards the conparabl e concerns was admittedly "sketchy" and i nconplete as

observed by the | earned single Judge of the H gh Court and that the award based on

such material could not have been sustai ned.

In the instant case, the enployer and the enpl oyees by their conduct in

concl udi ng settlenents in the past could not create for, or confer upon, an adjudicating
authority jurisdiction, where none existed, in respect of enployees to whomthe

provi sions of the Act are not applicable. This apart, the enployer had not waived his
right to raise the issue of the status of the enpl oyees under the Act in any of these
settlenents. The enployer cannot held to have waived his rights regarding the issue of
the status of the enpl oyees under the Act in the absence of any of the settlements

concluded by themw th their enployees. The High Court has cone to the concl usion
that there are grave and fundanental errors, including the errors in assessing financia
capacity, burden etc. in the award of the Tribunal. |In the instant case, the Tribunal did

not have the jurisdiction to adjudicate the present dispute inasmuch as it pertains to the
conditions of service of non-worknen. The Division Bench has erred in hol ding that

there is a community of interest between the workmen and the non-workmen and

hol ding further that the workmen can raise a dispute regarding the service conditions of
non-wor kmen.” Thi's reasoning, in the absence of any pleading regarding the

conmuni ty-of interest, is fallacious.

It was not open to the High Court, in exercise of wit jurisdiction, to nmodify an

award which, at its very basis, was flawed as it |acked proper application of the
fundanental s of wage adjudication. The Tribunal, in this case, has exceeded its
jurisdiction. It has enbarked upon an enquiry agai nst non-worknmen and, therefore, the
deci sion of the Tribunal is a non-conpliance with the provisions of the Act. Therefore,
the determ nation by a Tribunal on a question other than the one which Statute directs it
to decide, would be a decision not under the provisions of the Act and, therefore, in
exercise of its jurisdiction is Iiable to be set aside.

It is proved by the appellant that the decision of the Tribunal is wong and

wi thout jurisdiction or in excess of it. This Court has jurisdiction to render justice to t
he

wronged party, nanely, the appellant and set aside the same. It is showed before us

that the decision of the Tribunal is not fully supported by evidence. W, therefore, hold
that this Court has jurisdiction and power to interfere with the award of the Tribunal

The phrase "any person” in Section 2(k) and Section 18 of the Act does not

i ncl ude "non-workmen".

Section 2(k) and Section 18 are reproduced hereunder

"(k) "industrial dispute" nmeans any dispute or difference between enpl oyers

and enpl oyers, or between enpl oyers and workmnmen, or between wor knen

and workmen, which is connected with the enpl oynent or non-enpl oynent

or the terns of enploynent or with the conditions of |abour, of any persons"

18. Persons on whom settlenments and awards are binding.- (1) A

settlenent arrived at by agreenment between the enpl oyer and wor kman
otherwi se than in the course of conciliation proceeding shall be binding on
the parties to the agreenent.

(2) Subject to the provisions of sub-section (3), an arbitration award which
has becone enforceabl e shall be binding on the parties to the agreenent
who referred the dispute to arbitration

(3) A settlenent arrived at in the course of conciliation proceedi ngs under
this Act or an arbitration award in a case where a notification has been

i ssued under sub-section (3A) of section 10A or an award of a Labour

Court, Tribunalor National Tribunal which has become enforceable shall be
bi ndi ng on-

(a) all parties to the industrial dispute;

(b) all other parties sunmoned to appear in the proceedings as parties to
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the dispute, unless the Board, arbitrator Labour Court, Tribunal or
Nati onal Tribunal, as the case nay be, records the opinion that they
were so sumoned w t hout proper cause;

(c) where a party referred to in clause (a) or clause (b) is an enployer, his
heirs, successors or assigns in respect of the establishment to which the
di spute rel ates;

(d) where a party referred to in clause (a) or clause (b) is conmposed of
wor krmen, all persons who were enployed in the establishnent or part of

the establishnent, as the case may be, to which the dispute relates on

the date of the dispute and all persons who subsequently becone

enpl oyed in that establishnment or part.”

According to M. Ashok Desai, |earned senior counsel, the phrase "any person"
in Section 2(k) and Section 18 of the Act includes a non-workman who was a wor knman
but retired, resigned or otherwise left the services of the enployer during the pendency

of the dispute under reference. It also includes a person who was not a wor kman when
the dispute was referred for adjudication but joined the services of the enployer as a
wor kman  during the pendency of the proceedings. |In this regard, it nmay be pointed out

that the contention of the respondent-Association that the phrase "any person"

enpl oyed in Section 2(k) and Section 18 covers non-worknmen was not accepted in

Nar endra Kumar Sen case reported in AlR 1953 Bonbay 325, the Di makuchi Tea

Estate case (supra) reported in (1958) SCR 1156, the Reserve Bank of India case
reported in (1996) '1 SCR 25 and in the Greaves Cotton Conpany Limted case
reported in (1971) 2 /SCC 658. This Court in those cases has al so rejected the
contention regarding 'comunity of interest’ between worknmen and non-worknmen. The
| earned single Judge, by msconstruing the meaning of the ratio in the judgnents above
cited, arrived at his conclusionvide para 22 of his judgnent which read as under
"22. It would, therefore, appear that the consistent view of the

Supreme Court is that the non-worknmen as well as workmen can raise

a dispute in respect of matters affecting their enploynent, service

conditions etc., where they have a comunity of interest, provided

they are direct and not renote."

The fact is that in each and every case above cited, the contention that
wor knmen can raise a dispute in respect of the non-workmen was rejected by the Court.
This issue is, therefore, answered in favour of the Conpany.

The findings of the Court below that there is “comunity of interest’ between the
wor kmen and t he non-worknmen is based on misconstruing of evidence and
di sregarding of vital facts.

In this regard, |earned senior counsel for the appellant brought to our notice the
evi dence of M. Krishnan Nair that the enployees are interested in pronotions because
of financial benefits, a universal fact, has been m sconstrued by the Courts bel ow as
proof of community of interest between the worknen and the non-worknen.  The

evi dence of M. Krishnan Nair reads as follows: -

"57. It is true that the enpl oyees are pronoted fromthe | ower grade to

upper grade as the case may be, on nerits. It is true that once a workman

is not always a workman. On pronotion he cones out of that category.

agree that wages scales of different grades of MR W are in hierarchy. But

| deny there being any cooperation. | cannot say whether the enployees in

the | ower grade have an interest in the pronotional grade because of

financial benefits. | say that it is not true to say that they are interested.
Now t he witness says that the enployees will be naturally interested in

promoti onal post because of the financial benefits and for the reasons
known to them"

The | earned single Judge vide para 22 of his judgnment arrived at the concl usion
as under:

"The Conpany’s witness M. Nayar has also admitted in his evidence

exi stence of conmunity of interest between them Under the circunstances

the tribunal has rightly come to the conclusion that the respondents have a
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substantial interest in the subject matter of the dispute and there is a
conmunity of interest between the respondents and those whose case they
have espoused."

After quoting verbatimthe relevant part of the evidence of M. Krishnan Nair as
above, the counsel for the appellant-Conpany made the foll owi ng subni ssions before
the Division Bench (pages 96-97 Volune-I11 of the Conpany’s appeal before this Court).
"It is submitted that the Tribunal has nowhere cited the above statenent of

the Appellant Conpany’'s witness in support of its conclusions. It is
respectfully submtted that the Learned Single Judge grievously erred in re-
apprai sing the evidence of the Conpany’s witness on this vital issue. It is

further submtted that the witness had, by his statenent quoted above,
stated only that the enployees are interested in pronotions because of the
financial benefits and that the said statenent by the witness, while stating
the obvious which is indeed a universal fact, in no way amunted to

admi ssion of any community of interest between enpl oyees in workmen

and non-wor knen categories. |It-.is respectfully submtted, to illustrate the
poi nt, that a Typist may become interest in, and may rightfully aspire form
pronotion at sone indetermnate point in his future career to the post of
Managi ng ‘Director but such interest does not establish a comunity of

i nterest between Typists and the Managing Director. It is subnmitted that no
mat eri al what soever was pl aced by the Respondent Association and that no

evi dence was on record either before the Tribunal or before the Learned
Singl e Judge to show community of interest between the two categories of

enpl oyees. The Learned Single Judge erred.in picking up an isolated
statenment nade by the Conpany’s witness, in total disregard of the centra
thrust of the whole body of his evidence and-in holding that the Conmpany’s
witness admitted, in his evidence, existence of such community of interest
bet ween t he worknen and the non-worknen, wholly m sconstruing the

meani ng of the evidence on a vital issue which goes to the root of the

di spute and on such nmisinterpretation, the Learned Single Judge has built

up the ratio of this Judgenent on the issue of the status of the enpl oyees
under the Act and the jurisdiction of the Tribunal."

W have perused the Division Bench judgnment on this aspect. The Division

Bench has not even adverted to, much | ess dealt with, the above subm ssions while
confirming the | earned single Judge’'s ruling on this issue. The Division Bench has al so
i gnored the cunul ative effect of the Settlenments of 1989 and 1995 which were

concl uded between the parties without prejudice to their respective rights and
contentions on the status of the enpl oyees under the Act.

It is pertinent to refer to the Settlenment of 1995 in this context. Cause 1 of the
Settlement of 1995 concluded during the proceedings in the reference when the issue
was al ready before the Tribunal, stated:

"Clause 1 of this Settlenent reads : "It is-the Conpany’'s contention that a
majority of the staff, on the one hand and the officers on the other are not

"wor kmen’ under Section 2(s) of The Industrial D sputes Act, 1947 and are

al so not covered by the provisions of The Payment of Bonus Act, 1965.

These contentions of the Conpany are not, however, accepted by the

Association. In the circunstances, it is agreed that this Settlenent shall not

be cited by either party as evidence of waiver of the contentions of the other

and that both the parties shall continue to be at liberty to raise their

respective contentions on these issues on all fora."

It is thus seen that the Hi gh Court has not only disregarded of ‘vital facts but also
nm sconstrued the evidence of the witness of the Conmpany. This issue is answered
accordingly in favour of the Managenent.

The non-wor knmen cannot be given the status and protection available to the
wor kmen under the Act.

The above subm ssion of |earned counsel for the appellant is well founded under
the Act. Disputes can be raised only by the workmen with the enployer. The worknen,
however, can in appropriate cases espouse the cause of non-workmen if there is
conmunity of interest between the worknen and the non-worknmen. In the instant case,
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it is an admtted fact that the conmunity of interest or estoppel has never been pl eaded
and the findings rendered by the H gh Court on this issue is in the absence of

pl eadi ngs. |If the non-workmen are given the status and protection available to the

wor kmen, it would men that the entire machinery and procedure of the Act would apply

to the non-workmen with regard to their enpl oyment/non-enpl oynent, the terns of

enpl oynment, the conditions of |abour etc. This would cast on the appellant-Conpany

the onerous burden of conpliance with the provisions of the Act in respect of the non-
worknmen. In our view, the situation is not envisaged by the Act which is solely
designed to protect the interests of the worknmen as defined in Section 2(s) of the Act.

Estimati on/ Conput ati on of the total wage packet, which is a vital task in wage
adj udi cati on, has not been done by any of the Courts bel ow

It is argued that individual itens in the wage packets can, and often do, vary

very consi derably anong conparabl e concerns. Hence, estimation/conputation of the
total wage packets for different categories of enployees and conparison of the tota
wage packets amobng conparabl e concerns is essential. As rightly pointed out by

| ear ned counsel for the appellant that none of the Courts bel ow have admitted to
estimate/ conpute the total wage packets resulting fromtheir awards/judgnents for any
of the categories of enployees. This is a fatal omission in the award/judgnent. There
has been no acceptable reply fromcounsel for the respondent-Association on this

i ssue.

The basic pay and increment structure, found to be higher than in conparable

concerns by the Learned Single Judge, remain unchanged by the Learned Single

Judge hinmself or by the Division Bench. Along with the high rate of Dearness

Al l onance granted by the Order of the Division Bench, these have cascadi ng effect on
other itens or enmolunents |ike House Rent Allowance which is already high at 12.5%
of Basic pay plus DA and Leave Travel “All owance which is fixed at one nmonth's basic
pay the amounts specified in the Award.

The Tribunal had granted in totothe demands relating to scales of basic pay and

i ncrenent structure except the demand for the nmerger of grades 12 and 11 into grade
09. The result has been a disproportionate increase in the basic pay and annua
increnents. Neither the Learned Single Judge nor the Division Bench attenpted to
remedy the situation. There is no-discussion or analysis in support of the decision to
grant the demand in respect of scal es of basic pay in toto, as has been done by the
Courts bel ow.

The Learned Single Judge has observed vide paragraph 38 of his judgnment,

which is at page 167 of Vol.Il of the Conpany’'s Appeal, that-"the revised basic wage
and the increment structure is conparatively higher than the conparable concerns" but
has left the situation unchanged. The Division Bench, too, has left it unrenedi ed.
Wi | e doing so, the Courts below totally ignored the cascading effect of the high basic
wage and dearness all owance not only on Provident Fund, G atuity and

Super annuation but on other itens of enolunents viz., one conponent of DA which is
related to basic pay, House Rent Allowance and Leave Travel All owance.

Annexure P-7 at pages 132 to 136 of Vol. | of the present Appeal contain

conparative data on Total Wage Packet, Basic plus DA, DA, HRA and LTA in the
Appel | ant Conpany under the Order of the Division Bench vis-‘-vis/'the seven other
conpani es adopted for conparison. The data show that the Appellant Conpany,

despite its poor financial capacity and performance, now ranks anpng the ei ght
conpani es (seven plus the Appellant Conpany) No.1l in respect of Total Wage Packet,
No.4 in respect of Basic plus DA, No.6 in respect of DA, No.1l in respect of House Rent
Al'l owance (HRA) and No.1 in respect of Leave Travel All owance.

The rate of variable DA now stands raised fromRs.1.72 to Rs.3.00 for every

change of 5 points in the Consunmer Price Index which is disproportionately high but has
been | eft unchanged by the Division Bench

The ' CHARTS ON | NCREASES | N EMOLUMENTS GRANTED BY THE

COURTS BELOW tendered by the Appellant Conpany as directed by this Court during

the hearing of the present Appeal contain the relevant particulars of the denmands in
di spute and the Orders by the Courts bel ow t hereon

The tine-tested system and practice of allowances |linked to grades has been

changed by the Award and the change, which is drastic, continues under the inpugned
Order of the Division Bench.

For decades in the pre-Award period, the allowances |ike House Rent

Al l onance, Leave Travel Allowance etc. were higher for the higher grades and there
were thus financial benefits because of promptions when the enpl oyees were
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pronmoted fromthe |ower to the higher grades and entrusted with higher responsibilities.
Under the Award of the Tribunal, the allowances are |inked to basic pay and are de-

linked fromthe grades, a situation that has been |l eft w thout any nodification by the

| earned single Judge as well as by the Division Bench. There is no application of nind

or any di scussion or analysis or any reason adduced in support, of the abovementioned
change in the time-tested system and practice anywhere in the Award/Judgenments of

the Courts below. As a result, financial benefits arising frompronotions are rendered
nugatory - in fact, the Award has virtually abolished the financial benefits on account of
pronotions. "

The financial burden of the award passed by the Tribunal and the Hi gh Court.

Lengt hy subm ssions were made by counsel for both sides. Counsel for the

appel l ant invited our attention to the observati on nade by the | earned single Judge and
of the Division Bench. The |earned single Judge observed vide para 29 of his judgnent
as under:

"I may, however, hasten to-add that M. Rele is right in criticising the tribunal for
not considering the total financial burden which is likely to be borne by the conpany as
a result of the award passed by the tribunal. Even according to the association the tota
burden on account of the award comes to Rs. 35.30 crores and the net burden for the

year 1999 for the nonthly rated enployees and daily rated worknmen at Kurla would be
around Rs. 10 crores. The tribunal has obviously conmitted an error in holding that the
yearly burden on account of the award would be within the range of 3.3 crores to 3.7
crores and works out to nmere 6 to 7 percent of the total profits of the conpany. As a
matter of fact the burden on account of the present award itself works out to about 25%
of the gross profit and this fact will have to be borne in mnd while fixing the wage
structure and the concerned enpl oyees.

The Learned Single Judge has not however adverted to the above position

anywhere el se in his Judgenent later.  Further, he has not estinmated the burden that
woul d result from his own judgenent-

I n paragraph 22 of its Judgenent, which is at pages 51-52 of Vol.l of the present
appeal , the Division Bench observed inter alia:

"W woul d be revisiting the question of financial burden at a |ater stage of the

j udgrment once again in considering the appropriate relief, if any, that should be granted
in these proceedings."

Later in the Judgenent however, vide paragraph 28 thereof which is on pages

76 to 78 of Vol.l of the present Appeal, the Division Bench, after reproducing sonme of
the subm ssions nade by both the parties, observed:

"W have duly taken into account the rival subnissions and have carefully

consi dered the figures which have been submitted before us by both the

sides. The Court will have al so necessarily to have regard to the inpact of

the financial performance of the Company over a period of tine. This

includes the financial difficulties faced by the Conpany in 1998-99. Having

regard to the financial burden under the award of the Tribunal as nodified

by us we are of the considered view that the award of the Tribunal as

nodi fi ed shoul d be nmade operative not froma17th February, 1993 as directed

by Industrial Tribunal but, with effect from 1st January 1996."

The Division Bench failed to recognise that the relief granted as above is only a

one-time relief and that it does not reduce the prospective burden of the nodified

Award. But for the observation that the rival subnissions have been duly taken into
account and carefully considered, there is no discussion or analysis of the subm ssions

by the parties on the hotly contested issue of the financial burden of the Award vis-‘-vis
the Conpany’s financial capacity.

It is further submtted that the reference to gross burden and net burden after
taking into account the tax payable by the Conpany in the Award/Judgenent of the
Courts below are not relevant in view of the subsequent devel opnents as the Appell ant
Conpany has not been paying any tax since the year 2000-2001.

The Division Bench, |ike the Learned Single Judge, has in fact nowhere
estimated the financial burden that would result fromits own judgenent. This is an
omi ssion that is fatal to the legality of the Order inmpugned in the present Appeal

The | ndustry-cumregi on principle has not been foll owed nor have the
conpari sons been nade in accordance with the well-settled | aw.
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The Conpani es adopted for conparison are not conparable in terns of the

nature of the business, sales turnover, enployee strength, profits and other rel evant
paranmeters. The comparisons are also incorrect, as these have been nade as

bet ween cat egori es of enpl oyees, which are not conparable.

The Learned Single Judge, vide paragraph 31 of his Judgenment which is at

page 159 of Vol.Ill of the Conpany’s Appeal, has observed:
"The data furni shed by the association in respect of the conparable
concerns is also not conplete in nmany respects. It seens that the data

furnished is mainly in respect of the posts of peons, clerks, telephone
operators, watchmen, supervisors etc. and it seens that the data
concerning the staff and officers working in grade 00 to grade 5 is rather
i nconpl ete and sketchy. The claimof the workers will have to be exam ned
keeping in mnd these aspects of the matter."

The Learned Singl e Judge, however, has not adverted to these aspects of the
matt er anywhere el se in his Judgnment |ater. The Division Bench, too, has not renedied
the flaw in this aspect in its own Judgenent.

Assessnent of the appel |l ant-Conpany’s financial capacity by the courts belowis
riddled with serious errors:

The Tribunal on this issue relied entirely on the data submtted by the

Association in respect of the Conpany’s fiinancial capacity. The award dealt with this
topic in two short paragraphs, nanely, paras 63 and 64 thereof.

"63. | have perused the Bal ance Sheets and the charts subnitted by the

Union and | am of the opinion that the information tabulated by the Union is
satisfactory and correct and the conputation of the gross profits is on well

| ai d down principles of various adjudicating authorities.

64. It is the contention of the Union that the financial position of the
Conpany is very sound. It is the Conpany’'s contention that the financia
position is not very sound. It means that the financial condition of the
Conpany is quite good."

In arriving at its conclusion as above, the Tribunal ignored the serious errors

poi nted out by the Conpany which may be seen on page 159 of Volune-I11 of the

present appeal in the data submitted by the Association. The Tribunal considered
average gross profit at Rs. 56.25 crores for the years 1991-92 to 1996-97, as agai nst
Rs. 34.22 crores as conputed corrected by the Conpany. Learned single Judge vide
para 28 of his judgnent stated, inter alia, as under

"...It is true that the conpany has been registering losses in the |ast year but

that may be particularly due to the factor of recession which has affected the
industries in general. |If we examine the nmaterial on record it i's seen that

the company’s business is consistently growing."

Again the | earned single Judge vide para 29 of his judgment went on to observe:
“In the light of the material placed before me it is not possible to agree with
M. Rele that the conpany’s financial position is not sound and the conpany

is doing badly."

The Division Bench adopted, vide para 22 of its judgnent, the gross profit for six

years from 1991-92 to 1996-97 at Rs. 250.418 crores and average profit per year at Rs.
41.736 crores based on Krishnan Nair's affidavit dated 04.06.1999. |In doing so, the

Di vi sion Bench ignored the fact that the said data on profits included capital profits i.e.,

profits fromsale of the shares in other conpanies owned by the Appellant Conpany

and fromsale of land etc. which had not accrued fromthe Conpany’s normal business
operations. The Division Bench in fact had before it the data on profits excluding capita
profits, which the Tribunal also had before it, but failed to take these data into account.

The rel evant data are avail able vide Annexure P-4 on page 121 of Vol.|l of the present
Appeal . As may be seen fromthe said data, the total gross profit for the years from
1991-92 to 1996-97 was only Rs.205.32 crores as conmputed corrected by the Conpany
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after excluding capital profits. The Division Bench also had before it relevant data for
the period upto and including the year 1999-2000. Despite the declining trends in the
financial perfornmance of the Conpany as evident fromthe data, the Division Bench
concluded, inter alia, vide paragraphs 19.8 and 19.9 of its Judgenent, which are on

pages 37-39 of Vol.l of the present Appeal, as under

"In the present case, these econom c and financial indicators reflective of

the performance and financial health of the enpl oyer establish beyond

doubt that this is a conpany which is financially sound."

The Division Bench further observed:

"The figures content in the annual accounts relating to the share capital,
reserves and surplus, fixed asses, investnents, networth and profits anong

ot her economic indicators are, in nmy view sufficient to indicate the financia
heal th and standi ng of the Conpany"

In any event, the Appellant Conmpany becane a ’'Potentially Sick Industria

Conpany’ under Section 23 of the Sick Industrial Conpanies (Special Provisions) Act,
1985.

The fact that the Courts below were in grave error in their conclusions, which

were arrived at by ignoring vital facts and subm ssions placed before them by the
Appel | ant - Conpany, is clear fromthe subsequent devel opnents which are pointed out
briefly.

Subsequent devel opnment's relating to the financial position of the appellant-

Conpany need to be kept in mnd

On this issue also argunents were advanced by both the | earned seni or counse

at length. M. Ashok Desai, |earned senior counsel, heavily relied on the ratio of the
judgrment in the Ahnedabad M || owners Association case reported in (1966) 1 SCR

382, the trends in respect of the change in the Conpany’s financial capacity and the
subsequent devel opnents relating thereto need to be considered by this Court, keeping
in mnd that the Conpany has to bear the burden of the nodified award for severa
years to cone. The judgnent in the Ahnedabad M || Oaners Association case

observes, inter alia, as under:

"The problem of constructing a wage-structure nust be tackled on the basis

that such wage-structure should not be changed fromtinme to time. It is a

| ong-range plan; and so, in dealingwith this problem the financial position

of the enpl oyer nust be careful ly exam ned. What has been the progress

of the industry in question; what are the prospects of the industry in future;

has the industry been making profits; and if yes, what is the extent of profits;

what is the nature of demand whi ch the industry expects to secure; what

woul d be the extent of the burden and its gradual i ncrease which the

enpl oyer may have to face? These and sim lar considerations have to be

careful | y wei ghed before a proper wage-structure can be reasonably

constructed by industrial adjudication.”

According to M. Desai if the Conpany succeeds in its appeal, it will have to

recover Rs. 18 crores already paid to the enployees including both worknmen and non-

workmen and if it does not, it will have to bear the burden of having to disburse a further
sum of Rs.15.45 crores by way of bal ance of arrears for /the period since 01.01.1996.

Qpposi ng M. Singhvi, |earned senior counsel for the respondent-Associ ation

contended that the H gh Court and this Court while exercising powers under Article 226

and 32 of the Constitution for issuance of any wit against an award of the Industria
Tribunal will normally not take into consideration facts arising subsequent to the date of
the award. Arguing further, he would submt that a wit will be issued to set aside an
award of the Industrial Tribunal on the material placed on record before the Tribuna

and under sub-section 3 of Section 19 of the Act, it is, inter alia, provided that an award
shal I, subject to the provision of that section remain in operation for a period of one year

fromthe date on which the award becones enforceabl e under Section 17A. Under

sub-section 6 of Section 19, it is, inter alia, provided that notw thstanding the expiry of
the period of operation under sub-section 3, the award shall continue to be binding on

the parties until a period of two nonths has el apsed fromthe date on which notice is

gi ven by any party bound by the award to the other party or parties intimating its
intention to term nate the award. The above provi sions show that an award remai ns
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bi nding on the parties firstly for a period of one year fromthe date of its publication and

secondly until a period of two nonths has el apsed fromthe date on which the notice of
term nation is given by any party bound by the award, and no denand can be raised
pertaining to that award during that period.

It was, therefore, submtted by M. Singhvi that if a party to an award can rai se
fresh di spute subsequent to the award and to take into account events subsequent to

that award it will harmthe interest of the worknen and that the superior court exercising
its power will not entertain such a plea. W are unable to countenance the said
submi ssion. In the instant case, the total accunul ated | oss suffered by the appell ant-

Conpany as on 31.03.2003 is Rs. 225 crores. The appellant-Conpany is now covered

by Section 23 of the Sick Industrial Conpanies (Special Provisions) Act, 1985 and has
become a 'Potentially Sick Industrial Conpany’ as defined thereunder. The Conpany

has suffered a further loss of Rs. 64.22 crores according to the audited results for the
first half of the year 2003-04. If the estimated loss for the third quarter of 2003-04 is
al so taken into account, the net-worth of the Conpany stands totally eroded.

Qpposi ng this subm ssion M. Singhvi submtted subsequent events are not at al

rel evant for the purpose of assailing the award, but nmay be relevant if and when
denands are nade either by the worknmen or the Conpany for subsequent period and a
reference in that regard is given by appropriate governnent. He, therefore, submtted
that the application for bringing on record the additional docunents should be rejected.
M  Singhvi further submtted that the conpilation filed by the Managenment "fi nancia
position of the appellant-Conpany" require.a | ot of explanation and coments for which
evidence will have to be led. Wthout prejudice to the above subm ssion, M. Singhvi
drew our attention to the auditor’s notes appended to the bal ance sheet relating to

| oans and advances etc. read with item3 (vi) of the report of the auditor to the
menbers. According to him the balance-sheet clearly shows that there are no
operating | osses but the | osses are mainly on account of the interest on borrow ng for
huge i nvestments made i n _associ at e/ subsi di-ary/ group conpani es and for the expansion

of the steel mmking capacity by setting up a new project at Hospet (where al one about
Rs. 600 crores have been invested) etc. and that borrowi ngs were nainly used for such
i nvestments and for | oans and advances to associate, subsidiary and group compani es
whi ch have not been recovered.

Concl udi ng his arguments, M. Ashok Desai submitted that the award, after its
infirmties are cured, should be made applicable only to the worknen and not to the
non-wor knmen. W see merit and substance in the above subm ssion. W, therefore,
set aside the award and of the judgnents of the single Judge and of the Division Bench
of the H gh Court and hold that the award should apply only to the worknmen and t hat
the wor knen should not, in the facts and circunstances of the case, be pernmitted to
rai se demands/ di sputes on behal f of the non-worknen. W place on record the
undert aki ng given by the appel | ant-Conpany before us ensuring that the total wage
packets of the non-worknen to whomthe award further nodified as above will not be
applicabl e, are not lower than the total wage packets avail able to the worknen under
the said award.

The appel | ant - Managenent has a prima facie case on nerits and the bal ance of
convenience is entirely in their favour. W also hold that the enployer and the

enpl oyees by their conduct in concluding settlenents in the past cannot create or
confer upon an adjudicating authority jurisdiction where none existed in respect of
enpl oyees to whom the provisions of the Act are not applicable. In the instant case,
the enpl oyer had admittedly not waived their right to issue the status of the enpl oyees
under the Act in any of the said settlenents. The High Court, both the |earned single
Judge and of the Division Bench had stepped into the shoes of the adjudicating
authority and virtually nodified/altered the award in vital respects |ike basic |inked
variable D. A, D. A fixed in forns of percentages of basic pay, service increnents,
gratuity and effective dates for increase in enol unments.

The Industrial Tribunal did not have jurisdiction to adjudicate the present dispute

i nasmuch as it pertains to the conditions of service of non-workmen. The |earned single
Judge and the Division Bench of the High Court failed to appreciate that parties cannot
by their conduct create or confer jurisdiction on an adjudicating authority when no such
jurisdiction exists. W have already noticed that the Division Bench has erred in
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hol ding that there is community of interest between the worknen and t he non-workmen
and hol ding further that the worknen could raise a dispute regarding the service
condi tions of non-workmen.

The High Court further failed to appreciate that in order to secure revision of their
own grades or other itens of enoluments, it was not necessary for enpl oyees who are

"wor knen’ under the Act to agitate also for the revision of the enolunments of those who
are not 'worknmen', and that as such the 'workmen’ in the present, have no direct or
substantial interest in the revision of enolunents of enployees who are not ’'worknen’

nor could the worknmen be held to be vitally interested in the ternms of enployment of the
non- wor ken.

The High Court also failed to appreciate that 'worknen' as well as non-worknen
being in the sane grade did not inply that the distinction between the two categories
ceased to exist, or that they belonged to the sane cl ass.

The Division Bench-has further erred in relying on the various settlenents

concl uded between the parties in the past regarding the service conditions of the

enpl oyees i ncludi ng'the settlenent of 1974 relating to welfare schene. Both the

Di vi si on ‘Bench and the | earned single Judge failed to appreciate that none of the said
settl enents contai ned any provision, or even a whisper thereof, of any waiver by the
appel | ant - Conpany of its rights with regard to the status of the enpl oyees under the
Act .

During the pendency of the proceedings in this Court, supplenmentary affidavit

was filed by the Vice President, Finance of the appellant-Conpany bringing to this
Court’s notice certain crucial events that have occurred subsequent to the adm ssion of
the appeal, which have a vital bearing on the case. It is stated therein that the
appel l ant - Company i's'in dire financial straits. The Conpany has al ready pl aced on
record financial difficulties which it has been encountering. The present affidavit was
pl aced on record with the updated situation as at present. The Conpany has suffered a
| oss before tax of about Rs. 210 crores in the financial year 2002-03 which was reduced

to Rs. 157 crores after considering waivers and reduction in interest rate aggregating to

Rs. 53 crores on the basis of concessions given by the banks and financial institutions
under a restructuring package. The |ossas stated above follows a | oss before tax of
Rs. 111 crores in the previous financial year i.e. year 2001-02 and that the | osses as
above are without taking into account the arrears payable to the enpl oyees ampunting

to Rs. 15.45 crores. The appel lant being suffered a further | oss before tax at Rs. 40
crores in the first quarter of the current year i.e. year 2003-04 as per the unaudited
financial results and the accunulated loss is Rs. 269 /crores as on 30.06.2003 | eaving a
net worth of Rs. 28 crores. Along with the affidavit annexures were filed for the year
ended 31.03.2003. According to the | earned seni or counsel, the Conmpany has now

become a potentially sick industrial Conpany as defined by The Sick Industria

Conpani es (Special Provisions) Act, 1985 since there has been an erosion of nore

than 50%in the Conpany’s peak net worth in the four preceding years on the basis of
the audited financial results for the financial year 2002-03. The Appel | ant Conpany is
requi red under the provisions of Section 23 of the said Act to report the fact of such
erosion to the Board for Industrial and Financial Reconstruction within sixty days from
the date of finalisation of the duly audited accounts of the Conpany for the financia
year 2002-03 and also to take further actions specified in the said provisions. The
appel | ant - Conpany is now in the process of subnitting the necessary report to the

Board for Industrial and Financial Reconstruction as required under the said Act.

On account of adverse market conditions and unviability of the business, the
appel | ant - Conpany was conpelled to cl ose down permanently its Machi ne Tool s

Di vision at Ballabgarh in Haryana with effect from 18. 12.2002.

Several other details in regard to the sickness of the conpany has al so been

furnished. Since we are remtting the matter to the Industrial Tribunal, it is for the
appel | ant - Conpany to place the additional materials before the said Tribunal for its
adj udi cation. During the pendency of the proceedi ngs before the H gh Court and of this
Court, certain directions were given in regard to the di sbursenent of certain anounts.
The anmounts already paid will be adjusted towards future paynents after fresh

adj udi cati on.

In the circunstances of the case, we are of the opinion it is proper to renit the
matter back to the Industrial Tribunal for adjudication according to |law since there are
grave and fundanental errors including errors in assessing financial capacity burden
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etc. in the award of the Tribunal.
The Industrial Tribunal is directed to adjudicate the claimof the workmen alone within

six nonths fromthe date of receipt of this judgnent.
In the result, Cvil Appeal No. 5601 of 2001 filed by Mukand Ltd. is allowed and G

vi |

Appeal Nos. 7340-7341 of 2001 filed by Mikand Staff and O ficers Association are disn ssed.

No costs.




