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ARI JI T PASAYAT, J.

Leave granted.

Chal l enge in this appeal is to the judgnment rendered by
| earned Single Judge of the Al ahabad H gh Court, Lucknow
Bench in a Second Appeal under Section 100 of the Code of
Cvil Procedure, 1908 (in short *CPC ). The plaintiffs-
respondents herein had filed a suit for specific performance
of contract dated 30.7.1977 as well as for cancellation of
sal e deed dated 14.5.1980. According to the plaintiffs a
sum of Rs.2,500/- had been paid as advance noney and the
consi deration for sale was fixed at Rs.10,000/-. Thus the
bal ance ambunt of Rs.7,500/- was tobe paid at the tinme of
execution of sal e-deed. The suit was contested by the
present appel | ant -def endant No. 3.. The present appell ant
al ong with defendant No.1 (respondent No.4) contended 't hat
the permission to sell the | and had been obtained fromthe
Settlement OFficer (consolidation) during the year 1980.
VWen the plaintiffs were requested to purchase the | and,
they did not agree to get the sal e deed executed.

Thereafter defendant No. 1l-Jogendra Si ngh executed the sale
deed in favour of the present appellant and respondent No. 5.

The trial court decreed the suit and directed for
speci fic conpliance of the agreenent to sale, inl dispute,
dated 30.7.1977 and cancel |l ation of sale deed dated
14.5.1980 along with other reliefs. The matter was carried
in appeal before the | earned Additional District Judge,
Gonda who all owed the appeal and set aside the judgnent of
the trial court and directed disnissal of the relevant suit.
It is to be noted that the trial court had held that the
plaintiffs had proved that they were ready and willing to
performtheir part of the contract. Before the first
Appel l ate Court, two stands were taken by the defendants.
Firstly, it was subnitted that there was change in the area
and description of the land in question and though the
agreement was purportedly for 1 acre 99 decimals, after
conpl etion of the consolidation proceedings the area had
becone 2 acres and 2 decimals. The area of some chaks had
decreased and some had increased. It was further subnitted
that materials on record did not justify the stand of the
plaintiffs that they were ready and willing to performtheir




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

part of the contract. After analyzing the evidence the
first Appellate Court recorded two findings. Firstly, it was
observed that the description of the properties had

conpl etely changed and therefore the suit for specific
performance was liable to be dismssed. Reliance was pl aced
on a decision of this court in Piarey Lal vs. Hori La

(1977 (2) SCC 221) for adopting such view. It was al so
concluded that the materials on record did not justify the
conclusion that the plaintiffs were ready and willing to
performtheir part of the contract. As noted above, the
appeal was allowed and the suit was dism ssed. The
plaintiffs carried the matter in second appeal before the

Hi gh Court. The foll owi ng question was formnul ated for

adj udi cati on: -

"Whet her in respect of |and regardi ng which
the agreenent to sell had taken place, was a
bit increased or decreased in consolidation
proceedi ng, anounts to change in property and
hence the said agreenent can be enforced by
suit for specific perfornmance of contract?"

The High Court held that there was a m nor variation in
the area. Referring to a decision of this Court in Snt.
Bai kunthi Devi and O's. v. Mahendra Nath and Anr. (AR 1977
SC 1514) it was held that the variation was m nor and that
too on account of allotnment of a new chak. There was no bar
to a decree being granted. It appears that the H gh Court
recorded the findings on the appreciation of “evidence as
done by the first Appellate Court. It observed that the
first Appellate Court is under a duty to examine evidence on
record and when it refuses to consider inportant evidence
havi ng direct bearing on the disputed issue and the error
which arises is of a magnitude, it gives rise to a
substantial question of law. Wth reference to various
judgrment of this Court, it was noted that where the findings
of lower courts are vitiated by non-consideration of
rel evant evi dence or by an essentially erroneous approach to
the matter, the H gh Court is not precluded fromrecording
proper findings. Therefore, the erroneous findings if
recorded by the Court bel ow can be set aside by the Hi gh
Court in second appeal

Learned counsel for the appellant subnmitted that the
first Appellate Court had recorded positive findings to the
effect that the plaintiffs had failed to establish that they
were ready and willing to performtheir part of the
contract. No question of law was forrmulated in this regard.
On the contrary the only question which was fornul ated
related to the effect of minor variation in the area or
description of the property. Entire discussions nade by the
Hi gh Court appear to be in relation to that question.
Therefore, without fornulating the question regarding the
readi ness and willingness of the plaintiffs to performtheir
part of the contract, the Hi gh Court could not have all owed
t he second appeal

In response, |earned counsel for the respondents
submitted that the H gh Court had considered the question as
regards effect of court of facts not considering rel evant
evi dence or adopting essentially erroneous approach of the
matter. The conclusions were actually in relation to the
findings recorded by the first Appellate Court regarding the
readi ness and wllingness aspect. Merely because the
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guestion has not been fornmul ated, that should not stand in
the way of affirm ng the decision of the Hgh Court. It was
submitted that the present appellant did not take any plea
in this regard before the Hi gh Court and therefore should
not be permtted to nake any grievance.

After the anendment of CPC, Section 100(5) reads as
fol |l ows:

"The appeal shall be heard on the
guestion so fornul ated and the respondent
shal |, at the hearing of the appeal, be
allowed to argue that the case does not
i nvol ve such question

Provided that nothing in this sub-
section shall be deemed to take away or
abridge the power of the Court to hear
for reasons to be recorded, the appeal on
any other substantial question of |aw, not
forrmulated by it, if it is satisfied that
the case involves such question."

As a bare perusal of the provision shows, nothing in
sub-section (5) takes away or abridges power -of the High
Court to hear for reasons to be recorded, the appeal on any
ot her substantial question, not fornulated earlier, if it is
satisfied that the case invol ves such question.

In the instant case, the only question that was
fornmul ated has been quoted above. Undisputedly, there was no
ot her question formul ated regardi ng the findings of the
Appel  ate Court on the readi ness and willingness aspect. In
terms of sub-section (5), the H gh Court could have heard
the appeal on a question not fornulated if for reasons to be
recorded (enphasis supplied) if it was of the view'that the
case involves such question. In the instant case no such
reason has been recorded. The nenorandum of appeal filed
before the Hi gh Court al so does not indicate that any
specific question was fornul ated in that regard.

Piarey Lal’'s case (supra) relied upon the first
Appel l ate Court was clearly distinguishable on the facts and
the H gh Court has rightly observed that the decision in
Sm . Bai kunthi Devi’s case (supra) was applicableon the
facts of the case. W, therefore, find no substance in the
pl ea rai sed by | earned counsel for the appellant that the
Hi gh Court was not justified in answering the question
formulated in favour of the respondents. But in view of the
fact that no question was fornul ated regardi ng the findings
recorded by the first Appellate Court on the other aspect,
the H gh Court could not have set aside the judgment of the
first Appellate Court inits entirety. On that ground al one,
the present appeal succeeds and the judgnment of the High
Court in second appeal is set aside. This piquant situation
has arisen because the appellant before the H gh Court
was not vigilant. It was not for the defendants who were
respondents before the H gh Court to invite any finding
agai nst them by agitating an i ssue which was decided in
their favour by the first Appellate Court. As the findings
recorded by the first Appellate Court were essentially
factual, the Hi gh Court was required even otherw se to show
as to how those were erroneous and which relevant materia
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had been | eft out of consideration and/or which irrel evant
materi al was taken into consideration. It has not been

done. The H gh Court only referred to the principles on

[ aw, about which there is no dispute, without specifically
poi nting out which conclusions of the first Appellate Court
suffered fromdeficiencies and in what way. That being so,
the H gh Court’s judgnent, even if we accept that
appropriate question could have been formul ated woul d not
have altered the situation. The appeal is allowed, with no
order as to costs.




