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ACT:

Bonbay Provincial Minicipal Corporation-Act (59 of 1949), s.
152A- Scope of - Constitutional validity of s.” 152A(3).

HEADNOTE:

The appel | ant Corporation assessed the i nmpbvable properties
of the respondents to property-tax for the year 1964-65 and
1965-66 on the basis of the "flat rate’ nmethod under the
Bonbay Provincial Minicipal Corporation Act, 1949. The
assessnments were challenged in the Hgh Court but the
petitions were dismssed. Wile appeals were pending in
this Court, the appellant initiated proceedings for -the
recovery of the taxes and attached the properties of the
respondent s. The respondents challenged the attachnent
proceedi ngs but their petitions were again dismissed. In
appeal s against those orders in this Court the | respondents
prayed for interimstay, but this Court did not grant /stay
because the appellant undertook to return the anounts if the
respondents succeeded. This Court thereafter allowed the
appeals by the respondents. Meanwhile an anending Act
entitled the Bonbay Provincial Muni ci pal Cor porati on
(CQujarat, Anendnent) Act, 1968, was passed introducing  s.
152A into the 1949 Act, but that provision was not brought
to the notice of this Court.

However, when. the respondents demanded refund of the
amounts illegally collected fromthemthe appellant did not
conply and hence the respondents noved the H gh Court again.
Those petitions were allowed and the appell ant appealed to
this Court. Wil e the appeals were pending, the Bonbay
Provincial Municipal Corporation (Gujarat Anendrent and
Validity Provisions) Odinance, 1969, was passed and sub-s.
(3) was introduced in s- 152A

HELD : Under s. 152A before a Corporation can retain any
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amount collected as property tax, there nust be an

assessment according to law. But in the present case there
Were no 'assessnent orders in accordance with the provisions
of the 1949 Act and the rules as anended by the, Amending
Act, 1968. Therefore, the appellant was not entitled to
retain, the anobunts collected as the section does not
authorise the Corporation to retain anpunts illegally
collected. [293 G 294 D

(2) Sub-Section (3) of s. 152A, conmands the Corporation to

refuse to refund the anmount illegally collected despite the
orders of this Court and the High Court. It markes a direct
i nroad into the judicial powers of the State. The
Legi sl atures under the Constitution have, within prescribed
limts, powers to nmke laws prospectively as well as
retrospectively. By exerci se of t hose power s t he

| egi sl ature can renove the basis of a decision rendered by a
conpetent, court thereby rendering the decision ineffective.
But, no legislaturein this Country-has power to ask the
instrunentalities of the State to disobey or disregard the
deci si ons gi ven by courts. Ther ef or e, S. 152A(3),
i ntroduced by t he Or.di nance is r epugnant to t he
Constitution. 1294 H 295 A-C; 297 F]

Shri Prit hvi Cotton MIls Ltd. V. Br oach Bor ough
Muni cipality [1970] ‘11 S.C.R Mhal Chand Sethia v. State of
West Bengal Cr. A/ No. 75/69 dt.

289

10-9-69 and Janpada Sabha, Chhindwara v. Central Provinces
Syndicate Ltd. and State of Madhya Pradesh v.  Amal ganmated
Coal Fields Ltd. [1970] 3 S.C. R 745, foll owed.

The apart it authorises the Corporation to retain the
amounts illegally collected and’ treat themas loans, that
is, authorises the collection of forced loans which is
i mperm ssi bl e under the Constitution

State of Madhya Pradesh v. Ranojirao Shinde, [1968] 3 S.C R
489, fol |l owed.

JUDGVENT:
ClVIL APPELLATE/ ORI G NAL JURI SDI CTI'ON:- Civil — Appeal s Nos.
2062 to 2064, 2072 and 2251 of 1968.
Appeal s fromthe judgnent and order dated July 3, 4, 1969 of
the Gujarat High Court in Special G vil Applications Nos. 52
of 1969 etc.

and
Wit Petitions Nos. 51, 52 and 57 to 60 of 1970.
Petitions under Art. 32 of the Constitution of India for the
enf orcenent of fundanental rights.
B. Sen and 1. N. Shroff, for the appellants (in C A No.
2062 of 1969) and respondent Nos. 2 to 4 (in V.P. Nos. 59
and 60 of 1970).
M C. Setalvad and I. N Shroff, for the appellants (in
C. A No. 2063 of 1969) and respondents Nos. 2 to 4 (in. WP.
Nos. 51 and 52 of 1970.
l. N. Shroff, for the appellants (in C A Nos. 2064, 2072
and 2251 of 1969) and respondent Nos. 2 to 4 (in WP. No. 57
and 58 of 1970).
S. T. Desai, R N Bannerjee, KK M Desai and Ravinder
Narain, for respondents (in all the appeals) and the
petitioners (in all the petitions).
B. D. Sharma and R N. Sachthey, for respondent No. 1 (in
all the petitions)
The Judgnent of the Court was delivered by
Hegde, J. These are connected proceedings. Herein the
validity as well as the interpretation of some of the
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provi sions of the Bonbay Provincial Minicipal Corporation
Act, 1949 (Act 59 of 1949) (to be hereinafter referred to as
the Act) as amended fromtinme to tinme by the Gujarat State
cones up for consideration. In these proceedings sone of
the Textile MIIls of Ahmedabad are ranged against the State
of Gujarat as well as the Municipal Corporation of the Gty

of  Ahnedabad. They are seeking to get refund of sone
amounts paid as property tax, by them which anobunts
according to themwere illegally collected fromthem

290

In order to understand the controversies involved in these
proceedings, it is best to set out the course of events
| eadi ng upto these proceedings. Various Textile MIIs which
are involved in these cases will hereafter be referred to as
the "conpanies". These conpanies own i nmovable properties

consi sting of lands and buildings in the city of Ahmedabad.
The Muinici pal Corporation of the City of Ahmedabad (which
will hereinafter be referred to as the "Corporation”) in the
purported exercise of its power under the Act and the rules
franmed thereunder assessed the i mobvable properties of the
conpanies- to property tax for the assessnent years 1964-65
and 1965-66. Those assessnents were done on the basis of
the met hod popul arly known as "flat rate" nethod. According
to that method in valuing the | ands, the value of plants and
machi nery were al so taken into consideration. The buildings
were assessed on the basis of their floor area. Those
assessments were chal l enged by neans of wit petitions under
Arts. 226 and 227 of ‘the Constitution before the Hi gh Court
of Gujarat, by the conpanies. Those petitions wer e
dismissed by the H.gh Court. The aggrieved . conpanies
thereafter brought up the matters in appeal to this Court.
During the pendency of those appeals, the Corporation
proceeded to assess those conpanies as well as others, to
property tax for the assessnent” year 1966-67. Those
assessnments were chal |l enged before this Court by some of the
conpanies by means of writ petitions under Art. 32 of the
Constitution. Meanwhil e on the strength of the assessnent
nmade for the assessnment years 1964-65 and 1965-66, the
Corporation initiated proceedings for recovery of the taxes
due under those assessnents. Sonme of the conpanies paid the
tax assessed but sonme others including the New Manek Chowk
Spinning and Waving MIIs Co. Ltd. did not pay the tax
levied on them Hence the Oficers of the Corporation
resorted to the attachnent 'of their properties. At that
stage, those conpanies challenged the validity of those
attachment proceedings before the Hgh Court of  Qijarat
under Art. 226 of the Constitution. Those wit  petitions
were dism ssed. The High Court also refused to grant
certificates under Art. 133(1) of the Constitution. But the
concerned conpanies appealed to this Court after obtaining
special leave fromthis Court. |In those appeals, those
conpanies prayed for an interim stay of the recovery
proceedi ngs. This Court declined to stay the proceedings in
view of the undertaking given on behalf of the Corporation
to refund the tax collected within a nonth fromthe date  of
the judgnent of this Court, if those conpani es succeeded in
the wit petitions before this Court. By its judgnent dated
February 21, 1967, this Court struck down the rules franed
under the Act permitting the Corporation to value the |[|ands
and buildings on the "flat rate" nethod. This, Court opined
that it was not permissible for the Corporation to value the
prem ses on the basis of the floor area nor could it take
into consideration
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the value of plants and nachinery in determning the
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rateabl e, value of the |l ands and buil dings. That decision
is reported in [1967]2, Suprenme Court Reports p. 679 (New
Manek Chowk Spinning and Heaving MIls Co. Ltd. and ors. .
Muni ci pal Corporation of the Cty of Ahnedabad and 'ors. In
vi ew of that conclusion the assessnents inpugned in the wit
petitions were set aside.

The judgnent of this Court dealt with the validity of the
assessment for the year 1966-67. But at the tinme when that
judgrment was delivered, the appeals filed by sone of the
conpanies in respect of the assessnent made for the years
1964-65 and 1965-66, were still pending in this Court. On
March 30, 1968, the State of Gujarat brought into force 'an
Act entitled, Bonbay ‘Provincial Municipal Cor por ati on
(Qujarat Amendnent) Act, 1968 (hereinafter referred to as
the anending Act). The appeals filed by the conpanies in
this Court camup for hearing on Aprill5, 1968. This Court
allowed those appeals following its decision in New Mnek
Chowk Spg. and Weaving MIIls Co. Ltd. and ors. case (supra).
When t hose appeals were heard neither the State of GQujarat,
nor the Corporation brought to the notice of this Court, the
provi sions of the amendi ng-Act. ~After the judgment of this
Court in those appeals, the concerned conpanies called upon
the ’'Corporation to refund the anounts illegally collected
fromthem as property taxes for the assessnent years 1964-65
and 1965-66. The Corporation did not respond to the denmands
nade by those conpanies. Hence they again noved the High
Court of Cujarat under Art. 226 of the Constitution seeking
wits of Mandanus agai nst the Corporation andits Oficers
directing themto refund’ the amounts illegally collected
from them and for a declaration that s. 152A of the Act
newy introduced by the anending Act is ultra vires the
Consti tution. The Hi gh Court of Cujarat —allowed those
petitions. That Court did not go into the vires of 's. 152A
but on a construction of that provision, it cane to the
conclusion that the said provision did not permt the
Corporation to wthhold the anbunts illegally collected.
The appeals with which we are concerned now were filed by
the State of Gujarat and the  Corporation against that
deci si on. During the pendency of those, appeals, the
Corporation nmoved this Court to stay the operation of the
judgnent of the H gh Court pending disposal ~of those
appeal s. Those applications came up for hearing on
Novermber. 5, 1969. On that date, this Court stayed the
operation of the. judgnment of the Hi gh Court of Gujarat  on
the Corporation undertaking to pay interest-on the. anmpunts
in- question at 6% per annumfromthe date on which they
were collected till the date of refund in the event of the
appeal s failing. A few days thereafter, the [ Corporation
noved this Court to nodify that order. It wanted to resile
fromthe undertaking given by it. Hence this
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Court nodified its earlier order and dismssed the stay
applications on Decenber 9, 1.969. On or about Decenber 23,
1969 the CGovernor of Q@ujarat promul gated an O di nance under
Art. 213 of the Constitution entitled Bonbay Provincia
Muni ci pal , Corporation (Qujarat Amendnent and Validating
Provi si ons) Ordi nance, 1969. This Odinance wll be
hereinafter referred to as "the Odinance". That Ordinance
cane into effect imrediately. By means of that Ordinance, a
new sub-section nanely sub-s. (3) was introduced into s.
152A. The effect of the insertion of sub-s. (3) ins. 152A
is to authorise the Corporation and its ,Oficers to refuse
to refund the amount of tax illegally collected despite the
orders of this Court as well as the Gujarat Hi gh Court till
the assessnent or reassessnent of property tax is made in
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,,accordance with the provisions of the Act as anended. But
under its provisions, the Corporation is required to pay
interest at 6%on the amount ultimately found liable to be
ref unded. In the wit petitions under consideration the
validity of the aforementioned provision is challenged.
This, in brief is the history of these cases.
In these proceedings three questions of Ilaw arise for
decision narmely (1) What is the true scope of s. 152A (2)
Is that pro-vision ultra vires any of the provisions of the
Constitution and (3) Is sub-s. (3) of s. 152A (introduced by
the Ordinance) violative. of the Constitution?
Section 152A reads as foll ows
"(1) In the Cty of Ahmedabad if in respect
of prenises included in the assessnent, book
relating ‘to Special Property Section, the
| evy, ~assessment, collection or recovery of
any ~of the property taxes for any officia
year preceding, the official year comrencing
on the 1st April 1968 is affected by a decree
or ~order of a court on the ground that the
determination of ~the rateable value of the
prem ses on the basis of rental val ue per foot
of the floor area was not according to | aw or
that sub-rules (2) and (3) of rule 7 of the
rul es contained in Chapter VLIl of Schedule A
to this Act were invalid, then it shall be
awful for the Municipal Corporation of the
Cty of Ahnedabad to assess or . reassess in
respect of such prem-ses any such property tax
for any -such official year ~at the rates
applicable for that year in 'accordance wth
the provisions of this Act and the ‘rules as
anmended by the Bonbay ~Provincial Minicipa
Cor porations (CQujarat Arendnent) Act, 1968, as
if the said Act had been in force during the
year for which "any such tax is to be assessed
or reassessed; and accordingly the /readable
val ue of |l ands and buil dings in such

293
-prem ses may be fixed and any such tax, when
assessed or reassessed nay be | evi ed,

col l ected and recover ed by t he said
Cor poration and the provisions of this Act and
the rules shall so far as may be apply to such
l evy, collection and recovery and the fixation
of rateable value and the ‘assessment or
reassessnent, levy collection and recovery of
any such tax wunder this section shall be
valid: and shall, not; be called in question
on the ground that the- sane were in any way
i nconsistent wth the provisions of ‘this Act
and the rules as in force prior to the
conmencement of the said Act

Provided that if in respect of any such
prem ses the amount of tax assessed or
reassessed for any year in accordance with the
provi sions of this section exceeds the, anount
of tax which but for the decree or order of
t he court as aforesaid could have been
assessed for that vyear in respect of the
prem ses, then the anpbunt of tax to be levied
for that year in respect of the premses in
accordance with the provisions of this section
shall be an ampunt arrived at after deducting
from the anmpunt of tax so assessed or
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reassessed such ampbunt as nmay be equal to the
anmount as so in excess.
(2) Where any such property tax in respect
of any such prenises is assessed or reassessed
under subsection (1) for any official year and
in respect of the sane prenises, the property-
tax for that year has already been collected
or recovered, then the amunt of tax so
collected or recovered shall be-taken into
account in determ ning the amobunt of tax to
be levied and coll ected under subsection (1)
and if the anount already Collected or
recovered ‘exceeds the anpbunt to be so |evied
and col | ected; the excess shall be refunded in
accordance with the rules.”
W are in agreenent with the H gh Court that this section
does not enpower  the Corporation to retain the anobunts
illegally  collected as property tax.. Under this section
before' a Corporation can retain any anount collected as
property tax, there nust be an assessnent according to |aw
What the _section authorises, “the  Corporation is that,
despite the fact that certain assessnents have been set
aside by courts, it shall be lawmful for the Corporation to
' assess or reassess the premises concerned in those
decisions to property tax for the concerned assessnent years
at the rates applicable for those years in accordance wth
the provisions of the Act and the rul es as:amended by the
amending Act as if the: said Act has been, in force during
the vyears. for which such tax is to assessed or reassessed
and accordingly fix the rateable value of
L 12 Sup C 70-5
294
| ands and buil di ngs of those prem ses and assess or reassess
the tax payable and when the tax is so assessed or
reassessed, the tax so assessed may be |levied, collected
"and recovered by the Corporation and for that purpose the
provi sions of the anending Act and the rules shall, so far
as nmay, be apply to such collection and proceedi ngs
preceding those collections. That provision further says
that the fixation of rateable value so mde ~and the
col l ection and recovery of such tax shall be valid and shal
not be called in question on the ground that the sane were
in any way inconsistent with the provisions of the Act and
the rules in force prior to the comencenent of the anendi ng
Act. The section also authorises the Corporation to deduct

from the anounts earlier illegally collected the t ax
assessed according to law. Al that the proviso to that
section says is that the Corporation shall (pay sinple

interest at the rate of six per centumfor annum on the
amount of excess liable to be refunded under sub-s. (2) from
the date of the decree or order of the court referred to in
sub-s. (1) to the date on which such excess is refunded.
At this stage it nmay be noted that there had been no
assessment orders even when these appeals were heard. In
vi ew of our above conclusion that s. 152A does not authorise
the Corporation to retain the anounts illegally coll ected,
it is wunnecessary for us to examine the validity of that
section.
This takes us to the validity of sub-s. (3) of S 152A
introduced into that section by neans of the O dinance.
That provision reads
"Notwi t hstanding anything contained in any
judgrment, decree or order of any court, it
shall be lawful, and shall be deenmed always to
have been I awf ul , f or t he Muni ci pa
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Corporation of the Cty of Ahnedabad to
wi t hhol d ref und of the anount al r eady
collected or recovered in respect of any of
the property taxes to which sub-section (1)
applies till assessment or reassessnent of
such property taxes is made, and the anount of
tax to be levied and collected is determ ned
under subsection (1)

Provided that the Corporation shall pay
sinple interest at the rate of six per cent
per annum on the amount of excess liable to

be, refunded under subsection (2), from the
date of decree or order d the court referred
to in sub-section (1) to the date on which
such excess is refunded."
This is a strange provision.. Prime facie that provision
appears to comand the Corporation to refuse to refund the

armount illegally collected despite the orders of this Court
and the H'gh Court.
295

The State of Gujarat was not well advised in introducing
this provision. That provision attenpts to nake a direct
i nroad into the judicial powers of the State. The
| egi sl atures under. our  Constitution " have wi t hin the
prescribed limts, '‘powers to make | aws prospectively as well
as retrospectively. By exercise of those powers, the
| egi sl ature can renove the basis of a decision rendered by a
conpetent court thereby rendering that decision ineffective.
But no legislature in this country has power to ask the
instrumentalities of the State to disobey or disregard the
decisions given by courts.  The limts of the power of
legislatures to interfere with the directions issued by
courts were considered by several decisions of this  Court.
In Shri Prithvi Cotton MIls Ltd.  and anr. v. The Broach
Bor ough Municipality and ors. (1) our present Chief | Justice
speaking for the Constitution Benchof the Court observed
"Before we examine s. 3 to find out whether it
is effective in its purpose or not we may say
a few words about  wvalidating statutes in
general . When a legislature sets out, to
validate a tax declared by a court to be ille-
gally <collected wunder an ineffective or an
invalid | aw, the cause for ineffectiveness or
invalidity nmust be renoved before validation
can be said to take place effectively. The
nost inportant condition of course, is that
the legislature nust possess the power to
i npose the tax, for, if it does not, the
action must ever remain ineffective and
illegal. Granted | egislative conpetence, it
is not sufficient to declare nerely that the
deci sion of the court shall not bind. for that
is tantamount to reversing the decision in
exercise of judicial power which the legis-
lature does not possess or exercise. A
court’s decision nust always bind unless the
conditions on which it is based are SO
fundanentally altered that the decision could
not have been gi ven in t he altered
ci rcumst ances. Odinarily, a court holds a
tax to be invalidly inposed because the power
to tax is wanting or the statute or the rules
or both are invalid or do not sufficiently
create the jurisdiction. Validation of a tax
so declared illegal may be done only if the
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grounds of illegality or invalidity are
capabl e of being renoved and are in fact re-
noved and the tax thus made | egal . Soneti me

this is done by providing for jurisdiction
where jurisdiction had not been properly
i nvested before. Sonetimes this is done by
re-enacting retrospectively a valid and | ega
taxing provision and then by fiction naking
the tax already collected to stand under the
re-enacted | aw. "

(1) [1970] 1 S.C.R 388

296

In Mehal Chand Sethia v. State of Wst Bengal (1), officer

J.. speaking for the Court stated the legal position in

t hese words,
"The argunent of counsel for the appellant was
that ~ although it was open to the State
Legi sl ature by an. = Act and the CGovernor by an
Ordinance to anend the West Bengal Crinmna
Law Anendnent (Speci al Courts) Act, 1949, it
was i nconpetent for either of themto validate
an order of transfer which had already been
guashed by the issue of a wit of certiorari
by the High Court and the order of transfer
bei ng virtually dead, could not be
resuscitated by the Governor or, t he:
Legi sl ature and the validating neasures could
not touch any adjudi cation by, the Court.
It appears to us that the Hi gh Court took the
correct view and the Fourth Special Court had
clearly gone wong in its appreciation of the
scope and effect of the. ~Validating Act and

O di nance. A legislature of a State is
conpetent to pass any neasure which is wthin
t he | egi sl ative conpet ence under t he

Constitution of. India. O course, this is
subject to the provisions of Part H / of the
Constitution. Laws can be enacted either by
the Ordinance maki ng power of a Governor or
the Legislature of a State in respect of the

topi cs cover ed by the entries in the
appropriate List in the Seventh Schedule to
the Consti tution. Subject to the above

l[imtations |aws can be prospective as also
retrospective in operation. court of law can
pronounce upon the validity of any law and
declare the same to be null and void if it was

beyond the | egi sl ative conpetence of. the
legislature or if it infringed the rights
enshrined in Part IlIl of the Constitution

Needl ess to add it can strike down or- declare
invalid any Act or direction of a | State
CGovernment which is not authorised by |aw
The position of a Legislature is however
different. It cannot declare any decision  of
a court of lawto be void or of no effect.”
Again Shah, J. (one of us) in Janpada Sabha, Chhindwara v.
The Central Provinces Syndicate Ltd. and anr. and State of
Madhya Pradesh v. Amal gamated Coal Fields Ltd. and anr. (2)
;  speaking for the Constitution Bench explained the |ega
position in these words :
"The rel evant words which pur ported to
val i dat e the inposition, assessment and
collection of <cess on coal may be recalled
t hey are 'cesses inposed, assessed or
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collected by the Board in pursuance of the
notifications’
(1) Cr. Appeal No. 75/69 decided on 10-9-

1969.

(2) [1970] 3 S.C. R 745.
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notices specified in the Schedule shall, for
all purposes, be deened to be-, and to have

al ways been wvalidly inmposed, assessed or
collected as if the enactnment under which they
were so issued stood anended at all materia
times so as to enpower the Board to issue the
sai d notifications/notices. Thereby the
enactnments, i.e. Act 4 of 1920 and the Rules,
franed under ‘the Act pursuant to which the
notifications and notices were issued, nust be
deened to have been anended by the Act. But
the Act does not set out the anendments
intended to be nade in the enactments. Act 18
of 1964 is a piece of clunsy drafting. By a
fiction it deens the Act of 1920 and the rules
franed thereunder to have been anended without
di scl osing the text or even the nature of the
amendment s.”

Proceeding further, it was observed

"On the words used in the Act, it is plain
that the legislature attenpted to overrule or
set aside the decision of this Court. That in
our judgnent, is not open to the  Legislature

to do under our constitutional schene. It is
open to the Legislature within certain limts
to anend t he provi sions of an Act
retrospectively and to declare what ‘the |aw
shall be deenmed to have been, but it 'i's not

open to the Legislature to say that a judgnent
of a court properly constituted and rendered
in exercise of its powers in a matter brought
before it shall be deemed to be ineffective
and the interpretation of the law shall be
ot herwi se than as declared by the Court."

W are clearly of, the opinion that sub-s. (3) of" s. 152A

i ntroduced by the Ordinance is r epugnant to our

Consti tution. That apart, the said provision authorities

the Corporation to retain the ,anounts illegally collected

and treat themas loans. That ,is an authority to collect

forced | oans. Such confernent of power is inpermssible

under our Constitution-see State of Mdhya Pradesh v.

Ranojirao Shinde and anr. ( 4 )

In the result, the above appeals are 'dism ssed with costs

and the wit petitions allowed and s. 152A(3) is struck

down. The petitioners are entitled to their costs“in those

petitions-one hearing fee both in the appeals and in the

wit petitions.

Y. P. Appeal s di sm ssed.

(4) [1968] 3 S.C.R 489.
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