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ACT:

I ndustrial D sputes Act, 1947-Section 2 (b)--"Wrkman"-
Definition of-- Section sal esman havi ng supervisory duties
and such duties mhich require creative m nd, not
wor kman- - - Enpl oyee covered under the Sales Pronotion Enpl oy-
ees (Condition of Service) Act, 1976 not workman.

Labour Law --Termnation of services of a Section Sal es-
man- - Fi ndi ngs of Labour Court approved by Suprenme. Court--16
years old | abour dispute-Direction to pay anount  equival ent
to three years sal ary.

HEADNOTE:

The appellant was in the service of the respondent-
conpany as a Section Sal esman. He was term nated from  serv-
ice on 12th July, 1973 on the ground that he -was ‘on an
unaut hori sed absence since 13th January, 1973.

At the instance of the appellant the Government referred
to the Labour Court for adjudication the —question whether
the termnation of the services of the appellant by the
respondent-conpany was |legal and justified and if~ not to
what relief he was entitled to.

The Labour Court held that the appellant was not a
"wor kman" and that, therefore, the reference was inconpetent
but it answered the question whether the term nation itself
was illegal in favour of the appellant.

The appeal was filed in this Court against the order of
t he Labour Court.

Di smissing the appeal, this Court,

HELD: 1. In order to cone within the definition of
"wor kman" under the Industrial Disputes Act as it stood in
the vyear 1973 when the appellant’s service was term nated,
the enployee has to be under the enploynent to do the work

of one of the types of work i.e. manual, skilled rod/or
clerical in nature. [475-E]
473

2. The appellant was enployed to do canvassing and
pronmoting sales for the conpany. The duties involve the
suggesting of ways and neans to inprove the sales; a study
of the type or status of the public to whomthe product has
to reach and a study of the narket condition. He was also
required to suggest about the publicity in markets and
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nel as, advertisenment including the need for posters, holders
and cinema slides. These duties do require the inmginative
and creative nmind which could not be termed as either nanu-
al, skilled, unskilled or clerical in nature. The supervis-
ing work of the other |ocal salesman was only incidental to
his main wrk of canvassing and pronotion in the areas of
his operation. Such a person cannot be termed as a workman.
[475 F-G

3. The Sales Pronotion Enployees (Condi tions of
Service)Act, 1976, defines "sales pronotion enployees" as
meani ng a person enpl oyed or engaged in any establishment
for hire or reward to do any work relating to pronotion of
sal es or business or both. [476 A-B]

4. The object of the enactnment and t he enpl oyees covered
by the enactnent also go to show that persons who are em
pl oyed for sales pronotion nornmally would not come wthin
the definition of workmen under-the Industrial Disputes Act.
[476C- D]

In view of thefact that a | ong period of over 16 years
had passed it would be unjust to | eave the appellant w thout
any renedy at this stage. To neet the ends of justice, the
Conpany is to pay an anpunt equivalent to three years salary
at the rate he was drawi ng when the appellant’s services
were termnated, in addition to whatever amunt they were
payi ng during the pendency of the appeal. [476 E, F]

Burmah Shell G/l Storage and Distribution Conpany v.
Burmah Shell Managenent and Staff, AIR 1971 SC 922; D.S.
Nagraj v. Labour Officer, Kamal & Ors., 1973 (42) FJ.R 400;
JJ. Decbane Distributor v. State of Kerala and Ors., 1974-11
LLJ 9, referred to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTION:” Civil Appeal No. 1681A(L)
of 1979.

From the award dated 2.8.1978 of the Additional Labour
Court, Rajasthan in Reference Case No. ALC - 120 of 1974.
V.M Tarkunde, P.H Parekh and Sunil Dogra for -the Appel -
I ant .

474
J.D. Jain for the Respondent.
The Judgrment of the Court was delivered by

V. RAMASWAM, J. The appellant who had been in the
service of the respondent-conpany as a Section Sal esman was
terminated from service on 12th July, 1973 on the ground
that he was on an unaut hori sed absence since 13th January,
1973 and shall be deened to have |l eft the conpany’s service
of his own account. At the instance of the appellant’ the
CGovernment of Rajasthan referred to the Labour Court/or
adj udi cation the question whether the termination  of the
services of the appellant by the respondent- conpany was
legal and justified and if not to what relief he was ‘enti-
tled to. The Labour Court by its award dated 2.8.1978 held
that the appellant was not a "workman" and that, therefore,
the reference was inconmpetent. W may, however, state that
the Labour Court has given findings in favour of the appel-
ant on the question whether the termination itself was
illegal.

The facts as found by the Labour Court -for coming to
the conclusion that the appellant was not a "worknman" are
these. The head office of the conpany is at Calcutta in West
Bengal . The appellant was appointed as a section salesman
and his services were controlled by the head office through
its territory office situated in Delhi. Section sal esman are
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appoi nted for certain nunber of districts and in the area of
each section sal esman, a nunber of |ocal salesnmen and |oca
travelling salesnmen are appointed. The appellant was ap-
poi nted as a section salesman for the districts of Bi kaner
Ganganagar, Merta and Barmer in Rajasthan with his head
gquarters at Bi kaner. There were seven other |ocal salesnmen
and local travelling salesnen in his area. The various
correspondence and ot her evidence produced before the Labour
Court showed that the appellant was enpl oyed for canvassing
and pushing and pronoting the sales of the conmpany’s product
in his area. The Tribunal also found and in fact it has
referred to as an admtted case of both the parties that the
respondent conpany sells its product i.e. cigarettes manu-
factured by it directly through their wholesalers who in
their turn sell the product to the various deal ers appointed
by the company in the area. The section salesman neither
sells nor collects any noney fromthe whol esal er or retai
deal ers. The conpany controls this through the territory
officel at Delhi. Neither the section sales-. man nor the
| ocal sal'esmen or |local travelling salesnmen are enployed in
the shop of the whol esal eror any retail dealer to sell the
products of the conmpany and to collect the amount of sale.
The section sal esnen and the | ocal salesnen and |ocal trav-
elling salesmen were enployed by the conpany in order to
canvass and pronote the sales of the conmpany. From

475

perusal of the records produced before the Labour Court the
Tribunal further observed "it was apparent that the appel-
lant is required to send reports about the publicity and
advertisenent and of placing posters, holders, cinenma slides
and suggest neans to canvass the sale in this area. Sone of
the docunment relate to natters of publicity in nmelas, sone
relate to the existing position of the stock of the goods of
the conpany in the area and the action taken to aneliorate
stocks". It was not the duty of the appellant to procure
orders for the company. None of the sal esmen were enployed
to sell the product of the conpany in any particular area or
collecting the sale proceeds and depositing the same’ wth
the company. However, the Tribunal noted that the appell ant
was required to supervise the work of the local’ salesnen
and |local travelling salesmen appointed in the area of his
operation as well but it was only incidental to his main
function of canvassing and pronoting the sale of the product
of the conmpany in the four districts allotted to - him ~ On
these facts found, the Tribunal came to the conclusion that
the appellant cannot be held to be a workman enpl oyed for

manual , skilled, unskilled and/or clerical nature and that
the provisions of the Industrial D sputes Act was not. ap-
plicable and the reference, therefore, was inconpetent. It

is against this order the appeal was fil ed.

In order to come within the definition of workman under
the Industrial Disputes Act as it stood in the year 1973
when the appellant’s service was ternmi nated, the enployee
has to be’ under the enploynent to do the work of one of the
types of work referred toin the Section i.e. nmanual,
skilled and/or clerical in nature. The finding of the Tribu-
nal on the nature of the work is a finding on a question of
fact and it is also borne out by the docunment produced
before the Labour Court. It is seen fromthe facts found
that the appellant was enpl oyed to do canvassi ng and pronot -
ing sales for the conpany. The duties involve the suggesting
of ways and neans to inprove the sales, a study of the type
or status of the public to whomthe product has to reach and
a study of the market condition. He was also required to
suggest about the publicity in markets and nel as, adverti se-
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nments including the need for posters, holders and cinema
slides. These duties do require the imginative and creative
m nd which could not be terned as either manual, skilled,
unskilled or clerical in nature. The supervising work of the
ot her |l ocal salesnen was part of his work considered by the
Tribunal as only incidental to his main work of canvassing
and pronotion in the area of his operation. Such a person
cannot be terned as a workman is also the ratio of the
decision of this Court in Burmah Shell G1 Storage and
Distribution Conpany v. Burnah Shell Mnagenent and Staff;
AR 1971 SC 922, D.S. Nagraj v. Labour Oficer, Kamal and
others, 1973 F.J.R (42) P. 440, J.J. Dechane Distributor v.
State

476

of Kerala and others (1974-11 LLJ.9). W may also refer to
the subsequent passing of the Sales Pronotion Enmployees
(Conditions of Service) Act, 1976. This Act defines "sales
promoti.on enpl oyees” as meani ng a person enpl oyed or engaged
in any establishnent for hire or reward to do any work
relating to pronotion of sales or business or both. This Act
is to applyin the first-instance to every establishnent
engaged i n pharnmaceuticals industry. It enables the Centra
CGovernment by notificationto apply the provisions to any
O her establishnent ‘engaged in any notified industry. If an
industry is notified under this Act then the provisions of
the Industrial Disputes Act, 1947 woul d al so be attracted to
these types of workmen. This is a subsequent enactnent and
it is not applicable to the termination in theinstant case
which was long prior to the enactment of this Act. Further
no notification under this Act bringing the provisions to
the enployees like that of the conpany has been made under
the provisions of this Act. The object of this enactnent and
the enpl oyees covered by the enactnent also go to show that
persons enpl oyed for sales pronotion normally would not come
within the definition of workmen under the Industrial @ D s-

putes Act.

The Labour Court considered the nmerits in detail and
ultimately held that the term nation of the appellant’ from
service was illegal but dismissed the application only on

the ground that the Industrial Disputes Act was not applica-
ble. W would not have interfered with that finding had we
differed fromthe Labour Court on the question whether the
appellant is a workman. In the Iight of our holding that the
Industrial Disputes Act is not applicable to himand in view
of the fact that a | ong period of over 16 years had passed
it would be unjust to |l eave the appellant without any remnedy
at this stage. In the circunstances, we consider that a
direction to the Managenent to pay some conpensation is
necessary to neet the ends of justice. W accordingly direct
the Conpany to pay an anpbunt equivalent to three /'years
salary at the rate he was drawing when the appellant’s
services were terminated, in addition to whatever  anmount
they were paying during the pendency of the appeal  under
orders of this Court. But this direction will not be treated
as precedent.

For the foregoing reasons we are of the view that no
interference is called for with the decisions of the Labour
Court and this appeal accordingly fails and it is disnissed
subject to the directions given above. However, there wll
be no order as to costs.

V.P.R Appea
di sm ssed
477
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