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S.B. SINHA, J :

I NTRODUCTI ON

Ri ght of information is a fundanental right under
Article 19(1)(a) of the Constitution. The State under
Clause (2) of Article 19 of the Constitution, however; is
entitled to i mpose reasonable restrictions inter aliain the
interest of the State. How far and to what extent the sane
shoul d be bal anced is the question involved in these appeal s
whi ch arise out of judgnents and orders dated 30th
January, 1997 passed by the H gh Court of Judicature at
Bonmbay in Wit Petition Nos. 1785 and 1792 of 1996.

VRI T PROCEEDI NGS

The appellants herein in the said wit petition sought
di scl osure of information fromthe respondents relating to
purported safety violations and defects in various nuclear
installations and power plants across the country including
those situated at Tronbay and Tarapur. The said demand of
i nformati on was made purported to be relying on or on the
basis of an information that the Atom ¢ Energy Regul atory
Board (AERB) prepared a report in Novermber, 1995 docunenting
therein safety defects and weaknesses citing 130 instances
which are said to be nmatters of concern. The appellants
contended that a forner Chairman of the AERB, Dr.
Copal kri shnan al so expressed serious concern about the
safety of nuclear installations in India disclosing that
serious accidents had occurred in some of the nuclear
facilities including one at Narora Atom c Power Plant in the
State of U P. and Kaiga Atomic Power Plant situated in the
State of Karnat aka.

The appel l ants herein in support of its prayers nade in
the wit petition mainly relied upon the reports appearing
in the newspapers, nmgazines and editorials and articles.

In their counter affidavit, the respondents herein
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inter alia contended that the said Board was constituted in
terns of Section 27 of the Atomic Energy Act entrusting the
task to devel op Safety Codes, CGuides and Standards for
siting, design construction, conm ssioning, operating and
deconmi ssi oning of the different types of plants, keeping in
view the international recomrendati ons and | oca

requi renents and devel op safety policies in both radiation
and industrial safety areas; Review ng health and aspects of
nodi fi cations in design/ operation involving changes in the
techni cal specification adopted in any of the Departnment of
Atomi c Energy (DAE) units; Review ng operational experience
in the light of the radiol ogical and other safety criteria
recommended by the International Conmm ssion on Radi ol ogi ca
Protection, International Atom c Energy Agency (l|AEA) and
such other international bodies and adapted to suit |ndian
conditions, and thereby evolve nmajor safety policies;
Prescribing acceptable limts of radiation exposure to
occupati onal workers and nenmbers of the public and approve
acceptable limts of environnental rel eases of radioactive
subst ances; revi ewi ng the energency preparedness plans for
non- DAE installations; Pronbte research and devel oprent
efforts for fulfilling the functions and responsibilities
speci fied; Review ng the training progranme, qualifications
and |icensing policies for personnel by the project/ plants;
Enforcing rules and regul ati ons pronul gated under the Atom c
Energy Act, 1962 for radiation safety in the country and
such other functions as specified therein

Wth the said counter affidavit, the Fourth Report of
the Nucl ear Plant Safety and Spent Fuel Managenent prepared
by the Standing Conmittee on Atom c Energy consisting of
nmenbers of both the Lok Sabha and the Rajya Sabha had al so
been annexed. The Annual Report for the year 1995-96
prepared by the Government of |ndia had al so been annexed
therewith. It was further contended that the specific
guestions were asked in the Parlianment in relation to the
al | eged accidents which had been answered. It had been
enphasi zed that necessary | egislative and regul atory
franmework to ensure a conpetitive and i ndependent assessnent
of the safety related requirenments and practices in al
nucl ear installations have cone into being. The respondents
in their affidavits furthernore stated that there had been
constant interaction with the nedia and the public in
nucl ear safety related matters to instill an increasing
| evel of confidence in the public that safety is indeed
recei ving topnost priority in all nuclear activities.

Dr. A Gopal kri shanan, a forner Chairman of AERB, on
whose press statenents the wit petition was filed, also in
a statenent before the reporters of the Econom c Ti nes which
was published in the said newspaper on 11th February,

1995, stated:

"Let me enphasize that, Atom c Energy
Regul atory Board is able to inplenent
their decisions today without any
interference or pressures inits
functioning fromoutside sources. The
statement of Pandit Jawahar!l al Nehru
whil e adverting to certain anmendnents
noved to the Atom c Energy Bill in the
year 1948 has al so been relied upon."

One M. GR Srinivasan, Director, Health Safety in his
affidavit disclosed that out of 130 itens in the docunents




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of 25

of AERB which required attention, 89 issues directly pertain
to Nucl ear Power Corporation (NPC) while 6 other issues
concerned NPC, ABRC AND DAF.

In the said affidavit it was pointed out:

"...that the Atomi c Energy Conmi ssion

i nforned the 5th Respondent on 22nd
Novenber, 1995 of the various issues to
be tackled by NPC installations for the
NEP' s response. By 4th Decenber,

1995, the NPC has given its, over 100
page response to the issue to AEC and
thereafter NPC constituted a Comittee
on 11lth December, 1995 to interact and
di scuss with the AERB regarding

resol venent of the-said issue. ~Atota
of 19 meetings were held with AERB st aff
and nutually agreed tinme bound action

pl ans have been arrived at for all 95

i ssues. Final agreed action plans have
been i ssued on 55 issues, because of
degree of urgency. It is pointed out
that the question of safety issues in
NPC i s a docunent which is highly
technical in nature and it woul d neither
be in public interest for the sane to bhe
di scl osed nor could be it discerned by
general public."

Yet again Shri AnupamDasgupta, Joint Secretary in the
DAE in his affidavit by way of sur-rejoinder dated 24th
January, 1997 contended that the aforenentioned 130 itens
listed in the AERB report titled "Safety |1ssues in DAE
installati ons" are based on the proceedi ngs and
recommendati ons of various neetings of the Standing Safety
Conmi ttees whi ch have been constituted by the AERB itself to
review the safety nuclear installations on a regul ar basis.
In the said sur-rejoinder a press release of 26th Mrch
1996 of Dr. A. Copal kri shnan was annexed wherein it _was
st at ed:

"For each of the itens identified, the
concerned DAE installation and AERB are
jointly preparing the prelimnary
details of corrective actions and a
conmitted tine schedule for inplenenting
them These will be reviewed and
finalized by the AERB Safety Revi ew
Conmittees and the Board, for tinely

i mpl ement ation thereafter by the DAE
DAE installations are closely co-
operating with the AERB in expediting
the process of safety upgradation.”

Simlarly, Dr. K S. Parthasarathy in a press rel ease
dated 23rd June, 1996 stated:

"I'n the judgnent of the Board, there is
at the nonent no shortcom ng existing
which can lead to any nucl ear disaster
or Chernobyl type catastrophe in any of
these installations. The Board woul d
like to assure the public that all the
DAE install ations are being continuously
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nmonitored and that it woul d not hesitate
toinitiate restrictive regulatory
actions wherever necessary."

The respondents, however, relying on or on the basis of

a notification dated 4th February, 1975 passed under sub-
section (1) of Section 18 of the Atomic Energy Act, 1962,
raised a plea of privilege in relation to the said report,
contending that the same had been classified as ' Secret’ as

it pertains to the nuclear installations in the country

whi ch includes several sensitive facilities carried out

therein involving activities of highly classified nature.

In the said affidavit, it was averred that the deponent
had applied his mnd and found that the docunents satisfy
the requirenents of the Order dated 4th February, 1975
read with Section 18 of the Act-as if the sane is directed
to be published woul d cause irreparable injury to the
interest of the State as also would be prejudicial to the
nati onal 'security:.

STATUTCORY PROVI SI ONS

The Atom c Energy Act, 1962 ('the Act’) was enacted to
provide for the devel opnent, control and use of atomc
energy for the welfare of the people of Indiia and for other
peaceful purposes and for natters connected therewth.
Section 2(a) of then Act defines "atomic energy" to mean
energy rel eased fromatom c nuclei as a result’ of any
process, including the fission and fusion processes. The
rel evant provisions of the said Act are as under

2(b). "Fissile naterial" neans urani um
233, uranium 235, plutonium or any

mat eri al contai ni ng these substances or
any other material that may be decl ared
as such by notification by the Centra
Gover nment ;

2(e). "plant" includes nmachinery,
equi prent or appliance, whether affixed
to land or not;

2(h). "radiation" nmeans gamma rays, X-
rays and rays consisting of al pha
particles, beta particles, neutrons,
protons and ot her nucl ear and sub-atomc
particles; but not sound or radio waves,
or visible, infra-red or ultra-violet
light;

2(i). "radioactive substance" or

"radi oactive material" means any
substance or material which

spont aneously enmits radiation in excess
of the levels prescribed by notification
by the Central Governnent."

Section 3 provides for the general powers of the
Central Governnent which include:
(a) to produce, devel op, use and dispose
of atomic energy either by itself or
through any authority or corporation
established by it or a Governnment conpany
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and carry out research into any matters
connected therewith;

(b) to manufacture of otherw se produce
any prescribed or radi oactive substance
and any articles which in its opinion
are, or are likely to be, required for,
or in connection with, the production
devel opnent or use of atom c energy or
such research as aforesaid and to di spose
of such prescribed or radioactive
substance or any articles manufactured or
ot herwi se produced,;

(bb) (i) to buy or otherw se acquire,
store and transport any prescribed or
radi oactive substance and any articles
which in its opinion-are, or are likely
to be, required for, or _in connection

wi th, the production, devel opnent. or use
of atom c energy; and

(ii) to dispose of such prescribed or
radi oactive substance or any articles
bought or otherw se acquired by it,
either by itself or through any authority
or corporation established by it, or a
Gover nment conpany; ]

(c) to declare as "restricted
information" any information not so far
publ i shed or otherw se nade public
relating to--

(i) the location, quality and quantity of
prescri bed substances and transactions
for their acquisition, whether by
purchase or ot herw se, or disposal

whet her by sal e or otherwi se;

(ii) the processing of prescribed

subst ances and the extraction or
production of fissile materials from

t hem

(iii) the theory, design, construction
and operation of plants for the treatnment
and production of any of the prescribed
substances and for the separation of

i sot opes;

(iv) the theory, design, construction and
operation of nuclear reactors;

(v) research and technol ogi cal work on
material s and process involved in or
derived fromitenms (i) to (iv);

(d) to declare as "prohibited area" any
area or prem ses where work including
research, design or developnent is
carried on in respect of the production
treatnment, use, application or disposa

of atomi c energy or of any prescribed
subst ance;

(e) to provide for control over

radi oactive substances or radiation
generating plant in order to--

(i) prevent radiation hazards;

(ii) secure public safety and safety of
persons handl i ng radi oacti ve substances
or radi ation generating plant; and

(iii) ensure safe disposal of radioactive
wast es;

(f) to provide for the production and
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supply of electricity fromatom c energy
and for taking neasures conducive to such
production and supply and for all natters
i ncidental thereto either by itself or
through any authority or corporation
established by it or a Governnent conpany
and

(g) to do all such things (including the
erection of buildings and execution of
wor ks and the working of minerals) as the
Central Covernnent considers necessary or
expedi ent for the exercise of the
foregoi ng powers."

Section 16 provides for control over radioactive
substances. Section 17 provides for the rule maki ng power
of the Central Government by meking special provisions as to
safety.” Section 18 of the Act reads as under

"18. Restriction on disclosure of

i nformation.--

(1) The Central Governnent nay by order
restrict the disclosure of information,
whet her contained in a docunent, draw ng
phot ograph, plan, nodel, or in any other
f orm what soever, which relates to
represents or illustrates--

(a) an existing or proposed plant used or
proposed to be used for the purpose of
produci ng, devel opi ng or using atom c
energy, or

(b) the purpose or nethod of operation of
any such existing or proposed plant, or
(c) any process operated or proposed to
be operated in any such existing or
proposed pl ant.

(2) No person shall --

(a) disclose, or obtain or attenpt to
obtain any information restricted under
sub-section (1), or

(b) disclose, without the authority of
the Central CGovernnment, any information
obtained in the discharge of any
functions under this Act or in the
performance of his official duties.

(3) Nothing in this section shall apply--
(i) to the disclosure of information with
respect to any plant of a type in use for
pur poses ot her than the production

devel opnent or use of atom c energy,

unl ess the information discloses that

pl ant of that type is used or proposed to
be used for the production, devel oprment
or use of atom c energy or research into
any matters connected therewith; or

(ii) where any information has been nade
avai l abl e to the general public otherw se
than in contravention of this section, to
any subsequent discl osure of that

i nf or mati on.

Section 27 of the Act enpowers the Central Governnent
to set up Atom ¢ Energy Regul atory Board.

Pursuant to or in furtherance of the rule maki ng power
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contained in Section 30 of the Act, the follow ng rul es have
been franed:

(i) Radi ati on Protection Rules, 1971

(ii) Atom ¢ Energy (Working of Mnes, Mnerals and

Handl i ng of Prescribed Substances) Rul es.

(iii) Atomi ¢ Energy (Safe Disposal and Radi oactive \Wastes)
Rul es, 1987

(iv) Atomi ¢ Energy (Factories) Rules, 1996
(v) Atonic Energy (Control of Irradiation of Food)
Rul es, 1996.

STATUTCORY BCQDI ES:

It is not in dispute that the Atomi c Energy Conmi ssion
is constituted by the Union of India in terns of the
provisions of the Act. The Central Governnent has issued a
notification dated 11th July, 2003 reconstituting the
At omi ¢ Energy Conmi ssion with the follow ng conposition:

1.

Dr. Anil Kakodkar
Secretary, Departnent of
At om ¢ Ener gy

- Chai rman

(ex officio)

2.

Dr. Raj a Ramanna

Menber, Rajya Sabha & fornmer
Chai rman, AEC & Secretary,
DAE

- Member

3.

Shri Brajesh M shra
Principal Secretary to the
Prime Mnister

- Menber

4.

Shri Kanmal Pande

Cabi net Secretary

- Menber

5.

Shri D.C. Gupta

Fi nance Secretary &
Secretary, Dept. of

Expendi ture, Mnistry of

Fi nance

- Menber

6.

Dr. S.S. Meenakshi sundar am
Ex officio Secretary to the
CGovernment of India

- Menber for

Fi nance

7.

Prof. CN R Rao

Honorary President,
Jawaharl al Nehru Centre for
Advanced Scientific

Resear ch, Bangal ore

- Menber

8.

Dr. V.K. Chaturvedi

Chai rman & Managi ng Director
Nucl ear Power Corporation of
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I ndi a Ltd.

- Menber

9.

Shri B. Bhattacharjee
Di rector, Bhabha Atom c
Research Centre

- Menber

It is also not in dispute that the Central Governnent
in exercise of its power conferred upon it under Section 27
of the Act, had set up the Board to enforce certain
regul atory and safety measures envi saged under Sections 16,
17 and 23 of the Act. The conposition of the Board incl ude:

1

Prof. S.P. Sukhatne
- Chai rman

2

Shri S. K. 'Sharma

Vi ce- Chai'rman, AERB

- Ex-officio

Member

3.

Dr. MV.S. Valiathan
Honor ary Advi sor

Mani pal Acadeny of Higher
Educati on, Mani pa

- Menber

4,

Dr. K V. Raghavan

Di rector

I ndian Institute of Chem ca
Technol ogy, Hyderabad

- Menber

5.

Prof. J.B. Josh

Pr of essor and Director
University Institute of
Chemni cal Technol ogy (Ul CT)
- Menber

6.

Dr. K S. Parthasarathy

Di rector

I nformati on and Technica
Servi ces Division, AERB

- Secretary

H GH CCURT JUDGVENT:

Before the High Court the followi ng three contentions
were rai sed by the appellants:

(1) the citizens have a right to have access to the
copi es of the AERB report;
(ii) Section 18 of the Atomic Energy Act is invalid on

the ground that there are no guidelines for the
exerci se of discretion in notifying a docunent as a
Secret docunent; and

(iii) an | ndependent regul atory Body to repl ace AERB
shoul d be appointed to nonitor the safety measures
taken in the nucl ear power plants.

The Hi gh Court although took notice of 'the horror of
t he nucl ear hol ocaust which the world first felt when the
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Ameri ca Bonber, Enola Gay descended fromthe cl ouds and
enptied its bowels on the city of Hroshina’ but refused to
ook in to the AERB Report itself upon arriving at a

sati sfaction that the respondents had been acting in public
interest as also the interest of the nuclear installations
in the country stating:

"1. Admittedly, these questions are
repeat edly considered by the Parlianent,
it is discussed in the Parliament and
once the Parlianent is taking
appropriate decision on the safety and
ot her aspects of the Nuclear
Installations, it would not be proper
for this Court to exercise its wit
jurisdiction under Article 226 of the
Constitution;

2. As stated earlier, the Menorandum
dated 7th January, 1997 is issued by

the Prime Mnister to | ook into al

aspect of the present regul atory process
and as pointed out by the learned

Addi tional Solicitor General, this would
i ncl ude the consideration of 130
defects/ irregularities pointed out in
the AERB report. This Conmittee
constituted consists of experts in the
field;

3. It has been pointed out that the
hi erarchy in the Departnent of Atomc
Energy nmonitors the running of the
Pl ants and Nucl ear Installations; and

4. Further, the steps taken for
reviewi ng 130 safety issues in the DAE
Installation by the Committee cannot be
subj ect matter of judicial review"

As regard the question of vires of certain provisions
of the Act and in particular Sections 13 and 18 thereof, the
Hi gh Court held that there are guidelines both in Sections
18 and 3 of the Atomic Energy Act in terns whereof the
Central Covernnment has been conferred with the power to
restrict information as in wong hands the same can pose a
danger not only to the security of the State but to the
public at large. It also rejected the contention that only
because the nucl ear plants are carrying out comercia
activities, a citizen has a right to know stating:

"...Nucl ear Power Plants as a by-
product generate plutoniumwhich is a
radi oactive netal used in Nucl ear
Research anobngst others for preparation
of Atom Bonmb. |If the defects and the
remedi es to cure the defects in the

Nucl ear Power Plants fall in the wong
hands it can pose danger to the security
of the nation itself. The chall enge,
therefore, on that count nust fail."

The Hi gh Court opined that the very fact that AERB has
prepared the report is suggestive of the fact that it is
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alive to its duties.
SUBM SSI ONS

M. Prashant Bhushan, the | earned counsel appearing on
behal f of the appellants would subnmit that the right of
information is a part of the fundanmental right in terns of
Article 19(1)(a) of the Constitution of India, and, thus,
the citizens of India could not be denied the requisite
i nformati ons sought for. He would urge that for the purpose
of ensuring that appropriate safety standards are maintained
by the nuclear plants and the radiations which occurred in
normal course and/ or duty accidents as well as nuclear
wastes, it is inmportant that the guidelines/ norns/
saf eguards taken by the nuclear plants towards not only the
wor kers enpl oyed therein but also the general public should
be di sclosed. Such informations, M. Prashant Bhushan woul d
contend, to a section-of citizens and particularly those who
are experts in the field would enable themto highlight the
saf ety deficiencies obtaining in such plants and, if
necessary, to get a public opinion formed agai nst such
installations. In a denocracy, it is fundanental,
according to M. Prashant Bhushan, that all vita
informations relating to the governance of the country be
di scl osed so as to/enable the citizenry of India to
ascertain their right of information as to whether the
i nternational standards relating to safety are being
mai nt ai ned or not.

Rel yi ng upon or on the basis of the decisions of this
Court in State of U P. Vs. Raj Narain & Os. [1975 (3) SCR
333], S.P. Gupta Vs. Union of India and Another [1981 (Supp)
SCC 87], Dinesh Trivedi, MP. and hers Vs. Union of India
and OGthers [(1997) 4 SCC 306] and Union of India Vs.
Associ ation for Denocratic Reforms and Another [(2002) 5 SCC
294], the learned counsel would submit that the provisions
contained in Section 18 of the Act are not valid | aw
i mposi ng reasonable restriction on such freedomin‘the
interest of the State. Drawi ng our attention to severa
Articles, the | earned counsel would contend that reluctance
on the part of the authorities of the plants to disclose any
i nformati on purported to be in terns of the order made under
Section 18 of the Act do not sub-serve any public interest.
M. Prashant Bhushan woul d argue that froma perusal of the
af orementioned articles, it would appear that various
irregularities have been conmitted as regard strict
enf orcenent and/or conpliance of safety regulations not only
resulting in accidents but also receiving radiations beyond
the permissible limts by the wormen. The | earned counse
woul d contend that the power plants of the country in the
matter of discharge of nuclear radiations do not fulfill the
requi rements of the | AEA Standards. A |arge nunber of
accidents, M. Prashant Bhushan woul d urge, occurring.in the
said plants al so had gone unreport ed.

M. Bhushan woul d subnit that the infornmation as regard
design and other details of the plants are avail able on
Internet and, thus, there does not exist any reason as to
why the other relevant informations should be withheld only
on the spacious plea of l|ikelihood of sabotage as a result
whereof an inportant right of a citizen to know about vita
informations |ike safety of the workers as al so the people
l'iving nearby has been denied. It was urged that in any
event those parts of the report which do not satisfy the
secrecy of the State test should be discl osed.
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Drawi ng our attention to Section 18 of the said Act,
the | earned counsel would subnit that as thereby ungui ded,
unbriddl ed and wi de power had been conferred upon the
Central Governnent, the sane nmust be held to be ultra vires
the Constitution of India.

M. Soli Sorabjee, |earned Attorney General appearing
on behal f of the Union of India, on the other hand, would
urge that fromthe affidavits filed before the High Court it
woul d appear that hardly any accident of serious nature had
taken place in India. M. Sorabjee would subnmit that right
of information as contained in Clause (a) of Cause (1) of
Article 19 is subject to reasonable restrictions contai ned
in Cause (2) thereof. ~The right of information, it was
cont ended, cannot be exercised in abstract and nust be
considered in the context in which such right is being
claimed. A matter which is sensitive by its very character,
the | earned Attorney General woul d argue, cannot be subject
matter of a right of information. Drawi ng our attention to
a chart, the learned counsel woul'd subnit that the Centra
CGovernment as also the AERB are aware of the safety measures
required to be taken. ~ The AERB. M. Sorabjee would submt,
bei ng consi sting of ‘em nent persons who are generally
i ndependent not only nonitor the working of the plants but
al so take strict neasures as regards safety operations
t her eof .

The | earned Attorney Ceneral, citing the follow ng
exanpl e;

"A single punp could handle the cooling
operations for a reactor. Nornally,
there are two punps, so that even if one
fails the other could do the jaob:
However, in view of the fact that this
is a safety-critical conponent, a safety
recomrendati on could be to have a third
punp. O replacenent of Inlet Mnifold,
or replacenent of Emergency Condenser
Tube, "
contended that the report of the A E. R B. contains
such suggesti on which cannot be terned as deficiencies.

The | earned Attorney Ceneral would argue-that if the
report is disclosed, the know edge of the datas containing
therein pertaining to inventories and contents of “spent
fuel, reprocessing waste, etc., gathered therefrom coul d
facilitate a reverse cal cul ation about the country’s nucl ear
progranmme potential in furtherance whereof the enenies/ of
the nation woul d be able to estimate and nonitor the
strategic activities of the plants. It was urged that no
radi oactive waste is disposed of and the same is recycled.

M. Di pankar Gupta, the |earned senior counse
appearing on behalf of the 5th respondent drew our
attention to various affidavits affirmed by the H gh Court
and subnitted that froma perusal thereof it would appear
that the necessary disclosures of information have already
been nade. The | earned counsel would submit that if the
AERB itself has brought the report into existence the sane
woul d show in no unm stakable terns that they are alive to
the realities. The Courts, M. D pankar Gupta woul d urge
woul d intervene only in a case where the statutory bodies
are not active and the sane being not the case the inpugned
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j udgrment need not be interfered wth.
The Boar d:

AERB is a statutory body. The following are its
functions :

(i) The jurisdiction of AERB covers installations such
as nucl ear power stations, nuclear fuel fabrication

heavy water plants, uranium m nes, thorium

processing units etc. and all installations in which

radi ation is used for nedical, industrial or

research purposes (except Bhabha Atom ¢ Research

Centre and its facilities, due to their specia

nature).

(ii) AERB i s manned by some of the nation’s top experts
inthe relevant fields. It is also supported by

various experts bel onging to reputed academ c
institutions and other governnent agencies. AERB

thus draws on the expertise and know edge- base

avail abl e-all over the country.

(iii) The Board issues different authorizations at each
stage such as siting, construction, comm ssioning
operating and deconmm ssi oni ng of nucl ear plants and
installations. The AERB |icenses nucl ear engi neers

at different |evels, such as Reactor Qperator, Shift
Charge Engi neers, Control Engineers, etc. Units are
permitted to functioon only if the stipul ated nunber

of licensed personnel are available in every shift.

(iv) Apart fromthe Safety Commttees of the units
concerned, AERB has evolved a nulti-disciplinary 3-

tier safety review procedure to enforce safety
stipulations in nuclear installations.: The first

tier is at the plant level; the next at the

Specialists’ Conmittees level; and the third at the

Board | evel.

(v) The Board has set up 2 Specialists’ Conmittees: the
Saf ety Review Commttee for Operating Plants

(SARCOP) and the Safety Review Committee for

Applications of Radiation (SARCAR). - These consi st

of scientists and technol ogi sts from different

di sci pl i nes SARCOP deal s with operating plants of

the Department, and SARCAR deals with radiation
installations for medical, industrial and research
purposes. The specialists’ comittees neet

regularly to review the safety status.

(vi) The AERB itself has 7 Technical Divisions, with over
a hundred full-tine scientists, engineers and
technol ogi sts with wi de experience and expertise.in

their relevant fields. AERB has also set up its own

Saf ety Research Institute at Kal pakkam

(vii) AERB uses many inputs to assess the safety status of
the plants/ installations. These include reports of

i nspection by AERB staff, radiation dose records and
environnental nonitoring reports.

(viii) Each nuclear installation has an independent

Heal th Physics set-up to constantly nonitor the

radi ati on dose to workers, and al so an Environnent al
Survey Laboratory which continuously collects

t housands of sanples of food, water, air and

sedi nent to nonitor radioactivity releases to the

envi ronnent .

(ix) AERB has prescribed limts for discharges and
ensures that the radiation releases are well within

the prescribed limts. The limts prescribed are
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based on international recomendations, and in al

cases are either equal to or nore stringent than

t hese.

(x) Apart fromthis standard procedure, AERB can al so
act suo noto, or on a conplaint froma bona fide

menber of the public.

(xi) As part of the Public Information Progranme, AERB
i ssues a quarterly Newsletter, and an Annual Report.
Based on the continuous evaluation of the safety

status of nuclear power plants, extracts of rel evant
records are published in the Annual Report of the

AERB. Press releases on the regulatory activities

of AERB are issued periodically.

It is not in dispute that the President by a
notification dated 15th Novenber, 1983 issued under
Section 27 of the Atom c Energy Act constituted the AERB
It being a statutory body has the powers to |ay down the
saf ety standards and frane rul es and regul ati ons under the
Act as regard the regul atory and/or safety aspects of the
installations generating electrical energy. Heretobefore we
have noticed the duties and functions of the Board which are
of varying nature. The Board is an independent body and out
of the present conposition thereof except one M. Sharnma
nobody is an enpl oyee of the Central Government. The Board
is responsible to the Atom ¢ Energy Comm ssion which has
been reconstituted by reason of a notification dated 11th
July, 2003. The executive function of the Board is vested
inits Chairman. From a perusal of the powers and functions
of the Board, it is neither in doubt nor in dispute that the
Board except for Bhabha Atonmic Research Centre nonitors and
reviews the working of all nuclear installations in India
inter alia with reference to safety aspects. It upgrades
and anmends the safety standards and procedures and
prescribes, and supervises inplenentation of such standards
and procedures by the managenent of the nucl ear
installations. It is also not in/dispute that safety issues
in DAE installations has been prepared by the Board based on
the recomendations of various Safety Review Commrittees.
They had all along been classified as "Secret”. The report
pertains to the nuclear installations in the country which
according to the respondents, include several sensitive
facilities carrying out the activities of highly classified
nature. The Board, nmake periodic assessnent of the safety
status of the installations and its suggestions as regard
nodi fications and i nprovenments to upgrade their safety
status to the nmaxi mum extent are inpl enented.

A E.R B. REPCRT :

As regards, the Annual Report 1995-96 of AERB whi ch was
the subject matter of the wit petition it has been stated
in the counter affidavit that they can be classified in four
cat egori es:

Cat egory 1: Hardware rel ated issues |leading to

repl acenent of defective conponents;

Cat egory 2: Ageing rel ating issues;

Cat egory 3: Confi dence buil di ng exercises involving some
anal ytical studies;

Cat egory 4: Upgr adati on of safety standards in plants
that have been built to earlier safety

st andar ds.

VI RES OF SECTION 18 OF THE ACT :
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The contentions raised by the parties as regard non-

di scl osure of the report are required to be deternmined in
the af orenentioned context. Section 18 of the Act contains
an enabling provision. Pursuant to or in furtherance of the
said provision, the Central CGovernment has issued an order
on or about 4th February, 1975 restricting disclosure of
certain informati on nentioned therein except with the prior
perm ssion of the Central Government.

The question as to whether a statute is ultra vires
Constitution of India having conferred ungui ded, uncanalised
or wi de power cannot be determined in vacuum It has to be
consi dered having regard to the text and context of the
State as al so the character thereof. It deals with a
sensitive subject.

Section 18 has been enacted for the purposes specified
therein. /It is well-settled that guidelines for enacting
the said provision nust be found out fromthe subject matter
covering the field. For the said purpose even the preanble
of the Act may be | ooked into.

The notification of discovery of uraniumor thorium
control over mning operations, the disposal of uranium
power to obtain information are within the scope and anbit
of the said Act. Section 13 provides for informations as
regard, contracts. 'Section 14 postulates control over
producti on and use of ‘atom c energy. Restrictions as regard
di scl osure of information as contained in Section 18 are not
vague or wide in nature. It specifies the areas where such
di scl osures are prohibited. The powers of the Centra
CGovernment to make an order in terns thereof are, thus,
[imted.

It is not a case where as in Handard Dawakhana and
Anot her Vs. Union of India and others [AIR 1960 SC 554] or
Kri shna Mohan (P) Ltd. Vs. Minicipal Corporation of Del hi
[(2003) 7 SCC 151] the Central Covernment has been conferred
with a wi de uncanalised and ungui ded power. It is also not
a case where the words enpl oyed in the provision provide for
no criteria nor can it be said that no standard has been
| aid down by the Parlianent therefor. It is furthernore not
a case where principles on which the power of the Central
Government are to be exercised have not been disclosed. By
reason of the Act, essential |egislative functions have al so
not been del egat ed.

We do not think that having regard to the purport and
obj ect of the said Act, the provisions of Section 18 have
best owed ungui ded and uncanal i sed powers on the Centra
CGovernment. Sections 18 and 3 of the Atonic Energy Act had
to be enacted by the Parlianment as in wong hands the
i nformati on can pose a danger not only to the security of
the State but to the public at large

Ref erence, in this connection, nay be nmade to a
decision of this Court in Organon (India) Ltd. (now known as
Infar (India) Ltd. And Another vs. Collector of Excise and
O hers [(1995) Supp. (1) SCC 53] wherein this Court relying
on Harishankar Bagla vs. State of MP. [(1955) 1 SCR 380],
Del hi Laws Act case [1972, 1951 SCR 747] and State of Tamil
Nadu vs. Hind Stone [(1981) 2 SCC 205], wherein this held
that the provisions of Opium Act furnished sufficient
gui dance in the matter of making rules under Section 5
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The statutory schene contained in the provisions of the

Act, the rules framed thereunder, conposition of the Atonic
Energy Comm ssion and AERB | eave no nmanner of doubt that the
ef fective functions of the nuclear power plants are
sensitive in nature. The functions of the Board are varied
and wide. Only out of certain functions of the Board, sone
have been nmarked as "Secret" which fulfilled the statutory
criteria laid down under Section 18 of the Act. A statute
carries with it a presunption of constitutionality. Such a
presunption extends also in relation to a | aw which has been
enacted for inposing reasonable restrictions in the
fundanental right.

A further presunption may also be drawn that the
statutory authority woul-d not exercise the power
arbitrarily.

We are; therefore, of the opinion that Section 18 is
not unconstitutional and avalid piece of |egislation

Rl GHT OF | NFORMATI ON

Right of information is a facet of ' speech and
expression’ as contained in Article 19(1)(a) of the
Constitution of India. Right of information, thus,

i ndi sputably is a fundanental right-

In 1948, the United Nations proclaimed a Universa

Decl arati on of Human Rights. It was foll owed by the

I nternational Covenant on Civil and Political R ghts
(ratified in 1978). Article 19 of the Covenant declares
that "everyone has the right to freedom of opinion and
expression; the right includes freedomto hold opinion

wi thout interference, and to seek, and receive and inpart
i nformati on and i deas through any nedia and regardl ess of
frontiers."

A similar enunciation is to be found in the declaration
made by the European Convention of Human Ri ghts (1950).
Article 10 of that declaration guarantees inter alia, "not
only the freedomof the Press to informthe public but also
the right of the public to be inforned."

In keeping with the spirit of the Universal Declaration
of 1948, the Preanble of the Constitution of India enbodies
a solem resolve of its people to secure, inter alia, toits
citizens, liberty of thought and expression. |In pursuance
of this suprenme objective, Article 19(1)(a) guarantees to
the citizens, the right to "freedom of speech and
expression” as one of the fundanental rights listed iin Part
1l of the Constitution. These rights have been advi sedly
set out in broad terns |eaving scope for their expansi on-and
adaptation, through interpretation, to the changi ng needs
and evolving notions of a free society.

In Raj Narain (supra), the Constitution Bench

consi dered a questi on-whether privilege can be clained by
the CGovernment of Uttar Pradesh under Section 123 of the
Evi dence Act in respect of what has been described for the
sake of brevity to be the Blue Book sunmoned fromthe
Government of Uttar Pradesh and certain docunments sunmpned
fromthe Superintendent of Police, Rae Bareli, Utar
Pradesh? The Court observed as under: -
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"I'n a governnent of responsibility like
ours, where all the agents of the public
nmust be responsible for their conduct,
there can but few secrets. The peopl e of
this country have a right to know every
public act, everything that is done in a
public way, by their public
functionaries. They are entitled to know
the particulars of every public
transaction in all its bearing...."

In Indian Express Newspapers (Bonbay) Private Ltd. and
QO hers etc. Vs. Union of India and others [(1985) 1 SCC
641], this Court dealt with the validity of custons duty on
the newsprint in context of Article 19(1)(a). The Court
observed (in para 32) thus:
"The purpose of the press is to advance
the public interest by publishing facts
and opinions w thout which a denocratic
el ect orat'e cannot make responsibl e
j udgrments..."

The Court further observed:

"...The public interest in freedom of

di scussion (of which the freedom of the
press is one aspect) stenms fromthe
requi rement that menbers of a denmpcratic
soci ety should be sufficiently informed
that they may influence intelligently
the deci si ons which may af fect
thenselves." (Per Lord Sinon of

@ aisdale in Attorney-Ceneral v. Tines
Newspapers Ltd. (1973) 3 Al ER 54).
Freedom of expression, as |earned
witers have observed, has four broad
soci al purposes to serve: (i) it helps
an individual to attain self-fulfilnent,
(ii) it assists in the discovery of
truth, (iii) it strengthens the capacity
of an individual in participating in
deci si on-nmaking and (iv) it provides a
mechani sm by which it woul d be possible
to establish a reasonabl e bal ance
between stability and social change. Al
menbers of society should be able to
formtheir own beliefs and conmunicate
themfreely to others. In sum the
fundanental principle involved here is
the people’s right to know. Freedom of
speech and expression should, therefore,
recei ve a generous support from al

those who believe in the participation
of people in the administration...."

In Secretary, Mnistry of Information and Broadcasti ng,
Governnment of India and Others v. Cricket Association of
Bengal and Qthers [(1995) 2 SCC 161], this Court sumarised
the law on the freedom of speech and expressi on under
Article 19(1)(a) as restricted by Article 19(2) thus:-
"The freedom of speech and expression
i ncludes right to acquire infornmation
and to dissemnate it. Freedom of speech
and expression is necessary, for self-
fulfilment. It enables people to
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contribute to debate on social and noral
issues. It is the best way to find a
truest nodel of anything, since it is
only through it that the w dest possible
range of ideas can circulate. It is the
only vehicle of political discourse so
essential to denobcracy. Equally
inmportant is the role it plays in
facilitating artistic and scholarly
endeavours of all sorts"

This Court further dealt with the right of tel ecast
hol di ng: -
"I n a team event such as cricket,
football, hockey etc., thereis both
i ndi vidual and col |l ective expression. It
may be true that what is protected by
Article 19(1)(a) is an expression of
t hought and feeling and not of the
physi cal ‘or-intellectual prowess or
skill. It-is also true that a person
desiring to tel ecast sports events when
he is not himself a participant in the
gane, does not seek to exercise his
ri ght of self-expression. However, the
right to freedom of speech and
expression also includes the right to
educate, to informand to entertai n and
also the right to be educated, informed
and entertained. The fornmer is the right
of the telecaster and the latter that of
the viewers. The right to tel ecast
sporting event will therefore also
include the right to educate and inform
the present and the prospective
sportsnen interested in the particular
gane and also to informand entertain
the I overs of the gane. Hence, when a
tel ecaster desires to telecast a
sporting event, it is incorrect to say
that the free-speech el enent is absent
fromhis right."

In Dinesh Trivedi (supra), this Court held:
"18. The case of S. P. G@upta v. Union of
India [1981 Supp SCC 87], decided by a
seven- Judge Constitution Bench of this
Court, is generally considered as having
br oken new ground and havi ng added a
fresh, liberal dinension to the need for
i ncreased disclosure in matters relating
to public affairs, In that case, the
consensus that emerged anongst the
Judges was that in regard to the
functioning of Governnent, disclosure of
i nformati on must be the ordinary rule
whi | e secrecy nmust be an exception,
justifiable only when it is demanded by
the requirenent of public interest. The
Court held that the disclosure of
docunents relating to the affairs of
State involves two conpeting di nensi ons
of public interest, nanely, the right of
the citizen to obtain disclosure of
i nformation, which conpetes with the
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right of the State to protect the
information relating to its crucia
affairs. It was further held that, in
deci di ng whether or not to disclose the
contents of a particul ar docunment, a
Judge nust bal ance the conpeting
interests and make his final decision
dependi ng upon the particular facts

i nvol ved in each individual case. It is
i mportant to note that it was conceded
that there are certain classes of
docunents which are necessarily required
to be protected, e.g. Cabinet M nutes,
docunents concerning the nationa

safety, docunments whi chaffect

di plomatic relations or relate to some
State secrets of the highest inportance,
and the Tike in respect of which the
Court woul'd ordinarily uphold
CGovernment’'s claimof privilege.

However, even these docunents have to be
tested agai nst the basi ¢ guiding
principle which is that wherever it is
clearly contrary to the public interest
for a docunment to be di'sclosed, then it
is in law immune fromdisclosure. (paras
73 and 74 at pp. 284-286)

19. What then is the test ? To ensure
the continued participation of the
people in the denpcratic process, they
nust be kept inforned of the vita
deci si ons taken by the Governnent and
the basic thereof. Denobcracy, therefore,
expects openness and openness is a
concom tant of a free society. Sunlight
is the best disinfectant. But it is
equal ly inportant to be alive to the
dangers that lie ahead. It is inportant
to realise that undue popul ar pressure
brought to bear on decision-nakers in
Covernment can have frightening side-
effects. If every action taken by the
political or executive functionary is
transforned into a public controversy
and nmade subject to an enquiry to soothe
popul ar sentinents, it will undoubtedly
have a chilling effect on the

i ndependence of the decision-nmaker who
may find it safer not to take any
decision. It will paralyse the entire
systemand bring it to grinding halt. So
we have two conflicting situations

al nost enigmatic and we think the answer
is to maintain a fine bal ance which
woul d serve public interest."”

The af orenenti oned deci sions canme up for consideration
before this Court in Association for Denocratic Refornms and

Anot her (supra) wherein the question which arose for
consi deration was as to the candi dates contesting el ection

to Parliament and to the State Legislatures and the parties

they represent

"1. Wether the candidate is accused of
any offence(s) punishable with

i mprisonnent? |If so, the details
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2. Assets possessed by a candidate, his
or her spouse and dependant rel ations?
3. Facts giving insight to candidate’'s
conpetence, capacity and suitability for
acting as parliamentarian or |egislator
i ncludi ng details of his/her educationa
qual i fications;

4. Information which the election

conmm ssi on consi ders necessary for
judging the capacity and capability of
the political party fielding the

candi date for election to Parliament or
the State Legislature.™

The Court opined that having regard to the right of
i nformati on obtaining inArticle 19(1)(a) of Constitution of
India, the election petitioner can ask for such directions.

It was heldthat the right to get information in a
denocracy-is recogni zed all throughout and it is a natura
right flowing fromthe concept of denocracy. A reference to
Articles 19 (1) and (2) of the International Convention on
Cvil and Political ‘Rights can be made in this regard.
Moreover Article 19 (1) (a) of the Indian Constitution
provi des for freedomof speech and expression. Voters’
speech or expression in the case of election wuld include
casting of votes, that is to say, that the voter speaks out
or expresses by casting a vote. For this purpose,

i nformati on about the candidate to be selected is a nust.
(See Paras 46 (5), 7 and 23).

Unl i ke Constitutions of sone other devel oped countries,
however, no fundamental right in India is absolute in
nature. Reasonable restrictions can be inposed on such
fundanental rights. Cause (2) of Article 19 of the
Constitution reads thus:

"Not hi ng in sub-clause (a) of clause
(1) shall affect the operation of any
existing law, or prevent the State from
maki ng any law, in so far as such | aw

i nposes reasonabl e restrictions on the
exercise of the right conferred by the
said sub-clause in the interests of the
sovereignty and integrity of India, the
security of the State, friendly
relations with foreign States, public
order, decency or norality, or in
relation to contenpt of court,

def amation or incitement to an

of fence. "

Every right - legal or noral - carries with it a
corresponding obligation. It is subject to severa
exenptions/ exceptions indicated in broad ternms. Cenerally,
the exenptions/ exceptions under those laws entitle the
government to withhold information relating to the foll ow ng
matters:

(1) I nternational rel ations;

(ii) Nati onal Security (including defence) and public
safety;

(iii) I nvestigation, detection and prevention of crinmne;
(iv) I nternal deliberations of the governnent;

(v) Information received in confidence froma source
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out si de the governnent;

(vi) I nformation, which, if disclosed, would violate the
privacy of individual
(vii) I nformati on of an econonic nature, (including Trade

Secrets) which, if disclosed, would confer an unfair
advance on some person or concern, or, subject sone
person or government to an unfair disadvantage;

(viii) Information which is subject to a claimof |ega
prof essional privilege, e.g., comunication between

a |l egal adviser and the client; between a physician

and the patient;

(ix) I nformati on about scientific discoveries.

The Atomic Energy Act is not an antiquated statute.
There exists a relationship between the right to know and
freedom of speech. "Right to speech and publish does not
carry with it an unrestricted right to gather informtion".
(See Zenul Vs. Rusk, 14 L.Ed. 2d 179 at 190)

The 'U. S. Suprene Court in Kleindienst Vs. Mandal, 33
Law. Ed. 2d 683 held that the First Amendnent guarantees no
i ndependent and enforceabl e right agai nst the governnent’s
bona fide exercise of “discretion in the exclusion of aliens.

Both in Raj Narain (supra) and S.P. Qupta (supra) this
Court was silent on the relationship between the
restrictions which should be placed on the right to know and
the restrictions existing under Article 19(1)(a) of the
Consti tution.

In United States Vs. Richardson, 41 L. Ed. 2d 678, the
respondent, a taxpayer sought to obtain fromthe governnent
i nformati on concerning detail ed expenditure of the Centra
Intelligence Agency but the same was denied on the ground of
"lack of standing’

A reasonable restriction on the exercise of 'the right
is always pernissible in the interest of the security of the
State.

It has not been contended nor could it be contended
that the operation and functioning of a nuclear plant is not
sensitive in nature. Any information relating to the
training features processes or technol ogy cannot be
disclosed as it may be vulnerable to sabotage. As rightly
poi nted out by the | earned Attorney General, know edge of
specific data nay enable the enem es of the nation to
estimate and nonitor strategic activities. As fissile
materials are used in fuels although the nuclear plants are
engaged in commercial activities, the contents of the fue
di scharged or any other details nmust be held to be natters
of sensitive character.

Before the Hi gh Court, as noticed hereinbefore, severa
affidavits have been filed showi ng the extent of disclosures
nmade. The Board al so publishes annual reports as al so
quarterly newsletters. The infornmations which are not
classified as 'secrets’ or do not come within the purview of
the aforementi oned order dated 4th February, 1975 are
published. [If a reasonable restriction is inposed in the
interest of the State by reason of a valid piece of
| egislation the Court normally would respect the |egislative
policy behind the sane.

The Act provides for reasonable restrictions within the
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nmeani ng of clause (2) of Article 19 of the Constitution of
I ndi a.
EFFECT OF THE ACT:

Once provisions of Section 18 of the Act, and the order
franmed thereunder are held to be intra vires, the only
guestion which arises for consideration is as to whether
exerci se of such powers should be held to be invalid by this
Court. The jurisdiction of this Court in such matter is
very linmted. The Court will not normally exercise its
power of judicial reviewin such matters unless it is found
that formation of belief by the statutory authority suffers
frommala fide, dishonesty or corrupt practice. The order
can be set aside if it is held to be beyond the linmts for
whi ch the power has been conferred upon the authorities by
the Legislature or is based on the grounds extraneous to the
| egislation and if there are no grounds at all for passing
it or if the grounds are such that no one can reasonably
arrive at 'the opinion or satisfaction required thereunder

No such case has been nmade out by the appellant.

CRI TERI A FOR DETERM NI NG THE QUESTI ON OF PRI VI LEGE

Sections 123 and 162 of the Evidence Act read as
foll ows:

"123. EVI DENCE AS TO AFFAI RS OF STATE.
No one shall be permitted to give any
evi dence derived fromunpubli shed
official records relating to any affairs
of State, except with the perm ssion of
the officer at the head of the
department concerned, who shall give or
wi t hhol d such permi ssion as he thinks
fit.

162. PRODUCTI ON OF DOCUMENTS.

A witness summoned to produce a docunent
shall, if it is in his possession or
power, bring it to Court,
notwi t hst andi ng any obj ection which
there may be to its production or to its
adm ssibility. The validity of any such
obj ection shall be decided on by the
Court.

The Court, if it sees, fit, may inspect
the docunent, unless it refers to
matters of State, or take other evidence
to enable it to determine on its

adm ssibility.

Transl ati on of docunents.-If for such a
purpose it is necessary to cause any
docurent to be translated, the Court
may, if it thinks fit, direct the
translator to keep the contents secret,
unl ess the docunent is to be given in
evidence : and, if the interpreter

di sobeys such direction, he shall be
hel d to have conmitted an of fence under
section 166 of the Indian Penal Code,
(45 of 1860)."

The | egislative policy behind the aforenmenti oned
provisions is no longer res integra. The State nust have
the prerogative of preventing evidence being given on
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matters that would be contrary to public interest.

For determining a question when a claimof privilege is
made, the Court is required to pose the follow ng questions:

(1) Whet her the docunent in respect of which privilege
is clainmed, is really a docunent (unpublished)

relating to any affairs of State?; and

(2) VWet her di sclosure of the contents of the docunent
woul d be agai nst public interest?

When any claimof privilege is made by the State in
respect of any docunent the question whether the docunent
bel ongs to the privileged class has first to be decided by
the court. The Court cannot hold an enquiry into the
possi ble injury to public interest which may result fromthe
di scl osure of the docunent in question. The claim of
i Mmunity ‘and privilege has to be based on public interest.

The section does not say who is to decide the
prelimnary question, viz. whether the docurment is one that
relates to any affairs to State, or howis it to be decided,
but the clue in respect thereof can be found in S. 162.
Under S. 162 a person summoned to produce a docunent is
bound to "bring it into court notw thstandi ng any objection
which there may be to its production or to its
admi ssibility. The validity of any such objection shall be
deci ded on by the court". It further says that "the
Court, if it seens fit, may inspect the docunment, unless it
refers to matters of State, or take other evidence to enable
it to determine on its admissibility."”

In order to claiminmunity from discl osure of
unpubl i shed State docunents, the documents nust relate to
affairs of State and di scl osure thereof nmust be against
interest of the State or public interest.

In Raj Narain (supra), the question was as to whether a
Bl ue Book, being rules and instructions for the protection
of the Prime M nister when on tour or in travel, providing
for node and manner in which the security is to be provided
to the Prime Mnister is beyond the purview of Section 123
of the Indian Evidence Act or not. The Hi gh Court held that
no privilege can be clained in relation thereto.

Ray, CJ. referring to a |l arge nunmber of decisions
opi ned that even in an election petition privilege can be
claimed. It was, however, held:

"The several decisions to which

ref erence has al ready been made
establish that the foundation of the |aw
behi nd Sections 123 and 162 of the

Evi dence Act is the same as in English
law. It is that injury to public
interest is the reason for the exclusion
from di scl osure of docunents whose
contents if disclosed would injure
public and national interest. Public

i nterest which demands that evidence be
withheld is to be wei ghed agai nst the
public interest in the adm nistration of
justice that courts shoul d have the
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full est possible access to all rel evant
materials. Wien public interest

outwei ghs the latter, the evidence
cannot be admtted. The Court will
proprio motu excl ude evi dence the
producti on of which is contrary to
public interest. It is in public
interest that confidentiality shall be
saf equarded. The reason is that such
docunents becone subject to privilege by
reason of their contents.
Confidentiality is not a head of
privilege. It is consideration to bear
inmnd. It is not that the contents
contain material which it would be
damagi ng to the national interest to

di vul ge but rather that the docunents
woul d be of class whi ch denand
protection."”

Mat hew, J., however, in his concurring opinion opined
that the question of national inportance vis-‘-vis
adm ni stration of justice should be the criteria for
determ ning the claimof privilege stating:

"...But the Executive is not the organ
sol ely responsible for public
interest. It represents only an

i mportant elenent in it; but there are
ot her elenments. One such elenment is
the adm nistration of justice. The

cl ai mof the Executive to have

excl usi ve and concl usi ve power to
determ ne what is in public interest
is a claimbased on the assunption
that the Executive al one knows what is
best for the citizen. The claimof the
Executive to exclude evidence is nore
likely to operate to subserve a
partial interest, viewed exclusively
froma narrow departnment angle. It is
i npossible for it to see or give equa
wei ght to another matter, nanely, that
justice should be done and seen to be
done. When there are nore aspects of
public interest to be considered, the
Court will, with reference to the
pending litigation, be in a better
position to deci de whether the weight
of public interest predoninates."

It was opined that nerely | abel given to an executive
is not conclusive in the matter observing:

"...The documents in this case, class
docunents though they may be, are in a
di fferent category, seeking protection
not as State docunents of political or
strategic i nportance, but as requiring
protection on the ground that 'candour’
must be ensured."”

In S.P. CGupta (supra), this Court while upholding the
af orementi oned principles, however, was of the opinion that
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there can be a class of docunments in respect whereof
privilege can be clainmed stating:

“I'n other words, if injury to public
interest is the foundation of this

i Mmunity from disclosure, when once the
court has inquired into the question and
found that the disclosure of the
docunent will injure public interest and
therefore it is a docunment relating to
affairs of State, it would in npbst cases
be a futile exercise for the head of the
department to consider and decide

whet her its disclosure should be
permitted as he would be making an
enquiry into the identical question."

Bhagwati, J. (as the | earned Chief Justice then was)
observed

"The basic question to which the court
woul d therefore have to address itself
for the purpose of deciding the validity
of the objection would be whether the
document relates to affairs of State or
in other words, it is of such a
character that its disclosure would be
agai nst the interest of the State or the
public service and if so, whether the
public interest in its non-disclosure is
so strong that it nust prevail over the
public interest in the adm nistration of
justice and on that account, it should
not be allowed to be disclosed. The
final decision in regard to the validity
of an objection agai nst disclosure

rai sed under Section 123 woul d al ways be
with the court by reason of Section
162."

Anal ysing the provisions of Sections 123 and 162 of the
I ndi an Evi dence Act, it was opined:

"The court has thus to performa

bal anci ng exerci se and after weighing
the one conpeting aspect of public

i nterest against the other, decide where
the balance lies. If the court cones to
the conclusion that, on the bal ance, the
di scl osure of the docunment woul d cause
greater injury to public interest than
its non-disclosure, the court would
uphol d the objection and not allow the
docunent to be disclosed but if, on the
ot her hand, the court finds that the

bal ance between conpeting public
interests |ies the other way, the court
woul d order the disclosure of the
docunent. This bal anci ng between two
conpeting aspects of public interest has
to be perforned by the court even where
an objection to the disclosure of the
document is taken on the ground that it
bel ongs to a class of docunents which
are protected irrespective of their
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contents, because there is no absol ute
i munity for documents bel onging to such
class."”

CONCLUSI ON

Keeping in view the purport and object for which the
di scl osure of the Report of the Board has been withheld, we
are of the opinion that it is not a fit case where this
Court shoul d exercise its discretionary jurisdiction under
Article 136 of the Constitution of India. W may record
that the | earned Attorney Ceneral had made an offer to pl ace
the Report before us in a sealed cover. W do not think
that in this case, perusal of the report by the Court is
necessary. W are also satisfied that the order issued by
the Central Covernment under Section 18 of the Act and its
claimof privilege-do not suffer fromany legal infirmty
warranting interference with the H gh Court judgment by us.

For 't he reasons aforenentioned, there is no nerit in
these appeal s which are accordi ngly dism ssed. No costs.




