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ACT:
Life Insurance Corporation Act, 1956 (31 of 1956), s.
7(1). If anounts representing dividends  declared fal
wi t hin "assets and [iabilities" of controll ed

busi ness- - Corpensat i on and paid up capital allocable for
control | ed busi ness--Tribunal s Jurisdiction to set off--Life
I nsurance Corporation Rules, 1956, r. 12A (iv) ~and (vi)-
| nsurance Act, 1938 (4 of 1938)--Wether precludes chall enge
of certified bal ance sheets--Interest on conpensatiaon

HEADNOTE:

On the enactnent of the Life |lnsurance Corporation Act,
provi di ng for the nationalisation of life i nsurance
busi ness. the
126

controll ed business i.e., the life insurance business of the
appel lant, a conposite insurer, vested in the respondent-
cor porati on. Thereafter di sputes arose bet ween t he
appel | ant and the respondent in the matter of ascertainnent
of the conpensation payable to the appellant and in respect
of incidental and consequential natters thereto. The
respondent offered to pay the appellant towards compensation
a certain amount after setting off the anmpbunt due to it from
the appellant in respect of part of the paid up capital of
the controlled business and assets representing that part.
The appellant refused to accept this offer in toto. The
di spute was referred to the Tribunal. The Tribuna

ascertained the conpensation payable to the appellant -and
set off against that anount the bal ance of the anmpunt due
from the appellant towards the allocable paid up capital.
Rel ying wupon the books of account of the appellant to find
out whether the unpaid dividends of any share holder of the
appel l ant was the liability of one departnent or the other

the Tribunal held that the entire liability for the
uncl ai red di vidends and assets appertained to the controlled
busi ness, and therefore, statutorily vested in t he
respondent . The Tribunal held that it had no jurisdiction
to award interest on the amount of conpensation. On appea

by special |eave, it was contended (i)that the Tribunal had
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no jurisdiction to decide on the question of the capita
al l ocable to the controlled business as there was no di spute
thereto between the parties and the said question was not
referred to it; (ii) the liability of the appellant for the
uncl ai med dividends and assets equivalent to the liability
were not transferred to and vested in the respondent under
s. 7(1) of the Act, and (iii) that the appellant would be
entitled to interest on the anpbunt of conpensation payable
to it and the Tribunal had jurisdiction to award the sane.

Hel d: The di spute between the parties related not only
to conpensation, but to the set off also, that the dispute
was referred to the Tribunal, and the Tribunal had
jurisdiction to decide that dispute. A conbined reading of
cls. (iv) and (vi) of r. 12A of the Rules under the Act
nmakes it abundantly <clear that a claim for set off is
certainly covered by the wde phraseology of cl. (iv) of r
12A.

The cal culations under r. 18(1) show that there is an
i ntegral connection between the conpensation payable to the
i nsurer and the amount representing the capital allocable to
the controlled business transferred to the respondent. As
these figures cannot be dissociated, the respondent nmade a
conposite offer. The Act contenplates the setting off one
agai nst the other.

Nati onal Insurance Co. v Life Insurance Corporation of
India [1964] 2 S.C. R/ 182, foll owed.

(ii) The definition of assets and liability of a
controlled business' in sub-s. (2) of s. 7 of the Act is
certainly conprehensi ve enough to take in uncl ai med

di vi dends and correspondi ng assets.

Sub-sections (1) and (2) of s. 7 of the Act  provides
that the assists and liabilities to be transferred nust
bel ong to the controll ed
127
busi ness of the insurer. The antithesis is not between the
conpany and its business but between the controlled business
and other business of the insurer. Al the rights and
liabilities pertaining to the controlled business are
transferred to the Corporation

(iii) When a conpany declared a dividend on its ~shares,
a debt immedi ately becomes payable to each sharehol der _in
respect of his share of the dividend 'for which he can sue
at law and the declaration does not make the conpany a
trustee of the dividend for the sharehol der

In re Seven and We Severn Bridge Railway Co. (1898) 1
Ch. D. 559, applied.

(iv) The provisions of the Insurance Act, 1938 do not,
expressly or by necessary inplication, excl ude the
jurisdiction of the Courts and Tribunals fromgoing into the
correctness of the bal ance-sheet certified by t he
Controller. For the purpose of the Insurance Act it  would
be accepted as correct. There is no provision in the Life
I nsurance Corporation Act making the contents of the bal ance
sheet final for the purpose of transfer to and vesting in
the Corporation the assets and liabilities of the insurer
It certainly affords val uabl e evidence in an enquiry before
the Tribunal; but the contents of the bal ance-sheet can be
proved to be wrong.

(v) The circumstances of the ease do not justify this
Court exercise of the extraordinary jurisdiction under Art.
136 of the Constitution to permt the appellant to raise the
plea of apportionnent of the unclainmed dividends for the
first time here and to renmand the matter to the Tribunal for
apportionnent of the dividends and the correspondi ng assets.

(vi) In view of the decision of this Court 1in the
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Nati onal |nsurance Co. Ltd. v. Life Insurance Corporation of

India, the appellant will be entitled to interest at the
rate of 4% on the anmpunt of conpensation
Nat i onal | nsur ance Co. Ltd. V. Life I nsur ance

Corporation of India [1964] 2 S.C R 182, foll owed.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 568 of
1961.

Appeal by special |eave fromthe order dated February
17, 1958, of the Life Insurance Tribunal at Nagpur in Case
No. 17/ XVI-A of 1957.

M C. Setalvad, S:N Andley, Rameshwar Nath and P.L
Vohra for the appellant.

C. K. Daphtary, Attorney General for India, S.T. Desai
S.J. Banaji and K. L. Hathi, for the respondent.

Cctober 18, 1963. The Judgnent of the Court was

del i vered by
128

SUBBA RAO J.--This Appeal by special leave is directed
agai nst t he order ~ of the Life I nsur ance Tri bunal
hereinafter called the "Tribunal”, determ ning the dispute

that was referred toit under s.16 of the Life |Insurance
Corporation Act, 1956 (31 of 1956), hereinafter called the
Act .

The appellant is a conpany duly incorporated under the
I ndi an Conpani es Act, 1882, and the Insurance  Act, 1938.
Prior to Decenber 1957, its registered office was at A mer,
but now it is in Calcutta. It was a conposite insurer
carrying on life insurance and general insurance business.
The Act was passed to provide for the nationalization of
life insurance business in India by transferring all such
busi ness to a Corporation established for the purpose. The
Act canme into force on July 1, 1956. On Septenber 1, 1956,
under s. 3 of the Act the Central CGovernnment established a
Corporation called the Life Insurance Corporation of India,
herei nafter called the Corporation; which is the respondent
in this appeal. Under s. 7 of the Act on the appointed day,
whi ch was Septenber 1, 1956, all the assets and liabilities
appertaining to the controll ed business of all insurers were
statutorily transferred to and vested in the Corporation
Accordingly, the <controlled business of the appellant as
defined under the Act, i.e., all the business pertaining to
its life insurance business, was transferred to and vested
in the Corporation. Thereafter disputes arose between the
appel l ant and the respondent in the matter of —ascertainnent
of the conpensation payable to the appellant and in respect
of incidental and consequential matters thereto. By a
letter dated May 21, 1957, the respondent offered to pay to
the appellant towards compensation certain anmount | after
setting off the amunt due to it from the appellant in
respect of part of the paid-up capital of the controlled
busi ness and assets representing that part. By letter dated
August 9, 1957, the appellant refused to accept the said
offer in toto. On August 20, 1957, the respondent wote a
letter to the appellant informing it that as its offer was
not accepted by the appellant

129
it had referred the dispute to the Tribunal. In due course,
both the parties, i.e., the appellant and the respondent,

appeared before the Tribunal and filed their respective
statenments; and the Tribunal framed as many as 8 issues.
Issues Nos. 5, 6A 7A and 7B which are relevant to the
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present enquiry read thus:

| ssue 5. Whether the petitioner (appellant
her ei n) is entitled to the sum of Rs.
12, 36, 415 or in the alternative to Rs.
6,60,369 or in the further alternative to Rs.
5,95, 764 as worked out respectively in
annexures Ato Cto the Statement of Caim

| ssue 6(A). Whet her the petitioner is
entitled to the unpaid dividends attributable
and pertaining to the General | nsur ance
Business of the petitioner as clained in
par agraph 6 of the Statement of C aim

| ssue 7(A). Whet her the Tribunal has

jurisdiction to grant interest on the anount
of conpensati on.
I ssue 7(B). I1f. so at what rate and for which

peri od.
On~ issue 5'the Tribunal calculated the amount payable
by the respondent to the appellant on the following |ines:

Amount payabl e towards conpensation to the appellant was Rs.
5,95,764;  out of the allocable paid-up capital of Rs.
9 ,79,683, the respondent had already received assets
equivalent to Rs. 1,35,919; the balance receivable under
that head was, therefore, Rs. 1,43,764; out of the sum of
Rs. 5,95,764 payable to the petitioner-appellant, the
respondent was entitled to deduct Rs. ~1,43,764; and the
bal ance payable by the respondent tothe appellant was Rs.
4,52,000. Briefly stated what the Tribunal did was that it
ascertained the conpensation payable to the appellant and
set off against that anobunt the bal ance of the anobur due to
it fromthe appellant towards the allocable paid-up capital.
On Issue 6(A) it held that the appellant showed the
unpaid dividends in the bal ance-sheets as the liability of
the life departnment, that it always regarded
1SC1/ 64--9
130
it as aliability appertaining to the |life department and
that as it was inpossible to allocate the unpaid ‘dividends
of any shareholder to the several businesses carried on by
the insurer, it would rely upon the books of accounts of the
insurer to find out whether it was the liability of one
departnment or the other. On that reasoning it held that the
entire liability for the unclained dividends and —assets
equivalent to that liability appertained to the controlled
busi ness and, therefore, statutorily wvested in t he
respondent - Cor por ati on.

On issues 7(A) and 7(B) the Tribunal held that it had no
jurisdiction to awar d interest on the anmount of
conpensati on. On the basis of the said findings the
respondent was directed to pay to the appellant within two
weeks a sumof Rs. 4,52,000 |l ess any sumthat mnmight have
been paid by the respondent to the appellant by way of
adm tted conpensation. Hence the appeal

M. Setal vad, |earned counsel appearing for the
appel | ant, raised before us the following three points: (1)
the Tribunal had no jurisdiction to decide on the question
of the capital allocable to the controlled business as there
was no dispute thereto between the parties and the said
guestion was, therefore, not referred to it; (2) the
l[iability of the appellant-Conpany for wunclainmed dividends
and assets equivalent to that liability wer e not
transferred to and vested in the Corporation under s.7(1) of
the Act: and (3) the appellant would be entitled to
i nterest on the amount of conpensation payable to it and the
Tri bunal had jurisdiction to award the same.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 15

On the first question the |earned counsel took us
through the correspondence that passed between the parties
and the pleadings before the Tribunal, and contended that
the said correspondence, pleadings, and the issues disclosed
that there was no dispute between the parties in respect of
the capital allocable to the controlled business and,
therefore, the Tribunal went wong in deducting under that
head a hi gher
131
amount than was agreed upon between the parties. As the
answer to this argunent mainly depends upon the said
correspondence and the pleadings, we shal | briefly
scrutinise them On May 21, 1957, the res-pondent offered
to the appellant to pay a sumof Rs. 3,30,023 in ful
satisfaction of the conpensation payable to the appellant
for the acquisition of its controlled business under the
Act, and to set off’ against the said sum an anpbunt of Rs.
1,71,365,1 being the part of the paid-up capital of the
appel | ant - Conpany _and assets representing such part, which
had been allocated to the controlled business of the
appel | ant-Conpany in accordance w'th r.18 of the Life
I nsurance Corporation Rules, 1956, made under the Act. The
| etter concluded thus:

"As - the aforesaid assets have not yet
been/ transferred to the Corporation the said
amount / of Rs. 1,71,365 will be set of f
agai nst, and form a deduction from the anount
of compensation payableto your Conpany."

The offer was couched in clear and unanbi guous terns.
It was a conposite offer. The letter could not be construed
to contain two different matters, one an of fer of
conpensation and the other a demand for paynment  of the
amount due to the respondent in respect ~of the paid-up
capital allocable to the controlled business. On the ' other
hand, in express terns the offer “was for paynent of
conpensation after setting off the amount due to the
respondent. On August 9, 1957, the appellant wote a |letter
in reply to the respondent’s. Therein an attenpt was made
to split up the offer. The appellant stated that the anount
of conpensation offered in the letter, nanely, the sum of
Rs. 3,30,023 was not acceptable to it. In regard to the
amount of capital allocated by the Conpany to the controlled
business, it stated that the assets worth Rs. 1,35,919 had
already been transferred to the respondent and that having
regard to the ampount clained by the respondent ~under that
head, only a sumof Rs. 35,446 remained to be transferred to
the Corporation by it. It asked that the said anount
132
m ght be deducted fromthe anpbunt of conpensation that m ght
be ordered and decreed to be "paid to it by the Tribunal
It would be seen fromthis letter that the “appellant

accepted a part of the offer and rejected the rest. On
August 20, 1957, the respondent replied to the appellant
that as its offer was not accepted, it had sent the
necessary paper to the Tribunal. On August 22, 1957, the
appel | ant received a notice fromthe Tribunal. The preanble

to that notice read

"Whereas you have not accepted the
amount determined by the Corporation and
offered in full settlenent of the conpensation
to you wunder the Act and whereas you have
requested the Corporation to have the matter
referred to the Tribunal for decision and
whereas the Corporation has so referred the
matter."
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This clearly shows that the dispute before the Tribuna
arose as the appellant did not accept the anpbunt deternm ned
by the Corporation and offered in full settlenment of the
conpensation payable to the appellant under the Act. It
does not indicate that the accepted part of the offer was
considered to be a closed matter between the parties and the
di sputed part only was put in issue. On Septenber 13, 1957,
the appellant wote a letter to the respondent requesting
it to pay the amount of conpensation offered by it subject
to adjustment on the basis of the decision to be given by
the Tribunal. It also requested the respondent to supply to
it a copy of the cal culation sheet to show how t he anpbunt of
conpensation offered by it had been arrived at. On the sane
day, the respondent sent a copy of the said calculation
sheet, which clearly showed not only the anount of
conpensati on payabl e but also the anbunt of paid-up capita
allocable to the controlled business deductible therefrom
On Septenber 17, 1957, the respondent made it clear to the
appel l ant ‘that if the appellant agreed to accept the anount
offered by it in full satisfaction of the conmpensation
payabl e to the appell ant under the Act, the respondent
133

could nmke paynent ~of the said anbunt to it. It is,
therefore, clear that the dispute between the parties
related to the conposite offer made by the respondent i.e.,

the conpensation payable as well as the set off of the
amount due to the respondent cal cul ated under r. 16 of the
Rul es nmade under the Act.

That this was the dispute is also apparent from the
pl eadi ngs before the Tribunal. ~ On October 10, 1957, the
appellant filed a statenent before the Tribunal and in para
4 thereof, the contents of the letter witten by the
respondent on My 21, 1957 were extracted. How the
appel  ant understood the scope of the offer is clear from
the followi ng extract fromthe said paragraph

"By and wunder  the said letter the
Def endant inter alia stated that part of the
paid up capital of t he d ai mant and
assets representing such part, which had been
allocated to the controlled business ~of the
Claimant in accordance with Rule 18 of the

Life | nsurance Corporation Rul es, 1956,
ampunted to Rs. 1,71,365 and that as the
aforesaid assets had not till then been

transferred to the Defendant, the said anount
of Rs. 1,711,365 would be set off against, and
form a deduction from the anmount of
conpensati on payable to the C aimant."

The appellant, therefore, understood the offer as a

conposite one. In para 5 thereof, the appellant gave the
contents of its reply. On Novenber 7, 1957, the respondent
filed a statement before the Tribunal and in para.. 3

thereof it reiterated its offer of conpensation of Rs.
3,30,023 with a claimfor set off on a calculation made in

accordance with r.18 of the Rules. Thr oughout t he
correspondence and in the pleadings the respondent was
consistently standing by the conposite offer. It did not,

either expressly or by necessary inplication, accept the
attenpt nmade by the appellant to split up the said offer.
VWen one party nakes a conposite offer, each part thereof
bei ng dependent on the other, the other party cannot by
accepting a part of the offer conpel the other

134

to confine its dispute only to that part not accepted,
unl ess the party offering the composite offer agrees to that
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course. In this case not only there was no such agreenent
between the parties, but the respondent was throughout
i nsi sting upon the acceptance by the appellant of the entire
offer in full settlement of the appellant’s claim against
the respondent.

Rel i ance is placed upon the circunmstance that there was
no specific issue framed by the Tribunal in respect of the
pai d-up capital allocable to the controlled business of the
appel | ant . But the pleadings clearly pinpoint the dispute
between the parties in respect of the set off. As we wll
indicate later in our judgment, the calculation of the
anmount due towards paid-up capital allocable to the
control | ed busi ness depends on a basic factor that goes into
the calculation of the anbunt due towards conpensation. |t
was presumably found not necessary to frame a specific issue
in respect thereof, for if that factor was settled one way
or other, the anount due under the said head was only a
matter ~of calculation and could certainly be taken into
consideration in _awarding the set off wunder the genera
i ssue, 8.

Further, it does not appear fromthe order of the
Tri bunal that this question was raised before it. Indeed, it
appears that both the parties proceeded on the basis that
the calculation of the amount due towards conpensation and
that due towards paid-up capital allocable to the controlled
busi ness were |inked together and that by calculating the
said two figures on the sane basis one should be deducted
from the other. [If the question raised before us had been
rai sed before the Tribunal, one would expect the Tribunal to
deal with that matter. On the other hand, para 19 of the
order shows that the appellant did not dispute the nmanner of
the set off on the basis of the anpbunt of conpensation
ascertai ned by the Tribunal
M  Setal vad contended that under s. 16(1)of the Act, read
with Part A of the First Schedule, com
135
pensati on should be conputed (in accordance w'th the
provisions contained in para 1 or para 2 and paid to the
insurer on the basis of the conputation which was nore
advant ageous to himand that for the purpose of calculating
the conpensation payable in accordance with para 1 the
amount representing the paid-up capital allocable to  the
controlled business had no relevance. He illustrated his
argunent by taking us through the alternative calculations
made by the Tribunal and pointing out that while in the
calcul ations made in ternms of para 2 of Part A of the First
Schedule the paid-up capital allocable to the controlled
business went into the calculations, in the  calculations
made in accordance with para 1 that itemwas not taken /into
consideration at all. Though prima facie this —argunent
appears to be plausible, a deeper scrutiny of the  figures
indicates that there is an integral connection between the
conpensation and the anount representing the pai d- up
capital allocable to the controlled business.

Under r. 18(1) of the Rules, in respect of a Part A
insurer like the appellant, the paid-up capital allocable to
the controlled business shall be that proportion of the
total paid-up capital of the insurer which the annua
average of the profits fromthe controlled business during
the period covered by the relevant actuarial investigation
bears to the total of the annual average of profits plus two
times the annual average of the profits from other business
during that period. The factor will be,

Annual average of surplus
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Total of annual average of surplus

PLUS two tines the annual average

of profits fromnon-Ilife business.
or shortly stated,

L
L+2 non-L
136
On that basis the factor will be,
Rs. 15,512.6

Rs. 90,523.8 (i.e. 15,512.6+75,011.2)

=0. 17136488
Rs. 15,512.6 being the annual average of surplus from the
controlled business, as determined by the Corporation
and Rs. 75,011.2 being twi ce the annual average of profits
fromnon-life business. It is not disputed that the paid-up
capi tal of the Conpany was Rs. 10,00,000. |If the factor was
applied, the capital allocable to the controlled business
woul d be, ~0.17136488 Rs. 10,00,000 Rs. 1,71, 365. The
conpensation to be given by the Corporation to the insurer
to whom Part A of the First Schedule to the Act applies--it
is conceded that the said Part applies to the appellant--is
20 times the annual average of the share of the surplus
allotted to the sharehol ders of the appellant. On the basis
that Rs. 15,512.6 was the annual average of the surplus
allotted to the shareholders of the appel | ant, t he
Cor porati on ascertai ned the anmount of ‘conpensation at a sum
of Rs. 3,30,023 and offered the same to the appellant.

It wll be seen fromthe aforesaid calculations that
there is an integral connection between the conpensation
payable to the insurer and the anobunt representing the
capital allocable to the controlled business transferred to
the Corporation. The conmon factor for both the anpbunts is
t he annual average of the surplus allotted to t he

shar ehol ders. The same surplus nust be the basis for
calculating both the figures. Qoviously two different
figures cannot be given for the sanme surplus. If two

different figures are given for the sane surplus, not only
one of the calculations must be wong, but also grave
injustice would be done to one of the parties. As the two
figures cannot be disassociated, the respondent made a
conposite offer.

What happened before the Tribunal is this: the appellant
in annexure Cto the Statenent of
137
Caimclainmed that the annual average of the surplus deened
to be allocated to the share-holders was Rs. 29,125.2; the
respondent stated that it was only Rs. 15,512.6: and the
Tri bunal cane to the conclusion that the said annual average
of the surplus was Rs. 29,125.2. The result was “that the
calcul ations made by the Corporation under the said two
heads were upset. On that basis, applying the sane formula
the conpensation was raised to a sumof Rs. 2,79, 683.18.
The Tribunal, therefore, rightly set off the said figures
one against the other and held that the balance, after
maki ng other admitted deductions, was payable to t he
appel | ant .

The above di scussion clearly establishes the reason why
a conposite offer was nmade and why the dispute in respect of

the said offer could not be split up into two parts. Bot h
the anpunts are payable under the provisions of the Act.
Cal cul ati on of both depends upon the sanme "surplus". It is,

therefore, reasonable to hold that the Act contenplates the
setting off one against the other
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Rul e 12A of the Rules confers anple jurisdiction on the
Tri bunal to effectuate the said i ntention of t he

Legi sl ature. The material part of r.12A reads:
"The Tribunal may exercise jurisdiction
in the whole of India and shall have power to

deci de or determine all or any of the
following matters, nanely :--
(iv) all clains for conpensati on

payable under the Act to insurers whose
controll ed business has been transferred to
and vested in the Corporation; and all matters
connected with the determnation, paynment and
di stribution of such conpensation

(vi) such supplenental, incidental or
consequential matters which the Tribunal may
deem it’' expedient or necessary to decide or
determ ne for the
138
purpose of securing that the jurisdiction
vested in it under the Act and in respect of
matters referred” to- above is fully and
ef fectively exercised.

A conbi ned reading of cls. (iv) and (vi) of r. 12A of
the Rul es makes it abundantly clear that a claimfor set off
of the nature that we are now considering is certainly
covered by the wi de phraseology of cl. (vi) of the said
rul e. This rule, it is said, was introduced after the
decision on the dispute in the instant case was given. Be
it as it my, the mterial clauses of the rule only
recogni ze the pre-existing principles inherent in the
rel evant di spute under the provisions of the Act.

This Court in National |Insurance Co. v. Life ‘Insurance
Corporation of India (1) held that the claimfor set off was
within the jurisdiction of the Tribunal. H dayatullah J.,
speaking for the Court, observed at p. 1178:

"No doubt, the Act says that the
Corporation shall pay the conpensation due to
the Conpany but in another part it also says
that the Conpany shall pay in lieu of the
assets appertaining to the controlled business
a sumof Rs. 6,00,000. These two provisions of
aw nust be read together and in our opinion
the Corporation was entitled to a set-off in
respect of the anount due to it and the
Tri bunal was perfectly right-whenit ordered
such a set off."

We, therefore, hold that the dispute between the
parties related not only to the conpensation, but to the
set-of f also, that dispute was referred to the Tribunal and
that the Tribunal had jurisdiction to decide that dispute.
The Tribunal in para 19 of its order rightly set < off the
amounts due fromthe one to the other and held that the
bal ance of Rs. 4,52,000 was only due to the appellant
t owar ds comnpensati on.

The next question relates to the outstanding dividends
or assets equivalent thereto taken posies

(1) [1964] 2 S.C R 182.

139

sion of by the Corporation. Sonme material facts may be
st at ed. The paid-up capital of the Conpany was Rs.
10, 00,000 divided into 40,000 shares of Rs. 25 each fully
pai d. On Septenber 28, 1953, the appellant declared a
di vidend of 4% anpbunting to a sumof Rs. 40,000; again on
Septenber 29, 1954, it declared a dividend of 4% anounting
to a sum of Rs. 40,000; and again in the year 1955 it
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declared a dividend of 6 %anmounting to Rs. 60,000. 1In
regard to the said anpbunts so declared certain paynents were
made to sone of the sharehol ders and the balance of the
outstanding dividends as on Decenber 31, 1955, was Rs.
89, 680. The bal ance-sheets of the Conmpany showed the unpaid
dividends as the liability of the life department. Though
the amounts representing the said dividends are not
specifically shown in the assets, it cannot be disputed that
the said anounts must have been included in the assets or
cash shown in the bal ance-sheets. The result was that the
entire liability for the unclained dividends and assets
equal to that liability were taken over by the respondent.
The Tribunal relying on the books of account, the bal ance-
sheets and other docunents of the Conpany held that the
liability was only that of the |life insurance business.

M. Setal vad, learned counsel for the appel | ant ,
contended that under s. 7(1) of-the Act only the assets and
liabilities appertaining to the controlled business of an
i nsurer shall be transferred to and vested in t he
Cor porati'on and that the dividends declared and the assets
equi valent to the said liability were assets and liabilities
of the Conpany and not those appertaining to the controlled
busi ness and, therefore,~ they did not vest in t he
Corporation. Section 7(1) of the Act reads:

"On the appointed day there shall be
transferred to and vested in the Corporation
all the assets and liabilities appertaining to
the controlled business of all insurers.”

An attenpt is made to separate the Conpany’'s assets and
liabilities fromthe assets and liabilities
140
of the controlled business, and an argunent is advanced that
on a declaration of dividends the said dividends ‘and the
assets corresponding thereto cease to appertain to the
busi ness but bel ong to the Conmpany. The question, therefore,
is whether the dividends declaredand the amounts in the
hands of the Conpany representing them appertain' to the
controlled business of the insurer. Before we answer, this
question it will be convenient to know precisely the |ega
effect of a declaration of a dividend of a conpany. In
Pal mer’s Conmpany Law, 20th Edn., the legal position s
stated thus, at p. 625:

"Where a dividend is declared and
becones payable, it is a debt--in England,  as
will be explained in the follow ng section, a
speciality debt--and each ‘shareholder is
entitled to sue the Conpany f or hi s
proportion. Until the dividend is declared and
payabl e, the sharehol der has no right to sue."

In re Savern and We and Severn Bridge
Rai | way Co. (1), Roner J. observed thus:

“In the first place, they contend that
the conpany was in the position of a trustee
for themof these dividends. |In ny judgnent,
this was not so. The declaration that the
di vidend was payabl e did not nmake the conpany
a trustee of it for the sharehol ders.

" The |l earned Judge said at p. 564 thus:

"The di vi dends in guestion wer e
decl ared and became payable nore than twenty
years before the present clains were nade, and
constituted debts due to the sharehol ders for
which they could have sued at law, as was
poi nted out by Lindley L.J. in the passage in
his treatise on Company Law (p. 437), which
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was cited in the argunent before ne."

This decision is an authority for the view that when a
conpany declares a dividend on its shares, a debt
i medi ately becomes payable to each sharehol der in respect
of his share of the dividend for which
(1) [1896] 1 Ch. D. 559, 565.
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he can sue at law and the decl aration does not nake the
conpany a trustee of the dividend for the sharehol der

Indeed, this legal position is not disputed. If so, the
sharehol ders in the present case were only in the position
of «creditors in respect of the dividends declared in their
favour and the amounts representing the dividends continued
to be a part of the assets of the Conpany; and indeed the
bal ance-sheets filed in the present case show that no
particular amounts had been earnmarked for paynent of
di vidends. To put-it differently, the anmount equivalent to
the di vidends decl ared continued to be a part of the assets
of the Conpany and the dividends continued to be its debts.
The said assets were part of the general assets of the
Conpany and the said liabilities were part of the genera

liabilities of the Conpany. There cannot be any difference
inlaw, in the matter of ownership of the assets, between a
part of the assets equivalent to the dividends declared and
the rest of the assets:

Wth this background | et us scrutinize the provisions of
s. 7(1) of the Act. Under that - sub-section, on the
appoi nted day there shall be transferred to and vested in
the Corporation all the assets and liabilities ‘appertaining
to the controlled business of all insurers. The first
guestion is whether the dividends declared and the anobunts
representing the said dividends fell outside the expression
"assets and liabilities" of the controlled business. "It is
sai d that though they are part of the assets and liabilities
of the Conpany, they do not appertain to the controlled
busi ness. The word "appertain" inits ordinary nmeaning 1is
"belong to, be appropriate to, relate to". The assets and
liabilities nust, therefore, belong to the controll ed
busi ness of the insurer. That is no doubt a linmtation or
qualification inmposed or made on "assets and liabilities".
As the section is providing for the transfer of assets and
liabilities of a Conmpany which may have businesses ot her
than life insurance business, it has becone necessary to say
that the said assets and liabilities are those that pertain
only to the controlled business. The antithesis is not
142
between the Company and its business but between the
control | ed busi ness and the other businesses of the insurer
That this is so is clear fromthe exhaustive enuneration of
the categories of property in sub-s.(2) of s. 7 of the Act
constituting assets appertaining to the controll ed business.
Sub-s. (2) of s. 7 enbodies an inclusive definition and in a
sense it enlarges the nmeaning of the word "assets". The
enunerated categories of assets include both novable and
i movabl e properties and "all other interests and rights in
or arising out of such property as may be in the possession
of the insurer." Liabilities shall be deemed to include
all debts and obligations of whatever kind existing at the
time of the statutory transfer. Al the said rights and
liabilities pertaining to the controlled business are
transferred on the appointed day to the Corporation. The
sai d enuneration does not |eave any nmargin for allotment of
any assets to the Conmpany as distinguished from its
control l ed business. To illustrate, take the case of a
conpany doing only the life insurance business. Howis it
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possible to hold that the declared dividends and the assets
representing the said dividends are those of the conpany
unconnected with the business ? That nmay be so if the
declared dividends are held in trust by the Company for a
shar ehol der. But, as we have pointed out, the settled |I|aw
on the point does not countenance any such concept of trust.
The shareholders can only realise their dividends from the
assets of the business, for they include the anobunts
representing the dividends. 1In any view, the definition of
assets and liabilities of a controlled business in sub-s.(2)
of s. 7 of the Act is certainly conmprehensive enough to take
in the said declared dividends and the correspondi ng assets.
We cannot, therefore, accept this argunent.

Even so, it is contended that, the appellant being a
conposite insurer, the dividends declared and the assets
equivalent to that liability appertained not only to the
l[ife business but also to the general business of the
i nsurer and, therefore, under s. 7(1) of
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the Act " only such part of the said assets and dividends
all ocabl e to the controlled business shall be transferred to
the Corporation, but the Tribunal wongly held that the
entire dividends and the assets representing, the same were
transferred to the Corporation. To appreci ate this
argunent, sone of 'the relevant provisions nmay be noticed.
We have already noticed s. 7 (1) of the Act where under al
the assets and liabilities appertaining to ‘the controlled
busi ness of, the insurer shall be transferred to an vested
in the Corporation. Explanation (a) tos. 7 of the Act
reads:

"The expressi on "assets appertaining to
the controlled businessof an insurer" in
relation to a conposite insurer, includes that
part of the paid-up capital of the insurer or
assets representing such part which has or
have been allocated to the controlled business
of the insurer in accordance with the rules
made in this behal f."

A further clarification is found in's. 10

of the Act, which reads:
(1) "For the renoval of doubts it is hereby
declared that in any case where an insurer
whose control | ed busi ness has been transferred
to and vested in the Corporation under the Act
is a conposite insurer, the provisions of the
preceding sections shall only apply to the
extent to which any property appertains to his
controlled business and to rights and powers
acqui red, and to debts, liabilities and
obl i gations i ncurred and to contracts,
agreenments and other instrunents nmade by the
insurer for the purposes of his controlled
busi ness and to | egal proceedings relating to
those purposes, and the provisions of those
sections shall be construed accordingly."

(2). The Central Government may. by rules
made in this behal f, provide--

(b) for the allocation of the paid-up
capital or assets representing such paid-up
capital
144
as the case may be, between the controlled
busi ness of the insurer and any ot her
busi ness;

(c) for the apportionment and the making of
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financial adjustnments wth respect to any
debts, liabilities or obligations incurred by

any such insurer partly for the purposes of
his controlled business and partly for other
purchases and for any necessary variation of
nort gages and encunbrances relating to such
debts. liabilities or obligations."
Rul e 18 of the Rul es provides for the nmethod of
al l ocation of the paid-up capital of the conposite insurer
These provisions make it «clear that in the case of a
conposite insurer only such part of the assets and
liabilities allocable to the controlled business shall be
transferred to and vested in the Corporation. As the
di vidends declared and the assets representing the said

di vidends appertain to the conposite business, there is
force in the argunent of the |earned counsel that only a
part of such assets ~and liabilities referable to the

controlled business could be transferred to and vested in
the Corporation, and that the rest should be left with the

i nsurer. This argunent is sought to be net by the |earned
Attorney Ceneral by contending: that the appellant showed
the said assets and liabilities as part of the life

i nsurance business in the balance-sheets duly approved by
the Controller under the Insurance Act, 1938 (Act No. 4 of
1938) and, therefore, it is precluded from questioning the
correctness of the said balance-sheets. This contention
takes us to the consideration of thelnsurance Act, 1938.
Sections 10(1l)and 11 of the said Act provide for separations
of accounts and funds, and nmaintaining of ‘account and
bal ance-sheets for different businesses in~ the insurance
l'ine. Under s. 10(1), an insurer shall ~keep a separate
account of all receipts and paynents in respect of each
class of insurance business nentioned therein; and under
cl. (2) thereof, if he carried on the business of life
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insurance, all receipts due in respect of such business
shall be carried to and shall forma separate fund, the
assets of which shall, after the expiry of six nonths, be
kept distinct and separate fromall other assets of the
i nsurer. Section 11 of the Insurance Act —-enjoins every
insurer in respect of insurance business transacted by him
to prepare with reference to every year in accordance wth
the regulation contained in Part | of the First Schedule a
bal ance-sheet in the fornms set forth in Part 11 ~of that
Schedule. Form A has two columms, one under the heading
"Life Annuity Business" and the other wunder the  heading
"Qther classes of Dbusiness". Under s. 15(1) of t he
I nsurance Act, the audited accounts and statenents referred
to in s. 11 or s. 13 (5) and the abstract and statenent
referred to in s. 13 shall be furnished as returns to the
Controller within the time prescribed thereunder. <~ Under s.
21 of the said Act, if it appears to the Controller that any
return furnished to him under the provisions of t he
I nsurance Act is inaccurate or defective in any respect, he
may get the necessary information from the insurer -and
decline to accept the sane unless the inaccuracy has been
corrected and the deficiency has been supplied before the
time prescribed. Under sub-s. (2) of s. 21 of the said Act,
the Court may, on the application of an insurer and after
hearing the Controller, cancel any order mnade by the
Controller or may direct the acceptance of any return which
the Controller has declined to accept, if the insurer
satisfied the Court that the action of the Controller was in
the circunstances unreasonable. Section 22 of the said Act
confers power on the Controller to order revaluation
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Section 23 thereof says that every return furnished to the
Controller, which has been certified by the Controller to be
a return so furnished, shall be deemed to be a return so
furnished and under sub-s. (2) thereof every docunent,
purporting to be certified by the Controller to be a copy of
a return so furnished, shall be deened to be a copy of that
return and shall be received in evidence as if it were the
original return, unless sone variation between

18Cl/ 64--10
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it and the original return is proved. The first question is
whet her under the provisions of the Insurance Act the
contents of a certified balance-sheet of an insurer are
binding on the insurer in a Collateral proceeding. The
provisions of the Insurance Act do not say that the
correctness of the balance-sheet certified by the Controller
is conclusive for all purposes or that it could not be
guestioned in a collateral proceeding. For the purpose of
the I nsurance Act it would be accepted as correct. The said
Act does not, expressly or by necessary inplication, exclude
the jurisdiction of courts and tribunals fromgoing into the
correctness of the said bal ance-sheets. There is also no
provision in the Life Insurance Corporation Act making the
contents of the said bal ance-sheets final for the purpose of
transfer to and vesting in the Corporation the assets and
liabilities of the insurer. It certainly affords valuable
evidence in an enquiry before the Tribunal; but the contents
of the bal ance-sheets can be proved to be wong.

M. Setalvad argued that for the purpose of ' convenience
of disbursenment of dividends, the entire anmount is shown as
appertaining to the life insurance business, as ‘the head
office in Ajmer was only dealing with Iife ‘insurance
busi ness and maki ng the di sbursenents: Be- it as it may, it
is obvious in this case that the _dividends decl ared
appertained to the conposite business and only a part of
them appertained to the controll ed business. The relevant
entries in the certified bal ance-sheets are, therefore, not
correct. If so, it follows that under s. 7(1) of ‘the Life
I nsurance Corporation Act on the appointed day  only such
part of the said dividends and the corresponding assets
appertaining to the controlled business were transferred to
and vested in the Corporation.

The next question is how to apportion the said “assets
and liabilities between the Corporation and the ~Conpany.
Bef ore the Tribunal the appellant did not ask for
apportionnment of the dividends but wanted a transfer of the
entire liability toit with the assets
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cor respondi ng to’ the liability undertaking to reinburse
the respondent for any claimof the sharehol ders against it.
In the petition for special |eave the appellant - did not
specifically ask for apportionnent of the dividends between
the Corporation and the Conpany. Even at the tinme of
argunents M. Setal vad sought to sustain the claim of the
appel l ant on a construction of s. 7 of the Act, nanely, that
the said assets and liabilities only appertained to the
Conpany, t hough at a later stage he pressed for
apportionnent as an alternative argunent. The mai n
contention we have rejected. Even if the apportionment was
made, the allocable assets and liabilities would cancel each
other, for both the Corporation and the Conpany would be
liable to pay the entire anpbunts so allotted to the
sharehol ders. But there may be a practical advantage to one
or other of the parties in so far as a shareholder or
sharehol ders may not care to claimthe dividends payable to
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him or them |In the circunstances, we do not think we are
justified in exercise of the extraordinary jurisdiction
under Art. 136 of the Constitution to pernit the appellant
to raise the plea for the first tine before us and to remand
the matter to the Tribunal for apportionment of t he
di vidends and the corresponding assets. We, therefore,
cannot accede to the request of M. Setalvad for this
i ndul gence at this very |late stage of the matter.

The last point relates to the paynment of interest. Both
the parties agreed that in view of the decision of this
Court in the National Insurance Co. Ltd. v. Life |InSurance
Corporation of India(l), the appellant will be entitled to
interest at 4% on the sumof Rs. 4,52,000 from May 24, 1957,
to the date of paynent.

In the result, subject to the said nodification, the
appeal is dismissed with proportionate costs.

Appeal dism ssed with nodification
(1) [1964] 2 S.C'R 182
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