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ACT:

I ncome-tax Act (11 of 1922), ss. 10(2)(xv), - 10(4A), 66(1)
and 66(5)-Ingredients of s.10(2)(xv)-Anpunts pai d to
trustees for use on the happening of a future event-Wen
deened to be expenditure under s. 10 (2) (xv)

Question of law arising out of its order’ in s.66(1), scope
of - Aspect not expressly raised before the  Tribunal -\Wen
could be urged before Hi gh Court on reference.

H gh Court wongfully refusing plea to be urged-Procedure to
be foll owed by Supreme Court.

HEADNOTE

The respondent - conpany appoi nted a nanagi ng director who was
to retire at the age of 55. The company arranged to provide
a pension to himon retirement, or a pensionto his widowif
he died before attaining the age of 55. It executed a trust
deed on Septenber 16, 1948, and paid to the trustees certain
amounts to enable the trustees to take out an annuity policy
to cover the pension. On Cctober 29, 1954, the  conpany
arranged to give enhanced pension to the director or his
wi fe and set apart an ,additional sumon the sane terns.

The director died in 1955 before attaining the age of 55,
and the conpany clained, in the return of its taxable incone
for the assessnment year 1956-57, the total amount paid by it
to the trustees as a permssible expenditure in the
conputation of the conpany’s business profits in t he
previ ous year.

The Appellate Tribunal, held; (i) that the setting apart  of
the funds anounted to expenditure Wthin the nmeaning of
s.10(2) (xv), and (ii) that it amounted to revenue
expenditure and not capital expenditure. The Tribunal did
not however consi der whether the outgoing represented expen-
diture laid out or expended wholly and exclusively for the
pur pose of the business and whether it was authorised under
s.10(4A). The Tribunal referred to the Hgh Court two
guestions, nanely : (1) whether the anounts constituted
expenditure during the relevant accounting year 1955 within
the meaning of the section and (2) whether it represented a
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revenue expenditure. The High Court held in favour of the
conpany. When the Departnment sought to urge the plea that
before the section could be called in aid, it had also to be
established that the expenditure was wholly and exclusively
for the purpose of the business and that it was authorised
by s.10(4A), the H gh Court did not permt the plea to be
raised as it was not expressly raised before the Tribunal

In appeal to this Court,

HELD : (1) The anpunts set apart becane subject to the
obligation to pay the pension arranged to be given, only
when the director died, and since he died in May 1955, they
must be deened to have been expended only then, that is
during the accounting year 1955. [776 H, 777 A-B]

774

I ndi an Mol asses Co. (P) Ltd. v. Commi ssioner of Incone-tax,
West Bengal, 37 |.T.R 66, referred to. | |

(2) An amount proved to be expended by a tax-payer carrying
on business is a perm-ssible allowance under s.10(2) (iv) in
the conputati on of the taxable income of the business if it
is est abl i shed; (i) that the “allowance cl ai nmed is
expendi ture which, is not-of the nature described in cls.
(i) to (xiv) of s. 10(2); (ii) that it is not of the nature
of capital expenditure or personal expenses of the assessee;
(iii) that the expenditure was laid out or expended wholly
and exclusively for the purposes of such business; and (iv)
that it was authorised under s. 10 (4A). [778 C F]

(3) The expression 'question of lawarising out of such

order’ in s.66(1), is not restrictedto take in only those
guestions which have been expressly argued before and
decided by the Tribunal. |f aquestion of law is raised

before the Tribunal, even if an aspect of the question was
not raised, that aspect may be urged before the Hi gh Court.
In the present case, the second question as framed and

referred, does not exclude an enquirY whether t he
expendi ture was wholly and exclusively laid out or expended
for the purpose of the business of the conpany. It cannot
be held that, because before the Tribunal, stress /was not
poi ntedl y laid upon the ingredients which enable an
expenditure to be clainmed and all owed, the question did not
arise out of the order of the Tribunal. Therefore the High

Court was in error in refusing to allow the argunent to be
raised that the requirenments of s. 10(2) (xv) were  not
satisfied. [779 H 780 A, 781 B-F]

Conmi ssi oner of Incone-tax, Bonbay v. Sci ndi-a Steam
Navi gation Co. Ltd. 42 1.T.R 589, explained and fol |l owed.
(4) Since the Tribunal gave no finding on that part of the
case, a supplenmentary statement could be called fromit, but
such a supplenentary statement would be restricted to. the
evidence on record and may result in injustice to the
parties. [781 F]

New Jahangir Vakil MIls Ltd. v. Comm ssioner of |ncome-tax,
"Bonmbay North, Kutch & Saurashtra, 37 |.T.R 11 Petlad
Turkey Red Dye Works Co. Ltd. v. Conmi ssioner of |ncone-tax
48 T.T.R 92(S.C.) and Keshav MIIls Co. Ltd. v. Comm ssioner
of Incone-tax, Bonmbay North. Ahnedabad, 56 |.T.R 365,
referred to

(5) Therefore. it is appropriate to decline to answer the
second question on the ground that the Tribunal bad failed
to consider and decide the question whether the expenditure
was laid out or expended wholly and exclusively for the
purpose of the business of the conpany and that it had not
considered all appropriate statutory provisions. and to
leave it to the Tribunal to dispose-of the appeal under s.
66(5) of the Act [782 A-(
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JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2555 of 1966.
Appeal fromthe judgnment ’'and order dated March 16, 1966 of
the Calcutta H gh Court in Incone Tax Reference No. 76 of
1962.

S. C. Manchanda. G C Sharma, R N Sachthey and B. D
Sharma, for the appellant.

A. K Sen, T. A Ramachandran and D. N. CQupta, for the
respondent .

775

The Judgrment of the Court was delivered by

Shah, J. The respondent Conpany appointed one Harvey its
Managi ng Director. Under the terms of agreenent, Harvey was
to retire on attaining the age of 55 years. The Conpany
arranged to provide a pension to Harvey on retirenment, and
executed a deed of trust on September 16, 1948 appointing
three 'trustees to carry out that object. The respondent
Conpany set-apart in 1948 Rs.  1,09,643/- and in each of the
si X subsequent-years Rs. 4,364/-, and delivered the various
anmounts to the trustees who were authorised to take out a
deferred annuity policy to secure an annuity of pound 720
per annum payable to Harvey for life. from the date he
attained the age of 55 years, and in the event of his death
before that date an annuity of pound 611.12 annually to his
wi dow.

In its return for the -assessment year 1949-50 the Conpany
clainmed that in the conmputation of its taxable incone Rs.
1,09,643/- paid in 1948 to the trustees under the deed of
trust wer e al | owabl-e as an anount whol'l y and
excl usi vel y, expended for the purpose of its ~business. In
the subsequent years of assessnment- the  Conpany clainmed
al | owance of the annual paynment of Rs. 4,364/-. The Incomne-
tax Oficer disallowed the claim The Conpany disputed the
deci si on and carried it to the Incone-tax Appel | ate

Tribunal. The Tribunal submtted a statement of case to the
Hi gh Court of Calcutta on the question whether the
paynments .’'constituted 'expenditure’ within the neaning of

that word in S. 10(2)(xv) of the ‘Indian Income-tax Act,
1922, in respect of which a claimfor deduction can be nade
subject to the other conditions nmentioned in that clause
being satisfied". The H gh Court answered the question in
the negative. The view taken by the H gh Court -was
confirmed by this Court in appeal: Indian Ml asses Co. (P)
Ltd. v. Conm ssioner of Income-tax, West Bengal (1). Thi s
Court held that the expenditure deductible for incone-tax
purposes is one towards a liability actually existing at the
time, but a sumof noney set apart which nay  be -deened
appropriated to a purpose for which it was intended on the
happening of a future event was not expended w.thin the
nmeani ng of s. 10(2)(xv) of the Act, until the event ‘occurs,
and since the Company had dom nion through the trustees over
the funds and there was a possibility of a trust resulting
inits favour, by setting apart. the funds no "expenditure"
within the neaning of s. 10(2)(xv) of the Indian Incone-tax
Act, 1922, nay be deened incurred.

During the pendency of those proceedings the Conpany ar-
ranged to give an "enhanced pension" to Harvey and executed
a supplenentary deed of trust on Cctober 29, 1954 -and set
apart an additional sumof Rs. 47,607/- to enable the
trustees to take out an annuity policy in the names of the
trustees in favour of Harvey

(1) 371. T. R 66,

776
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and his wife to cover the "enhanced pension". The terns of
the original trust deed were nade applicable to t he
suppl enent ary deed.
Harvey died in May 1955 (before he was due to retire) and in
the return of its taxable incone for the assessnent year
1956-57 the Conpany clainmed that Rs. 1,83,434/- being the
total amount paid by the Conpany to the trustees in terns of
the original trust deed dated Septenmber 'I 6, 1 94 8 and the
suppl enentary deed dated COctober 29, 1954, be allowed as a
perm ssi ble expenditure in the conputation of the Company’s
busi ness profits in the previous year ending Decenber 31
1955. The I ncome-tax O ficer disallowed the claim without
assigning any reasons. I'n appeal the Appellate Assistant
Conmi ssi oner confirned the order observing that the anount
paid | ong before the comencenent of the previous year were
not adm ssible wunder s. 10(2)(xv) of the Income-tax Act,
1922. The Incone-tax Appellate Tribunal in appeal reversed
the order and allowed the claimof the Conpany hol ding that
the amount of Rs. 1,83,434/- "was "effectively dishbursed
during the  accounting year" and was on that account an
adnmi ssi ble allowance in the computation of the Conpany’s
busi ness profits.
At the instance of the Comm ssioner of Income-tax, the Tri-
bunal submitted a statenent of the case to the High Court of
Calcutta on the following two questions :-
"(1) Wet her on the facts and in t he
circunstances of the case, the sum of Rs.
1, 83,434/ - was an expenditure effectively laid
out or . expended during the accounting Yyear
1955 wi thin the meaning of s. 10(2)(xv) of the
I nconme-tax Act ?
(2) If the answer to Question No. (1) is in
t he affirmative, then whether t he sai d
expenditure of Rs. 1,83,434/- represented a
revenue expenditure ?"
The H gh Court of Calcutta recorded answers in the
affirmati ve on both the questions. Wth certificate granted
by the Hi gh Court under s. 66A(2) of the Indian Incone-tax
Act, 1922, this appeal is preferred by the Commi'ssioner of
| ncome-t ax.
Answer recorded by the, High Court on the first  question
was, in our judgnent, correct. This Court had in- the
earlier decision Indian Ml asses Co. (Private) Ltd. v. The
Conmi ssi oner of Incone-tax(’) held that the Conpany had not
parted wth control over the anpbunts set apart between the
years 1948 and 1954 for securing the 'pension benefit to
Harvey, and on that account no anpbunt was appropriated to
make it expenditure within the meaning of s. 10(2)(xv) of
the Act. At the date when different suns of nbney were set
apart there was no existing liability and the sums
(1) 37 I.T.R 66.
777
of noney set apart to neet an obligation which may or my
not arise on the happening of a future event, the Conpany
did not lay out or expend the sums within the neaning of S
10(2) (xv). The anopunts set apart becane subject to the
obligation to pay the pension arranged to be given only when
Harvey died, and nust be deermed expended then within the
meani ng of s. 10(2)(xv) of the Indian Income-tax Act, 1922.
But on the materials before us we are unable to answer the
second question, for the Tribunal has found no facts on
which the adnmissibility of the allowance may be determ ned,
and the Hi gh Court has declined to allow the argument to be
rai sed by the Comm ssioner that in the circunstances of the
case the anobunts expended were not admissible under s.
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10(2) (xv) of the Act.
Sections 10(1) and 10(2)(xv) of the Act, insofar as they are
rel evant, provide
S. 10(1)-"The tax shall be payable by an
assessee under the head "profits -and gai ns of
busi ness, profession or vocation, in respect
of the profit or gains of any business,
prof ession or vocation carried on by him"
S. 10(2)-"Such profits or gains shall be
conput ed after maki ng t he foll ow ng
al  owances, nanely
(xv) any expenditure (not being an allowance
of the nature described in any of the clauses
(i) to (xiv).inclusive, and not being in the
nature of capital expenditure or persona
expenses of the assessee) laid out or expended
whol I'y and excl usively for the purpose of such
busi ness, profession or vocation."
Sub-section (4A) of “S. 10 which was added by the Finance Act
of 1956 with effect fromApril 1, 1956, may al so be read
“Not hing in~ sub-section (2) shall, in the
conputation of ~ the profits and gains of a
Conpany be deermed to authorise the making of -
(a) any al l owance in respect of any
expendi ture whi ch results directly or
indirectly in t he provisi on of any
remuneration or-benefit ~or anenity to a-
director or a person who has ‘a substantia
interest in the conpany wthin the meaning of
sub-clause (iii) of clause (6C) of section, 2,
or
(b) any allowance in respect of any assets of
the conpany used by any person referred to in
778
clause (a) either wholly or partly for his own
pur poses or benefit.
if in the opinion of the Incone-tax Oficer
any such al | owance is excessi ve or
unreasonable having regard to the legitimate
busi ness needs of, the conpany and the benefit
derived by or accruing to it therefrom
Expl anati on. The provi sions of thi's sub-section
shal | apply notwi thstanding that any ~anount
di sal | owed under this sub-section is included
in the total income of any person referred to
in clause (-a)."
An anmount proved to be expended by a tax-payer carrying on
busi ness is (subject to sub-s. (4A) of s. 10), a pernissible
allowance in the conputation of taxable incone of the
business, if it be established that the allowance clainmed is
(a) expenditure which is not of the nature described in cls.
(i) to (xiv) of s. 10(2); (b) that it is not of the nature
of capital expenditure or personal expenses of the assessee;
and (c) that the expenditure was |aid out or expended wholly
and exclusively for the purpose of such business, profession
or vocation. The expenditure incurred by the Conpany is not
al l owance of the nature described in any of the clauses (i)
to (xiv) inclusive of S. 10(2), nor is it of the nature of
capital expenditure or personal expenses of | the assessee.
In our judgnent, the argument advanced before the H gh Court
that the expenditure resulting fromthe setting apart of the
noney for securing an annuity to provide pensionary benefit
to Harvey and his wife was of a capital expenditure was
rightly negatived by the Hi gh Court.
To attract the exenption under s. 10(2) (xv)it had still to
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beest abl i shed that the ampbunt set apart was |laid out or

expended wholly and exclusively for the purpose of the
busi ness of the Conmpany. On this part of the case there is
no discussion in the orders of the taxing authorities and
the Tribunal. To recall, the Incone-tax O ficer recorded no
reasons for, disallow ng the expenditure. The Appellate
Assi stant Conmi ssioner disallowed it on the, ground that it
was not debited in the profit and |o0ss account of the
Conpany in the previous year. The Tribunal assuned, and in
our judgment erroneously, that this Court had in the earlier

judgrment pronounced upon the applicability of all the
conditions of S. 10(2)(xv) of the Act to the anount set
apart when it becane expenditure. This Court did not

express any opinion on that question., The |anguage in which
the question was framed in the earlier case clearly
i ndi cated that the enquiry contenplated was only whet her the
amounts set apart were expended and no ot her

779

The judgnent of this Court also does not inply that in the
view of " the Court if the setting apart of the anbunt was
expendi ture, the other conditions for the expenditure to be
a perm ssible allowance under s. 10(2) (xv) were satisfied.
It cannot be, assuned that because on the death of Harvey
the ampunts previously set apart were deened expended, the
out goi ng was admi ssible as expenditure under s. 10(2)(xv)
read with S. 10(4A). / The Tri bunal considered two questions
only : (1) whether the setting apart of the anounts anounted
to expenditure within the meaning of S 10(2) (xv); and (2)
if it was expenditure, whether it could be regarded as
capital expenditure and not revenue expenditure. On both
the contentions the Tribunal decided in favour of the
Conpany. But before s. 10(2)(xv) could be called in aid to
support the claimof the conmpany it had to be established
that it represented expenditure |aid out or expended wholly
and exclusively for the purpose of the business, and that it
was aut horised under s. 10(4A).

The Hi gh Court was of the view that because before the Tri-
bunal the question was not expressly raised that "the /other
conditions inviting the application of S. 10(2)(xv) were not

sati sfied, t he al | owance was not admi-ssi bl e", t he
Conmi ssi oner was inconpetent to urge that plea before the
H gh Court. |In support of that view they relied upon - the

judgrment of this Court in Conm ssioner of I|ncone-tax, Bonbay
v. Scindia Steam Navigation Co. Ltd(1). The High Court
observed that before the Tribunal the ~plea  that t he
expenditure was not laid out or expended wholly and excl u-
sively for the purpose of the business of the Conpany was
not argued, and since the question raised and referred . "was
not wi de enough to include t hat subm ssi on", the
Conmi ssi oner could not urge it before them "W are unable
to hold that the decision in Scindia Steam Navigation
Conpany’s case(’) supports the opinion of the H gh Court.
The plea that the amount clained to have been expended was
not adm ssible as an all owance was rai sed by the Departmnent.
The Appellate Assistant Conm ssioner had decided in favour
of the Departnent and the order was sought to be supported
before the Tribunal by the Departnmental representative.
Granting that an aspect of the question was not argued
before the Tribunal, the question was on that account not
one which did not ,arise out of the order of the Tribunal

In our judgnent, the expression "question of |aw arising out
of such order"” in s. 66(1) is not restricted to take in only
those questions which have been expressly argued and deci ded
by the Tribunal. |If a question of lawis raised before the
Tri bunal, even if an 'aspect of that question is not raised,
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in our judgrent, that aspect may be urged before the High
Court. The judgnment of this Court in Scindia Steam Naviga-
tion Co. Ltd.’s case(’') does not only not |end any
assi stance to the
(1) 42 1.T.R 589
780
view taken by the High Court, but negatives that view In
that case certain steanships belonging to the assessee
Conpany were lost during the Wirld War 11 by eneny action
The CGovernnent of India paid to the Conpany conmpensation
whi ch exceeded the witten down value of the steanships.
The Departnent sought to charge the excess anbunt to tax
under the fourth proviso of S. 10(2)(vii) of the Incone-tax
Act, 1922 inserted by the Income-tax (Anendnent) Act, 1946,
which cane into force in the yea of assessnent. The | ncome-
tax O ficer held that the material date for the purpose of
the fourth proviso to s. 10(2)(vii) was the date when the
conpensation was in fact received and therefore the’ anount
was assessable in~ the assessnent year 1946-47. At the
i nstance " of the Conpany the Tribunal referred the question
whet her the difference between the witten down value and
conpensation was properly included in the total income for
the assessnent year  194647. Before the H gh Court the
Conpany for the first tine raised the contention that the
fourth proviso to s. 10(2)(vii) did not apply to-the
assessment as it was not in force on April ‘1, 1946 and the
l[iability of the Conpany had to be determ ned as on April 1
1946, when the Finance Act, 1946 was brought  into force.
The Comm ssioner of lncone-tax contended that the question
did not arise out of the order of the Tribunal within  the
nmeaning of s. 66 as it was not raised before nor dealt wth
by the Tribunal, and it was not referred to the Court. The
H gh Court overruled the objection. ~This Court held that
the Hi gh Court had jurisdiction to entertain the Conpany’s
contention raised for the first tine before it, that the
fourth proviso to s. 10(2)(vii) did not apply to the as-
sessment as the contention was within the scone’  of the
qguestion as franed by the Appellate Tribunal and was really
implicit therein. The Court in that case held that the
guestion as franed was conprehensive enough-to cover the
guestion of the applicability. of the fourth proviso to s.
10(2)(vii) of the Incone-tax Act. Venkatarama Aiyar, J.,
observed at p. 612
" Section 66 (I ) speaks of a question of 1aw
that arises out of the order of the Tribunal
Now a question of |law m ght be a sinple one,
having its inmpact at one point, or it may be a
conplex one. trenching over an area wth
appr oaches | eadi ng to di fferent poi nts
t herein. Such a question mght involve nore
than one aspect, requiring to be tackled from
different standpoints. All that section 66(1)
requires is that the question of |law which is
referred to the Court for decision and which
the Court is to decide nust be the question
whi ch was in issue before the Tribunal. Were
the question itself was under issue, there is
no further limtation inposed by the section
that the reference should be limted to those
aspects
(1) 42 1. T. R 589.
781
of the question which had been argued before
the Tribunal. it will be an over-refinenent of
the position to hold that each aspect of a
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gquestion is itself a distinct question for the

pur pose of section 66

(1) of the Act."”
The second question raised in the present case, in our judg-
ment, permts an enquiry whether the anpunt clained is an
adm ssi ble allowance under S. 10(2)(xv). W are unable to
hold that it 1is restricted to an enquiry whether the
expenditure is of a capital nature. The Tribunal did not
consi der whether the anpunt was | aid out or expended wholly
and exclusively for the purpose of the business of the
Conpany. Expenditure is adm ssible as an all owance under s.
10(2)(xv). if all the conditions prescribed thereby are
satisfied and is authorised by s. 10(4A). W are unable to
hold that the question framed and referred excluded an
enquiry Wether the expenditure was wholly and exclusively
[ aid out or expended for the purpose of the business of the
Conpany. Nor are-we able to hold that because before the
Tri bunal stress was not pointedly laid upon the ingredients
whi ch ' enabl e an expenditure to be clained and allowed, the
guestion ' does not arise out of the order of the Tribunal
The nmatter in dispute before the Tribunal was whether the
Conpany was entitled to the-allowance under s. 10(2)(xv)
-, of the Indian Income-tax Act 1922. The Tri buna
consi dered whet her the ampunt clainmed to have been laid out
or expended becane expenditure within the nmeaning of s.
10(2) (xv) on the death of Harvey, and whether it was capita
expenditure. They did not consider whether the expenditure
was laid out or expended wholly and exclusively for the
pur pose of the business of the Company. Since the Tribuna
gave no finding on this part of the case, we are unable to
answer the question on the materials placed before US
The High Court was, in our judgnent, in-error-in refusing to
all ow the argunent to be raised that the requirenents of s.
10(2) (xv) were not satisfied, and the expenditure on that
account was inadm ssi bl e.
Two courses are now open to us : to-call for a supplenentary
statement of the case fromthe Tribunal; or to decline to
answer the question raised by the Tribunal and to l'eave the
Tribunal to take appropriate steps to adjust its decision
under s. 66(5) in the light of the answer of this Court. |If
we direct the Tribunal to submt a supplenmentary  statenent

of the case, the Tribunal will, according to the decisions
of this Court, (New Jehangir Vakil Mlls Ltd. V.
Conmi ssi oner of Inconme-tax, Bonmbay North, Kut ch and

Saurashtra(’); Petlad Turkey Red Dye Wrks Co, Ltd. v.~ Com
m ssioner of Income-tax(’); and Keshav MIls Co. Ltd. wv.
Conmi ssi oner of Income-tax, Bonmbay North, Ahmedabad(’), be
res-

(1) 37 1. T. R 11

(48 1. T. R 92(S. C)

(3) 46 1. T. R 365.

782

tricted to the evidence on the record and may not be
entitled to take additional evidence. That may result in
injustice. In the circunstances we think it appropriate to
decline to answer the question on the ground that the-
Tribunal has failed to consider and decide the question
whet her the expenditure was laid out or expended wholly and
exclusively for the purpose of the business of the Conpany
and has not considered all appropriate provisions of the
statute applicable thereto. It will be open to the Tribuna
to dispose of the appeal under s. 66(5) of the Incone-tax
Act, 1922, in light of the observations nmade by this Court
after determining the questions which ought to have been
deci ded.
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There will be no order as to costs in this appeal.
V.P. S
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