http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 7

CASE NO. :
Appeal (civil) 6332 of 2005

PETI TI ONER
UOIl. Thr. CGovt. of Pondicherry & Anr

RESPONDENT:
V. Ranmekri shnan & Os.

DATE OF JUDGVENT: 07/10/2005

BENCH
S.B. Sinha & R V. Raveendran

JUDGMVENT:

JUDGMENT

[Arising out of S.L.P.~(C) No. 18026 of 2005]
Wl TH

ClVIL APPEAL NO. 6333- 6334 OF 2005
[Arising out of S.L.P.(C No. 18760-18761 of 2005]

S.B. SINHA, J :

Leave granted.

The First Respondent herein was appoi nted on deputation as Chief
Engi neer of the Public Wrks Departnent, Governnent of Pondicherry on
short term deputation/ tenporary basis pending sel ection of the regular
i ncumbent by the Union Public Service Comm ssion (UPSC) with effect
from1.7.2004. He was repatriated to his parent departnent on 14.2.2005
and relieved off fromhis duties onthe same day. Questioning the sane, an
original application was filed before the Central Adm nistrative Tribunal on
25.2.2005 praying interlia therein

"\005it is hunmbly prayed that this Hon"ble Tribunal may be
pl eased to quash the order passed by the 2nd Respondent

in No. A 22012/1/PW1/Al/ 2002 (Part) dated 14-2-05 as
illegal and unconstitutional and thus render justice."

R Sundar Raju (Appellant in the connected appeal), Superintending
Engi neer, having three years experience, who was hol ding the current charge
of the duties of the post of Chief Engineer at that time, in the nmeanwhil e had
filed an application questioning the deputation of the First Respondent

herein. |In the said original application, Governnent of Pondicherry inter
alia raised a contention that he was not eligible to hold the post of Chief
Engi neer as he did not fulfill the eligibility criteria therefor. The said

original application was disnmissed on the ground of ineligibility to hold the
said post and, a furthernore regular appointnent in terns of the Rul es was
yet to take place. It was directed:

"W have already given a limted direction to the
Respondents when the O A. was entertained, to foll ow
the Recruitnent Rules as and when the post of Chief
Engi neer, PWD is filled up on regular basis. The
Respondents have al so assured that the Recruitnent

Rules will be revised and adhered to strictly when the
qguestion of filling up of the post of Chief Engi neer on
regul ar basis is taken up. In these circunstances, we are

of the view that nothing survives in the relief sought for
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by the Appellant in this OA The interimorders are
nmade absolute. The O A is disposed of accordingly. No
order as to costs."

In the meanwhile, draft rules were framed altering the eligibility
criteria as regard experience for the post in terns whereof the eligibility
clause of five years experience was reduced to three years. R Sundar Raju
was pronoted on 27.04. 2004 purely on adhoc basis.

The First Respondent, herein questioned the said appointnent by
filing an application for amendrment in the pending original application on
23. 6. 2005 before the Central Adm nistrative Tribunal which was registered
as M A No. 258 of 2005 wherein he prayed for:

"It is prayed that this Hon"ble Tribunal may be pleased to
amend the relief sought columm in the main O A and it

may be read as that this Hon ble Court "may be pleased

to set aside the pronotion order of the Fourth Respondent
passed by the Governnent of Pondicherry in No.

473/ PWL/ A1/ 2005 dated 27-4-2005 and direct the

restoration of the applicant as Chief Engineer, Public

Wor ks Department, Pondicherry and thus render Justice."

On or about 08.04.2005, R Sundar Raju was reconmmended for
pronoti on by the Departnental Pronption Conmittee to be pronoted to the
post of Chief Enginer and by order dated 27.04.2005, he was pronoted to
the said post purely on ad hoc basis. On or about 21.4.2005, the First
Respondent was posted by the CPWD, New Del hi as Director of Wrks
(SR) Chennai .

The original application filed by the First Respondent was all owed by
the Central Administrative Tribunal by an order dated 14.7.2005. Both the
Appel l ants preferred appeal s therefrom before the H gh Court of Judicature
at Madras and by reason of inpugned judgment the said appeal s have been
di sm ssed hol ding that as the First Respondent was sent on deputation
pendi ng sel ection of the regul ar incunbent by the UPSC; till such regul ar
sel ection is made, he had a right to hold the said 'post. So'long, the draft
rul es were not approved by the Conpetent Authority, viz., UPSC, it was
opi ned, R Sundar Raju was ineligible to be appointed as Chi ef Engi neer
Pondi cherry.

The Appel | ants, aggrieved by the said judgment, are in appeal before
us.

The learned Solicitor General and M. V.A Bobde, |earned senior
counsel appearing on behalf of the Appellants, at the outset would draw our
attention to the fact that the said draft rul es had since been approved
wher ef or an appropriate notification has been issued on 28.9. 2005.

Qur attention has further been drawn to the fact that CGovernment of
Pondi cherry by a letter dated 28.9.2005 addressed to the Secretary, UPSC
requested it to regularize the services of the Chief Engineer fromthe date of
hi s adhoc promotion. |t was contended that the Departnental Pronotion
Comm ttee (DPC) constituted in terns of the said Rules wouldhold its
neeting at an early date

The | earned Solicitor General would submit that the First Respondent
herein had no legal right to hold the said post of the Chief Engineer of PWD
in the Governnent of Pondicherry and that having regard to the fact that the
Rul es have now been approved and as the DPCis likely to hold its meeting
at an early date, the prayers nmade in the original application for all practica
pur poses have becone i nfructuous.

It was submitted that the Hi gh Court comritted a manifest error in not
considering the effect of the draft rules as in terns thereof the candi dature of
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R Sundar Raju could have been considered. It was also contended that on
repatriation, the First Respondent opted for posting at Chennai and having
been so posted, he was no longer entitled to pursue his claimto continue as
Chi ef Engi neer.

M. Bobde would further subnmit that if the prayer for amendnent of
the original application was pernitted without giving his client an
opportunity of filing a reply to which he was entitled to in terns of Rule 12
of the Central Adm nistrative Tribunal (Procedure) Rules, 1987 in terns
whereof it was incunbent upon the Tribunal to give at |east one nmonth’s
time. It was submitted that a prayer was nade on behalf of the Appellant for
an adj ournment on the ground that the senior counsel M. Vijayaraghvan
was not well but the same was rejected and the Tribunal proceeded to pass
t he inpugned judgnent on 11.7.2005.

M. P.P. Rao and Ms. Nalini Chidanmbaram | earned senior counse
appearing on behal f of the First Respondent, on the other hand, would
contend that in terms of the Recruitment Rules, 'deputation’ is a node of
recruitnment. Having regard to the fact that such appoi ntnent has not been
made until _now, the First Respondent had a legal right to continue as Chief
Engi neer, in view of the decision of this Court in Parshotam Lal Dhingra Vs.
Union of India [(1958) SCR 828].

It was further submitted that as the original application filed by R
Sundar Raj u was dismissed on the ground that he was wholly ineligible, the
effect of the judgnment could not be nullified by reason of the draft rules.
Qur attention was drawn to the fact that the Appellant Governnent
repatriated and relieved the First Respondent on 14.2.2005 and the First
Respondent approached the Tribunal on 25.2.2005 and in that view of the
matter, he havi ng been posted at Chennai, the order passed by the Tribuna
cannot be said to have been nade on a representation nmade by the First
Respondent herein as was sought to be contended. The said order was
passed during the pendency of the original application

It was argued that it is not a case where the First Respondent wanted
to be permanently absorbed but his right to hold the said post for the term he
was appoi nted coul d not have been defeated. Deputation, it was subnmitted,
being a tripartite arrangenent, the same nust neet the requirenents of |aw
In so far as the order of promotion of R Sundar Raju dated 27.4.2005, M.

Rao, would contend that it was only a consequential order-and in that view
of the matter it was not necessary to set out the grounds therefore separately.

It was argued that although the UPSC asked the Governnent of
Pondi cherry to anend the rules in view of the fact that the Post of
Superi nt endi ng Engi neer and t he Chi ef Engineer carry the sane scal e of pay
upon revision thereof, the remedy therefor was to send the matter 'to anonaly
renoval committee and not to amend the rules. The UPSC, the Il earned
counsel would contend, did not say that the eligibility criteria should be
changed. The action of the Governnment of Pondicherry nust be held to be
illegal as by its letter dated 28.9.2005 a request ‘was nade to regul ariize the
services of the Chief Engineer fromthe date of his ad hoc pronotion.

Furt hernore, new Rul es cannot be given a retrospective operation.

The fact of the matter, as noticed hereinbefore, depicts as to how
sonetines the public functionaries of the Governnent function. R Sundar
Raj u, according to the Appellant, is said to have been appointed as
Superi nt endi ng Engi neer on ad hoc basis. The Central Adm nistrative
Tribunal in its order dated 31.8.2004 passed in Oiginal Application No. 581
of 2004 noti ced:

"The Respondents refuted the claimof the applicant that
he is eligible to be considered for the post. They have
averred that the Applicant was appointed only on ad-hoc
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basi s as Superintendi ng Engi neer with effect from
26.11.2001. Further, the departnmental candidates in the
feeder category who are in the direct |line of pronotion
shall not be eligible for consideration for appointnent on
deputation. Therefore, it is asserted that the Applicant
does not have any cause of action to approach this
Tribunal. Further, he cannot be a person aggrieved or
concerned with the appointnment in question. Therefore,
there is no nerit inthe OA and is liable to be disnissed
inlimne."

It was further held:

"\ 005This is particularly relevant in the context of this
case. |If the above eligibility criteria are applied in the
case of the Applicant inthis OA it is obvious that he is
not eligible to be considered for the post of one the
foll owi ng grounds, either by pronotion or by transfer on
deput ation.”

Taking note of the eligibility criteria as laid down in the Rules, it was
observed

"The Applicant was only hol ding the current charge of
the duties of the post of Chief Engi neer which does not
confer on himany right to be considered for the post.
Therefore, the avernents nmade by the Applicant that he
is eligible and qualified for the post and that the
Respondents have not given wide publicity for filling up
the vacancy and statutory rules have not been foll owed
have no basis."

The Tribunal, as noticed hereinbefore, directed the Respondents to
follow the Recruitnment Rules as and when the post of Chief Engineer, PWD
is filled up on regular basis. As would be noticed hereinafter, the Appellant
has failed even to keep it assurance before the Central Administrative
Tri bunal that the revised recruitment rules would be adhered to strictly when
the question of filling up of the post of Chief Engineer on regular basis is
taken up.

However, things began to take a different shape in a quick succession
from February, 2005. The First Respondent was relieved by the
Covernment of Pondicherry. No reason was assigned therefor. There is
nothing to show that the | ending departnent was consulted. The draft rules
were made. A so-called DPC, conposition whereof has not been /discl osed,
was constituted and R Sundar Raju was sought to be pronoted on adhoc
basis by an order dated 27.4.2005 although he nmerely conpleted three years
of service at that point of tine.

As has been noticed by this Court in Abraham Jacob and Ot hers Vs.
Union of India [(1998) 4 SCC 65] and Vimal Kumari Vs. State of Haryana
and OGthers [(1998) 4 SCC 114], such draft rules can be acted upon to neet
urgent situations when no rule is operating.

In H gh Court of Gujarat and Another Vs. Gujarat Kishan Mazdoor
Panchayat and Others [(2003) 4 SCC 712], it was observed:

"27. It is nowtrite that draft rules which are made to lie
in a nascent state for a long tinme cannot be the basis for
nmaki ng appoi ntment or reconmendation. Rules even in

their draft stage can be acted upon provided there is a
clear intention on the part of the Governnent to enforce
those rules in the near future. (See Vimal Kumari v. State
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of Haryana)"

But, therein the question as to whether a draft rules can constitute a
valid rules or not, did not arise for consideration either in Gujarat Kisan
Mazdoor Panchayat (supra) or in Abraham Jacob (supra) and Vi mal Kumar
(supra).

The rul es did not becone inoperative only because the two scal es of

pay of the Superintendi ng Engi neer and the Chi ef Engi neer becane sane in

terns of revised pay scales. A rule does not becone inoperative only

because the UPSC says so. A rule validly made even if it has becone

unwor kabl e unl ess repeal ed or replaced by another rule or anended,

continue to be in force.  As regard, scale of pay, the matter should have been
referred to the anomaly renpval conmittee. In ternms of the new rules, the
criteria prescribed under the old rules were nodi fied. Thus, till the new
rules were given effect to, no pronotion to the post of Chief Engineer could
be effected in derogation to the criteria prescribed under the existing rules.

I'n Dr. Rajinder Singh Vs. State of Punjab and thers [(2001) 5 SCC
482], this Court held:

"5. It has not been disputed before us that on the rel evant
dat e when Respondent” 3 was recomrended for

pronoti on, he had not conpleted 10 years of service

within the neaning of Rule 9-A read with Rule 2(2) of

the PCMs Class | Rules. As Respondent 3 was not

possessing the requisite qualifications on the rel evant
date, he could not be considered for pronmption to the post
of Deputy Director, Health Services."

It was further held :

"7. The settled position of law is that no government
order, notification or circular can be a substitute of
the statutory rules framed with the authority of | aw.
Fol | owi ng any ot her course woul d be di sastrous

i nasmuch as it would deprive the security of tenure
and right of equality conferred upon the civi
servants under the constitutional schenme. It would
be negating the so far accepted service
jurisprudence. W are of the firmviewthat the High
Court was not justified in observing that even

wi t hout the anendnent of the Rules, Class Il of the
service can be treated as Class | only by way of
notification. Follow ng such a course in effect
amounts to anending the rules by a governnent

order and ignoring the nandate of Article 309 of the
Constitution."

Valid rul es made under proviso appended to Article 309 of the
Constitution of India operates so long the said rules are not repeal ed and
repl aced. The draft rules, therefore, could not formthe basis for grant of
promoti on, when Rules to the contrary is holding the field. It can safely be
assuned that the principle in Abraham Jacob (supra), Vimal Kumari (supra)
and Quj arat Ki san Mazdoor Panchayat (supra) that draft Rules can be acted
upon, will apply where there are no rules governing the matter and where
recruitnment is governed by departnental instructions or executive orders
under Article 162 of the Constitution of India.

I ndi sputably R Sundar Raju was granted promotion on the basis of
the draft rules which was given finality only during the pendency of the
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matt er before before this court.

Furthernore, the newrules framed in ternms of proviso appended to
Article 309 of the Constitution of India as per notification dated 28.9.2005
has not been given a retrospective effect. By reason of the said rules, the
Superi nt endi ng Engi neer having a scale of pay of Rs. 12,000-16,500 can be
pronoted as Chief Engineer. The eligibility criteria for pronotionis laid
down in clause 12 of the Schedule to the Rules in the followi ng terns:

"“Pronotion: Superintendi ng Engi neer (Rs. 12, 000-
16,500) with five years regular service in the grade,
failing which Superintending Engineer with ten years of
conbi ned regul ar service in the grade of Superintending
Engi neer and Executive Engineer out of which at |east
one year regular service should be in the grade of
Superi nt endi ng Engi neer."

In terns of ‘Article 16 of the Constitution, the enployees simlarly
situated cannot be discrimnated. Enpl oyees having the sane qualification
thus, nust be considered by a duly constituted DPC consisting of the
Chai rman/ Menber, UPSC, Chief Secretary and Secretary (Wrks). It is
unfortunate that the Government of Pondicherry in stead and pl ace of asking
the UPSC to constitute a DPC for consideration of the cases of all eligible
candi dat es, passed /the order (vide letter dated 28.9.2005) on the sanme day on
which the new Rules canme into effect, requesting UPSC to regularize the
services of R Sundar Raju as Chief Engineer fromthe date of his ad hoc
promotion. Such an act betrays a lack of bona fides on the part of a State
which is required to be performed in a fair and reasonabl e manner. It
smacks of favouritism —Having regard to the unauthorized purpose for
whi ch the action has been taken, the sane would attract the principle of
malice in law. [See Punjab State Electricity Board Ltd. Vs. Zora Singh and
Gt hers, (2005) 6 SCC 776].

Odinarily, a deputationist has no legal right to continue in the post.
A deput ationist indisputably has noright to be absorbed in the post to which
he is deputed. However, there is/no bar thereto as /well. It nmay be true that
when deputation does not result in absorption in the service to which an
officer is deputed, no recruitnent in its true inmport and significance takes
pl ace as he is continued to be a nmenmber of the parent service. Wen the
tenure of deputation is specified, despite a deputationist not having an
i ndefeasible right to hold the said post, ordinarily the termof deputation
shoul d not be curtail ed except on such just grounds as, for exanple,
unsuitability or unsatisfactory performance. But, even where the tenure is
not specified, an order of reversion can be questioned when the sane is nmala
fide. An action taken in a post haste manner al so indicates nmalice. [See
Bahadur si nh Lakhubhai Gohil Vs. Jagdi shbhai M Kamalia and O hers,
(2004) 2 SCC 65, para 25]

Kunal Nanda Vs. Union of India and Another [(2000) 5 SCC 362],
relied upon by the | earned Solicitor General, was a case where the petitioner
therein had asserted a claimfor permanent absorption in the departnent.

The matter relating to appoi ntnent through the Governnent  of
Pondi cherry Public Wrks Departnent G oup "A" Post of Chief Engineer
Recruitnment Rules, 1996 was governed in ternms of a notification dated 11th
Decenber, 1996. The said notification was issued by the Governnent of
Pondi cherry in exercise of its power under the proviso to Article 309 of the
Constitution of India. Rule 3 thereof prescribes that the nethod of
recruitment thereto shall be as specified in colums 5 to 14 of the Schedul e
appended thereto. |In terns of the Schedul e, the post of Chief Engi neer was
a sel ection post and one of the methods for recruitnent as envisaged in
Colum 11 thereof is that the same post may be filled up by direct
recruitment or by pronotion or by deputation/ transfer. The said post could
be filled up by transfer on deputation in terms of Columm 12 of the
Schedul ed appended thereto. The appointment of the First Respondent in
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the said post was on short termdeputation/ tenporary basis till a regular
appoi nt nent i s nade.

In Parshotam Lal Dhingra (supra), it is categorically stated that when
an appointnment is made for a specific period, unless any disciplinary
proceeding is initiated, a person will be entitled to hold the said post.

The Tribunal and the High Court, therefore, cannot be said to have
commtted any error in passing the inpugned judgnents.

It is true that R Sundar Raju was not given an opportunity of hearing
interms of Rule 12 of the Central Admi nistrative Tribunal (Procedure)
Rul es, 1987 framed under the Admi nistrative Tribunals Act, 1985. But, it
does not appear fromthe judgnent of the Hi gh Court that any such point had
been taken before it.. 1t was open to himto raise a specific question as
regard violation of Rule 12 and denial of an opportunity of hearing but he
chose not to do so.

Furthernore, the questions which were raised before the Centra
Admi ni strative Tribunal and the H gh Court are pure questions of law. They
have been goneinto both by the Tribunal and the H gh Court.

For the reasons aforenentioned, we do not find any infirmty in the
judgnent of the H gh Court. However, all the authorities concerned nust
see to it that the /selection process in accordance with | aw may be conpl eted
as expeditiously as possible. These appeals are disnissed with the
af orementi oned observations. No costs.




