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PETI TI ONER
THE STATE OF BOVBAY

Vs.

RESPONDENT:
FAKI R UVAR DHANSE

DATE OF JUDGVENT:
03/ 02/ 1961

BENCH
KAPUR, J. L.
BENCH
KAPUR, J. L.
SHAH, J.C.

ClI TATI ON
1961 AIR 722 1961 SCR. (3) 747

ACT:

Unal i enabl e agricul tural |and--Cccupant--1f could alter the
user to non-agri cul tur al pur poses- - Unaut hori sed
structures--Nature/ of ~ right of Revenue Authorities to
evict--Wrds " eviction " and Vacati on neani ng of --The
Bonbay Land Revenue Code, 1879 (V of 1879), s. 66.

HEADNOTE:

The respondent who was the occupant of -an unalienated | and
had erected several structures on it wthout obtaining the
prior permnission of the Collector and becane liable to be

evi ct ed. The Coll ector served a notice of eviction on the
respondent under s. 66 of the Bonbay Land Revenue Code and
called upon himto renove the unauthorised structures. On

the respondent not having conplied with the notice, he was
evicted from the land and sonme of the buildings were
denol i shed.

The High Court held that the order directing the renoval of
the structures was ultra vires of s. 66 of the Bonbay Land
Revenue Code and though the order of eviction was |egal and
intra vires but in spite of the eviction, the land or the
buildings did not vest in the Government and the occupant
continued to be the owner of the building and the land and
the only consequence of eviction was physical renoval of the
occupant fromthe | and.

The question was whether the occupier who had been evicted
as required to renove the building and in default could the
col l ector demolish the building and was |iable to damage for
such demolition

Held, that on a true construction of ss. 65 and 66 of the
Bonbay Land Revenue Code an occupant was only entitled to
the wuse and occupation of unalienated |and for the purpose
of agriculture, and could not alter the wuser to non-
agricultural purposes except with the pernission of the
Revenue Authorities, and any such altered user entitled the
Revenue Authorities to summarily evict the occupant fromthe
| and and once evicted the right of user and occupation could
not be exercised by him

The words " eviction and vacation " did not nean nere
physi cal renmpval of the occupant, they neant that his rights
cane to an end. For the purpose of " vacation " it was
necessary that any unauthorised construction put up rnust
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al so be renoved, and no specific powers were necessary for
such renoval, the ,power to renove themwas incidental and
ancillary to the powers to evict and to get the |and
vacat ed

The true effect of eviction was physical renmpval of the
occupant from the land with all the consequences, i.e.
denolitione of all unauthorised superstructure,

96

748

The word " eviction " as used in s. 66 of the Code nmneant
that on eviction, land had to be restored to the origina
position so as to be used for the purpose for which it was
"given to the occupant.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION : Civil Appeal No. 377 of 1957.
Appeal © from the judgnment and decree dated Septenber 24,
1954, of the Bombay High Court in First Appeal No. 355 of
1950.

R Ganapathy Iyer, K- L. Hathi and D. Gupta, for the
appel | ant .

B. D. Sharma, for the respondent.

1961. February 3./ The Judgnent of the Court was delivered
by

KAPUR, J.-This is an appeal against the judgnent and decree
of the H gh Court of Judicature at Bonbay. The appel | ant
was the defendant in.a suit brought by the respondent who
was the plaintiff and the facts giving rise'to the appea
are these:

The respondent was the occupant of unalienated |and, Survey
No. 145, Hissa No. 2 of Mahad in the district of Colaba. He
appl i ed on Novenber 1, 1941, to the Collector for permssion
to construct a tenporary shed for one year on the 'above
mentioned |and and perm ssion was granted on January 9,
1942. The respondent nmade another application for extension
of the period of the permission by two years. On enquiry it
was found that the respondent had constructed pernmanent
structures wi thout |eaving an open space of 20 feet ~ between
the road and the building and when asked to | eave this space
open he refused to do so and therefore the application dated
Sept enber 9, 1942, was di sm ssed. On Mar ch28, 1943, t he
respondent made another application stating that,  he was
prepared to renove the building which was within 20 feet of
the road. The Collector accepted this request and asked the
respondent to renmpve that portion of the buildi ng-which was
within 20 feet fromthe road. While the correspondence. was
going on between the respondent and the Collector, the
respondent put up several structures which, for some reason
749

or another, the Collector knew nothing about and it was in
March, 1947, that the Collector asked the 5 respondent to
stop further building. On April 21, 1947, the respondent
nmade another application to the Collector stating that  he
had begun to construct another building and asked for
perm ssion to conplete it. It was then that the Collector
made an inquiry and found that several buildings had been
constructed deliberately wi thout any pernission. The
Coll ector then asked the perm ssion of the Governnent to
t ake further action and on Septenber 23, 1947, t he
CGovernment accorded sanction in pursuance of which the,
Collector directed the Mami atdar to evict the respondent.
On Cctober 19, 1947, the Manl atdar served a notice upon the
respondent for evicting him The respondent thereupon
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appeal ed to the Bonmbay Revenue Tribunal and his appeal was
di smissed on April 2, 1941. Another notice was served on
the respondent calling upon himto renmove the unauthorised
structures. As he did not conply with the notice, he was
evicted from the land and some of the buildings were
denol i shed.
The respondent in August, 1948, filed a petition in the Hi gh
Court and obtained an order of stay of the order of the
Gover nnent and in execution of that or der obt ai ned
possession of the land and then did not prosecute his
petition. Thus in spite of his having flouted the orders
made by the Revenue authorities, the respondent nmanaged to
get the possession of the land from which he had been
evicted. On Novenber 23, 1948, the respondent filed a suit
for declaration that the order passed by the Governnent
directing his eviction was illegal and void and for
i njunction restraining the Government fromtaking any action
pursuant to that order and for recovery of Rs. 7,000 as
danmages for the portion of the building denpolished by the
Revenue aut horiti es. The ~ Civil  Judge held that t he
bui | di ngs _erected were unauthorised as the respondent had
not obtained the permission of the Collector but he held
that the Collector had no power under s. 66 of the Bonbay
Land Revenue Code (hereinafter terned the Code) to denolish
the building. He
750
decreed the suit in regard to the eviction hol ding the order
of the CGovernnent and by the Collector as ultra wres and
i noperative and issued an injunction against the appellant
and also decreed the suit for Rs. 7,000 as danmages for
denolition of the structures.. The appellant then took an
appeal to the High Court and it was there held ‘that the
orders directing renmoval of structures was ultra vires of s.
66 of the Code and the injunction was therefore confirned as
al so the decree as to the award of damages. The High Court
further held that the order of eviction was |legal and intra
vires but in spite of the weviction, the land or the
buildings did not vest in the Government and the  occupant
continued to be the owner of the buildings and the [and and
the only consequence of eviction was the physical renoval of
the occupant fromthe land. To put it in the language’ of
the Hi gh Court it was held: -
", The | egal consequences of evi ction
therefore wll be to deprive the occupant ~ of
his possession of the land but not of his
ownership or proprietary rights, which wll
continue to vest in him As a corollary it
must follow that the building erected by the
occupant on the land will also continue to
belong to him W are also of the opinion
that the power given to the Collector-to evict
the occupant does not include the power to
renove a building erected by him"
It is against this judgnent and decree  that
the appellant has cone in appeal to this Court
on a certificate of fitness by the Hi gh Court.
There is no dispute in this appeal as to the order of
evi ction. The guestion which was debated was the
consequences of this eviction. Ws the respondent required
to renmpve the building and in default can the appellant
denolish the building and (2) is the appellant liable to
danmages for the denolition of the portion which it had
al ready denol i shed ? This would depend upon the
interpretation to be put on sone of the provisions of the
Code. The Coll ector, after getting the permi ssion of the
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Government directed, by his order dated October 10, 1947,
the removal of
751
the structures unauthorisedly erected by the respondent and
the action purported to have been taken under a. 66 of the
Code. Section 45 of the Code provides that all |and whether
used for purposes of agriculture or other purposes and
wherever situated is liable to paynent of land revenue to
CGovernment and under s. 56 failure to pay |and revenue nakes
the occupancy liable to forfeiture. Sections 65 and 66 of
the Code provide:
S..... 65. " An occupant of land assessed or
hel d for the purpose of agriculture is
entitled by hinself, his servants, tenants,
agents or-other legal representatives to erect
farm buil dings, construct wells or tanks or
make -~ any ot her inprovenents thereon for the
better ~cultivation of the land or its nore
conveni ent use for the purpose aforesaid.
But i f any occupant wishes to use his holding
or any part thereof for any other purpose, the

Col lector’s permission shall in the first
pl ace be appl i ed f or by t he
OCCUPANT . o v e e e e
S..../. 66. " If any such land be so used

wi t hout’ t he perm ssion of the Collector being
first obtained or before the expiration of the
period' prescribed by section 65 the occupant
and any tenant or -other person hol ding under
or through himshall be liableto be summarily
evicted by the Collector fromthe land so used
and fromthe entire fieldor survey nunber of
which it nmay forma part and the occupant
shall also be liable to pay, in addition to
the new assessnent whi ch may be | evi abl e under
the provisions of section 48 for the period
during which the said | and has been /so used
such fine as the Collector nmay subject to the
general orders of the State Government direct.
Any tenant or any occupant or any other person
hol di ng under or through an occupant who shal
wi t hout the occupant’s consent use any -such
land for any such purpose and thereby render
the said occupant liable to the penalties
aforesaid, shall be responsible to the said
occupant in damages."
It has been found that the respondent erected severa
structures w thout obtaining the prior perm ssion of
752
the Collector and he was liable to be evicted, and therefore
the order passed by the Collector directing the eviction of
the respondent was legal and intra vires. ,Under s. 65 an
occupant of land held for the purpose of agriculture my
erect farm buildings construct wells or tanks or nake other
i mprovenents for the better cultivation of the land or for
its nore convenient use for the purpose of agriculture but
he cannot alter the user to non-agricultural purposes except
with the perm ssion of the Revenue authorities. This shows
that any user unconnected with agriculture is unlawful and
under s. 66 therefore any such altered user entities the
Revenue authorities to sumarily evict the occupant fromthe
| and and certain other consequences follow. Therefore on a
true construction of ss. 65 and 66 an occupant is only
entitled to the wuse and occupation of wunalienated |and
subject to the lintation above nentioned and if he is once
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evi cted under the provisions of s. 66 of the Code the right
of user and occupation cannot be exercised by him

Section 202 of the Code |ays down the procedure for evicting
any person unlawfully in possession of the | and and provides
as follows:

S..... 202. " \Wienever it is provided by this,
or by any other Act for the tine being in
force, that the Collector may or shall evict

any person wongfully in possession of |and,
such eviction shall be nmade in the follow ng
manner, VI Z.
by serving a notice on the person or persons
in possession requiring themwthin such tine
as nmmy appear reasonable after receipt of the
said notice to vacate the |and,
This section therefore shows that eviction requires vacation
of the land and vacation does not nean that anything done
upon the |and which was unauthorised is to be allowed to
remain ~and only the person responsible for doing the
unl awful act is to be renpved fromthe land. That the words
" eviction " and " vacation " do not mean nmere physica
renoval of the occupant is clear fromthe very nature of the
ri ght which the respondent in the present case had his right
was

753
confined to the use and occupationof the  land for the
purpose for which he held it from Government, i.e., for

agricul tural purposes and when he is evicted and is asked to
vacate the land, it must nmean that his rights come to an
end. For the purpose of vacation it is necessary that any
unaut hori sed construction put up mnust also be  renoved
ot herwi se there cannot be any vacation of the |land nor can
the land be put to effective use for the purpose for | which
agricultural |ands are normally accepted to be used. It is
not necessary to hold in this case as to whether on eviction
the occupant also loses his right to the materials of the
superstructure but it would be ain is interpretation of the
words " eviction and vacation " of the landif it were
held that although the occupant is evicted the structures
erected by himcannot be renmoved and if the Government tries
to restore the land to the original purpose for which it was
granted then it will do so only on the pain of being mulcted
in danmages. It is, in our opinion, not necessary to have
any specific power to have the land vacated of al
unaut hori sed superstructures; the power to remove them is
incidental and ancillary to the power to evict and to get
the land vacated. It appears to us that the nature of the
ri ght of occupancy and the limtation placed upon it by the
provisions of the Code contained in ss. 40 and 41 by /which
the right to certain trees on unalienated land is -reserved
to the State; in ss. 65 and 66 which have been quoted ' above
and ss. 68 and 69 which provide that an occupant is entitled
to the wuse and occupation of the land for the period to
which his tenure is limted shows that the true effect  of
eviction is the physical renpval of the occupant from the
land with all the consequences, i.e., denolition of al
unaut hori sed superstructures. The H gh Court relied upon
the difference in the | anguage used in ss. 61 and 66 of the
Code and to the anendment made in the forner section in 1919
by which the words " or to sumary renoval " were added in
s. 61 and the relevant portion of the section now reads as
under; -

754

S..... 61. " The per son unaut hori sedl y
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occupying any such land may be summarily
evicted by the Collector, and any crop raised
in the land shall be liable to forfeiture, and
any building, or other construction erected
thereon shall also, if not renpoved by him
after such witten notice as the Coll ector nmay
deem reasonable, be liable to forfeiture or to
sunmary renoval .'
Fromthe addition of these words it was sought to be argued
that these words were added to authorise the Collector to
renove any building or other construction put up on that
land by a person in unauthorised occupation and it was
argued that those words were specifically added for the

pur pose. It is wholly unnecessary for us to go into the
guestion as to why that particular power was given to the
Col | ector. In this case we are concerned with the neaning

of the word evi ction as used in s. 66 and in our opinion
the neaning of those words is that on eviction land has to
be restored to the original position so as to be wused for
the purpose for which it was given to the occupant.

For the reasons given above this appeal is allowed and the
decree of the High Court affirmng that of the trial court
is set aside. The appellant will have its costs throughout.

Appeal al |l owed.




