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The Judgrment of the Court was delivered by

SHAH, J. : These appeal s are filed against the judgnent and order dated
11.9. 1993 and order dated 21.3.1994 passed by the H gh Court of Madhya
Pradesh, Jabal pur Bench at Indore, in MP. No. 274 of 1987 and in review
petition bearing MCC No. 550 of 1993. By the inpugned judgnent and orders,
the Hi gh Court allowed the wit petition filed by respondent No. 1
(deceased) and his son, respondent no. 2, namely, Narendra Kumar and set
aside the order dated 11.2.1986 passed by the conpetent authority - SDO
hol ding that the appellant was entitled for a declaration that the sale
transaction in question was prohibited transaction of |oan as contenpl ated
under Section 2(0 of the Madhya Pradesh Samaj Ke Kamjor Vargon Ke Krishi-
Bhum Dharakon Ka Udhar Dene Wl on Ke Bhum Hadapane Sanbandhi Kuchakron Se
Paritran Tatha Mikti Adhiniyam 1976 (MP. ‘Act No. 3 of 1977) (hereinafter
referred to so 'the Act of 1977') and was null and void under Section 7(2)
of the Act. The order for handing over possession of the land in question
adnmeasuring 9.71 acres situated in village Kanadia to the appellant Bhav
Si ngh son of Bheraji was al so set ‘asi de.

The af oresai d order was passed on an application filed by the appellant
claimng relief under Section 5 of the Act of 1977 contending that the
transfer of the land by registered sale deed dated 20.7.1960 for ‘a sum of
Rs. 2500 was a nortgage transaction as said transfer was for the loan
amount. R was his contention that at the tine of said transaction, it was
agreed upon by the parties that whenever the appel lant re-pays the anount
of Rs. 2500 possession of the |land in question would be redelivered to the
appellant. It was his case that despite the fact that full amount had been
repai d, the respondent has not restored the possession of the |and

nort gaged by him That application was allowed by the S.D.O by order dated
29t h January 1982.

Bei ng aggrieved by the said order, respondents preferred appeal before the
Col  ector, Indore, which was dismnissed on 8th Decenber, 1982. That order
was challenged by filing Msc. Petition No. 724 of 1982 before the High
Court of Madhya Pradesh at Indore. The Hi gh Court all owed the said petition
and set aside the order of the SDO and renanded the matter directing that
the case be disposed of on nerits after holding fresh enquiry.

During the fresh enquiry, as stated in the order, w tnesses were exani ned
on behalf of the parties and witten argunents were al so subnmtted before
the SDO After considering the witten subm ssions made by the parties and
appreci ating the evidence which was | ed before him the SDO rejected the
contention that the present proceedings were barred by the principles of
res-judicata on the ground that in the previous proceedings initiated by
the appell ant under the provisions of the MP. Anusuchit Jan Jati Rin
Sahayat a Adhi ni yam 1967 (hereinafter referred to as 'Debit Relief Act’),
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it was held that the transfer deed was not a nortgage and was not covered
by the Debt Relief Act. The contention that application was tinme barred was
rejected taking into consideration relevant facts. No contention was raised
that proper opportunity of |eading evidence or cross-examnm ning the

wi t nesses was not given. SDO further held that there was a noney | ending
transacti on between the appell ant and deceased respondent and that the
aforesaid instrunent was executed as a sal e-deed but deceased - respondent
No. 1 had assured the appellant that after the amount of |oan is repaid,
the land in question would be restored to him He considered the evidence
on record indicating that the appellant was to repay a sumof Rs. 2000 on
account of the debt incurred by himfromthe respondent but because there
was energent need, he further took a | oan of Rs. 500. Thus, the appell ant
owed a total sumof Rs. 2500, upon which the respondent was chargi ng
interest @1.5% per nonth. He also arrived at the conclusion that the

mar ket value of the land at the relevant tine was rmuch higher than Rs.
7000. Thereafter, the S.D.O passed the inpugned order holding that the
transacti on was null and void under Section 7(2) of the Act of 1977. That
order was confirmed in appeal by the Additional Collector, Indore (MP) by
j udgrment and order dated 27th February, 1987. He al so negatived the
contention that the proceedi ngs were barred by the principles of res-
judicata as both the Acts are different. He al so negatived the contention
that S.D.O has not made proper enquiry and, therefore, the entire
proceedi ngs were unconstitutional

That judgnent and order was challenged by filing the wit petition before
the H gh Court. The High Court arrived at the conclusion that previous
application filed by the appellant under the Debt Relief Act was deci ded
agai nst the appellant and it was held that the transaction was of sale and
not of a nmortgage. I'n.such a situation, the principles of res-judicata
woul d be attracted otherwi se there would be no finality in the matter and
the purchaser of the | and would be subject to harassnent all the tine.

Learned counsel M. Jain appearing on behalf of the appellant subnitted
that the aforesaid findings recorded by the High Court are, on the face of
it, illegal and erroneous. He pointed out that the anplitude of the
"prohibited transaction’ under the Act is much wider than what is provided
under the Debt Relief Act. As against this, |earned senior counsel M.
Ganbhir submitted that the High Court rightly arrived at the concl usion
that the present proceedings are barred by the principles of res-judicata
in view of the previous decision whereby the application filed by the
appel lant was rejected and it was held that the transaction between the
parties was not a nortgage but outright sale:

For appreciating the contention raised by the parties, we would first refer
to Preanbl e as well as Section 2(f) of the Act 1977, which are as under

"An Act to better economi c condition of holders of agricultural land in the
weaker sections of the people by providing further relief fromagricultura
i ndebt edness by nullifying the | and grabbi ng designs resorted to in nany a
formby | enders of nobney while and after extending credit to them and
matters connected therewith

Whereas a hol der of agricultural land in the weaker sections of the people
is quite often conpelled to seek | oan from private noney | endi ng agenci es
to neet his various obligations of urgent nature;

And whereas such private agencies seldomif ever advance loan to him
wi t hout security of land, his only wherewithal

And whereas due to ignorance of niceties of |law or urgency of financia
need or both, he falls an easy prey to themscarcely realizing the | ega
consequences arising out of the docunments which he executes or which they
get executed fromhimseem ngly by way of security for the |oan

And whereas it is necessary to relieve the holders of agricultural land in
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the weaker sections of the people fromsuch exploitation by nullifying such
past transactions of loan as also to put a stop to such transactions".

2. Definitions. - In this Act, unless the context otherw se requires, -

(f) "prohibited transaction of |oan" means a transaction in which a | ender
of noney advances |l oan to a holder of agricultural |and against security of
his interest in |and, whether at the tine of advancing the loan or at any
time thereafter during the currency of the loan in any of the foll ow ng
nodes, nanely :

(1) agreement to sell land with or without delivery of possession

(ii) outright sale of land with or without del every of possession
acconpani ed by separate agreenent to re-sell it;

(iii) outright sale of land with or w thout delivery of possession with a
di stinct oral understanding that the sale shall not be acted upon if the
| oan is re-paid;

(iv) outright sale of land with or wi'thout delivery of possesion with a
condi tion incorporated in the sale deed to re-sell it on re-paynent of the
| oan;

(v) transaction in/any nodes other than those specified in clauses (i) to
(iv) affecting interest in land including a fraudulent transaction or a
transaction designed to defeat the provisions of any |aw regul ati ng noney

l ending or interest, for the tine being in force, and includes all those
transactions in which a | ender of nmoney has, after the appointed day but on
or before the date of publication of this Act in the Gazette, obtained
possessi on of |and of the holder of agricultural |and through court or by
force or otherwi se or obtained a decree for such possessi on towards

sati sfaction of |oan."

From the aforequoted preanble of the Act, it is anply clear that the object
of the Act is to provide further relief to the weaker sections of the
people agriculturists fromagricultural indebtedness by nullifying the |and
grabbi ng designs resorted to by the noney | enders while and after extending
credit to them Section 2(f) defines the phrase "prohi'bited transaction of

l oan" and inter alia declares that a transaction of outright sale of |and
woul d al so be covered by the phrase "prohibited transaction of |oan" if
there was a distinct oral understanding that the sale shall not be acted
upon if the loan is repaid. Further, Section 6 provides for enquiry to be
carried out by Sub-Divisional Oficer on an application which may be filed
by an hol der of agricultural |and who bel ongs to weaker section of the
peopl e. Sub-section (4) of Section 6 provides that, in that enquiry, for
the purpose of ascertaining the true nature of transaction of |oan, SDO
shall collect, as far as may be, information with respect to the follow ng
facts, namely :

(i) the anount of principal noney,
(ii) the market value of the land at the time of transaction

(iii) adequacy of the anpbunt of principal noney as consideration for sale
in the context of then narket val ue under clause (ii);

(iv) whether the consideration shown in the docunment was paid in whole or
in part privately or before the Sub-Registrar

(v) whet her possession of the |and was actually delivered to the | ender of
noney as per recitals in the said docunent. If not, when and in what manner
the | ender of noney obtai ned possession of the |and;

(vi) what were the terms of the actual agreenent between the | ender of
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noney and the holder of agricultural |and including the rate of interest;

(vii) the extent of urgency for the |loan and the availability of other
sources to the holder of agricultural land to obtain the sane;

(viii) paynment, if any, made by the hol der of agricultural land to the
| ender of nobney towards the | oan

(ix) whether the | ender of noney is registered noney | ender or not;

(x) any other surroundi ng circunstances whi ch the Sub-Divisional Oficer
may deemfit to consider

Thereafter, Section 7 inter alia provides that if after enquiry, the SDOis
satisfied that the transaction of loan in substance is a prohibited
transaction of |oan, he shall declare such transaction to be void and pass
an order setting aside the transfer of land to the | ender of nopney
consequently restoring the possession of land to the hol der of the
agricultural land.

After followi ng the aforesaid procedure, the authorities below arrived at
the conclusion that during currency of |oan transaction, sale deed was
executed by the appellant in favour of respondent No. 2. The SDO al so
arrived at the conclusion that there was a distinct oral understanding that
the sale shall not be acted upon if the loan is repaid. For this purpose,
SDO took into consideration that the appellant was indebted for a sum of

Rs. 2000/- and thereafter he took further |oan of Rs. 500 and for the said
amount sal e deed was executed. It is stated in the sale-deed that appellant
was agriculturist and the sale consideration was Rs. 2500 but it is not
mentioned that amount of Rs. 2500 was paid in cash. He arrived at the

concl usion that market value of the land at the relevant tine was nore than
Rs. 7000/-. Admittedly, the appellant belongs'to Bagri community which is a
Schedul e Tribe. He was entitled to get the benefit under the Act, if the
transfer was for the | oan amount wi'th distinct oral understandi ngs as
stated above.

Therefore, it cannot be said that ‘the order passed by the SDO which was
confirmed in apeal by the Additional Collector was, in any way, erroneous
on facts.

The next question would be - whether the present proceedings are barred by
principles of res-judicata presum ng that principles of res-judicata are
applicabl e to such proceedings.

For appreciating this contention, it would be necessary to refer to the

rel evant provisions of the Debt Relief Act, under which previous
application was filed for relieving the appellant fromthe debt incurred by
him Under the said Act, definition of the debt is given under Section
2(4), which reads as under

"2. In this Act, unless the context otherw se requires : (4) " Debt "
i ncl udes;

(1) all liabilities owing to a creditor in cash, or kind, secured or
unsecur ed, payabl e under a decree or order of a Cvil Court or otherw se,
and subsisting on the appoi nted date whet her due or not due;

(ii) arrears of wages or salary subsisting on the appointed date."

Section 8 of Debt Relief Act provides for filing of an application by the
creditor and also the debtor. If the creditor has not filed his claim
application agai nst the debtor, sub-section (4) of Section 8 provides that
debtor is discharged fromhis liability. Sub-section (3) enmpowers the
debtor also to apply to the Debt Relief Court. Section 14 provides that the
Court shall calculate the interest in accordance with the rate specified in
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the First Schedule or such lower rate of interest as nay have been agreed
bet ween the parties. Section 14(4) al so enpowers the Debt Relief Court of
reduce the principal anmount determ ned under sub-section (1) in accordance
wi th Second Schedul e appended to the Act. Thereafter, the Act further

provi des for preparation of a schene of repayment of the debt.

Hence, it is apparent that the provisions of the Debt Relief Act and the
Act of 1977 operate in different fields. Debt Relief Act provides for
relief to the debtor, who belongs to Schedule Tribe by scaling down the
princi pal ampbunt and the rate of interest as provided under the Schedul e.
As against this, the Act of 1977 is of wi der anplitude and even if there is
outright sale transaction by a debtor, it would be considered to be

prohi bited transaction of ’'loan’ and that can be declared null and void
under the provisions of the Act. The Legislature has specifically stated in
the preanble that the Act was for providing further relief to the hol ders
of agricultural |and fromagricultural indebtedness by nullifying the |and
gr abbi ng designs resorted to by nmoney |enders. Therefore, it provides not
only for nullifying of nortgage deeds but also outright sale of land if
condi tions nentioned therein are satisfied.

Further, the relief which is required to be granted under the provisions of
the Act of 1977 is altogether different fromthe relief which is granted
under the Debt Relief “‘Act. One provides for declaring the sale transaction
to be null and void while other provides only for scaling down the anpunt
of the debt and the interest. Therefore, even in the previous proceedi ngs
if it is held that the transaction was not a nortgage but a sale, that
woul d not nmean that in the present proceedings, the appellant can not prove
that the sale deed was executed for the |oan amobunt with a specific

under standi ng that on refund of the ampunt, property was to be redelivered
to the transferor. In this view of the matter, even though in a previous
proceedi ng there was a specific finding that the deed was not a nortgage
deed (which is a fact), the present proceedi ng woul d not be barred by the
principles of res-judicata. The cause of action and reliefs in the first
and second proceedi ngs are altogether different. This is also provided
under Section 3 of the Act of 1977 by giving over-riding effect to the
provisions of the Act. It inter alia provides that the provisions of the
Act and the Rul es made thereunder (shall have effect notwi thstanding

anyt hing inconsistent therewith contained in any other /|aw for the tine
being in force.

The | earned counsel for the respondent submtted that enquiry held by the
SDO was defective. In our view, no such contention was rai sed before the
Addi tional Collector who heard the appeal. In any set of circunstances,
fromthe witten subm ssions which are reproduced in thejudgnment and order
passed by the SDO no such contention is appeared to have been taken

Hence, this contention is w thout any substance.

Learned counsel for the respondents lastly submitted that these appeals
abate as the appellant has not brought on record all the heirs of the
deceased respondent no. 1 as party-respondents. In the present case, it is
adnmtted fact that the sal e-deed were executed in favour of respondent ‘No.
2. who is the son of deceased respondent No 1. The sale transaction was
bet ween t he appell ant and respondent No. 2. No doubt, it was for a |oan

gi ven by respondent No. 1 but the question involved in this proceeding is
for declaration of sale deed executed in favour of respondent No. 2 to be
nul |l and void and that can be granted even without bringing on record the
other heirs of respondent No. 1. In the alternative, fromthe facts of the
present case, it has been rightly pointed out by the | earned counsel for
the appellant that the estate is fully represented by respondent No. 2.
Hence, there is no question of abatenent of appeal. In this view of the
matter, we have thought it fit not to issue notice to renmamining legal heirs
of respondent No. 1 on an application filed by the appellant.

In the result, the appeals are allowed. The inpugned judgrments and orders
passed by the Hi gh Court are set aside and quashed. The judgnent and order
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passed by the SDO is restored. There shal

be no order

as to costs.




