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NON- REPORTABLE
I N THE SUPREME COURT OF | NDI A
ClVIL APPEALLTE JURI SDI CTI ON

ClVIL APPEAL NO. OF 2008
[Arising out of SLP (C) No. 5753 OF 2003]

State of Punjab & Others .. Appellants
Ver sus
Const abl e Avtar Singh (dead)

t hrough LRs. .. Respondents

JUDGVENT

Dal veer Bhandari, J.

1. Leave granted.

2. Thi s appeal arises fromthe judgnent dated Septenber
16, 2002 delivered by the H gh Court of Punjab and Haryana

at Chandi garh in RSA No. 556/ 2001.
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3. Brief facts which are necessary to dispose of this appea

are recapitul ated as under: -

4. The respondent was appoi nted on probation for a period

of three years in the Punjab Police in 1989. In July, 1992, he
was sent to Barnala, Punjab to attend a departnental enquiry.
The Deputy Superintendent of Police, Barnala relieved the
respondent, on 1.8.1992 with the direction to report at his

pl ace of ‘posting, but the respondent did not report at his place
of posting, therefore, he was narked absent from 1.8.1992 to
19.9.1992. The respondent joined the duty on 20.9.1992 after
one nonth and two days and again renai ned absent from
7.10.1992. The respondent renained absent for ‘a | ong period

wi t hout any perm ssion fromthe senior officers which is a
serious act of m sconduct according to the police discipline
rules. In these circunstances, the respondent was di smi ssed
fromservice we.f. 1.11.1992 under rule 12.21 of the Punjab

Pol i ce Rul es, 1934.

5. Rul e 12.21 reads as under

"A Constable who is found unlikely to prove an
efficient police officer nmay be discharged by the
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Superintendent at any tinme within three years of

enrol ment. There shall be no appeal against an

order of discharge under this Rule."
6. The said order of dismssal was chall enged by the
respondent by filing a civil suit for declaration that the order
of dismissal is illegal, ultra vires, unconstitutional, null and

voi d and agai nst the principle of natural justice. The suit of

the plaintiff /respondent was decreed.

7. The State of Punjab aggrieved by the said judgnent and
decree preferred an appeal - The said appeal was al so

di smi ssed. According to the appellants, the appeal was

di sm ssed wi thout considering the Punjab Police Rule 12.21
Under the said rule, an enployee of disciplined forces can be
renoved from services any tine within three years of the

enrol ment. The Appellate Court held that an opportunity has

to be afforded to the delinquent official because the dismssa

fromthe service carries a serious stignm

8. The State of Punjab preferred a regular second appea
contendi ng that the question of absence from duty w t hout
prior perm ssion of the Senior Oficer is an act of grave

m sconduct . The Punjab Police Rules, 1934 pernit that an
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i nefficient constable may be di scharged by the Superintendent
of Police at any time within three years of the enrol ment. The
H gh Court of Punjab and Haryana di sm ssed the regul ar

second appeal on the ground that the inpugned order of

di scharge was stigmatic and respondent was not given a fair
opportunity and secondly ‘absence from duty could not be

vi ewed as cul pable as in the same order the Senior
Superintendent of Police, (for short *SSP ), Barnala has
condoned respondent’s absence fromthe duty. The State of
Punj ab aggri eved by the judgnent of the H gh Court has
preferred the present appeal by special |eave under Article 136

of the Constitution.

9. The | earned counsel appearing for the State of Punjab
submtted that the controversy involved in this case is no

| onger res integra. He placed reliance on a three-Judge bench
decision of this court in State of Punjab & Others v.

Sukhwi nder Singh (2005) 5 SCC 569. The facts of this case
are alnost similar to the facts of the case in hand. In the said
case, the respondent was appoi nted as a police constable.

Bef ore conpl etion of the probation period of three years, he
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absented fromduty wi thout seeking permssion for 22 days.

The SSP di scharged himfrom service with i mediate effect by

i nvoking rule 12.21 of the Punjab Police Rules, 1934. The
respondent chal |l enged the order of discharge before the civi
court. The civil court held that order is null and void and the
appel | ate court al so upheld that decision. The Hi gh Court

di smi ssed the second appeal and held that absence from duty
was a misconduct and inposition of the punishnent of

di scharge on the respondent w thout holding a formal inquiry
as envi saged under Rule 16.24 (ix) of the Rules vitiated the
order of discharge. The State of Punjab aggrieved by the order
of the High Court filed an appeal by special |eave before this

court.

10. The State of Punjab contended before this court that the
respondent was only a probationer in terns of the Rules. That
the inpugned order of discharge was neither stigmatic nor did
it affect himwi th any evil consequences. The inpugned order
was passed in exercise of the power conferred by the Rules.

That since no disciplinary action had been taken agai nst the
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respondent there was no necessity of holding any form

enquiry.

11. On the other hand, the respondent subnmitted that the

i mpugned order of discharge, although apparently innocuous,

had in fact been passed on the ground of m sconduct viz. the
conti nued absence from duty and therefore anbunted to an

order of dismissal. That, therefore, it was obligatory upon the
appoi nting authority to have held a formal departmenta

enquiry. Thi's court held as under

"20. In the present case neither any form
departrmental inquiry nor any prelimnary fact-
finding inquiry had been held and a sinple order of
di scharge had been passed. The H gh Court has

built an edifice on the basis of a statenent made in
the witten statenment that the respondent was a
habi t ual absentee during his short period of service
and has concluded therefromthat it was his

absence fromduty that weighed in the mnd of the
Seni or Superintendent of Police as absence from
duty is a msconduct. The Hi gh Court has further
gone on to hold that there is direct nexus between
the order of discharge of the respondent from
service and his absence from duty and, therefore,
the order discharging himfromservice will be
viewed as punitive in nature calling for a regul ar

i nquiry under Rule 16.24 of the Rules. W are of the
opi nion that the H gh Court has gone conpletely
wong in drawing the inference that the order of

di scharge dated 16-3-1990 was, in fact, based upon

m sconduct and was, therefore, punitive in nature,
whi ch shoul d have been preceded by a regul ar
departnental inquiry. There cannot be any doubt

that the respondent was on probation having been
appoi nt ed about ei ght nonths back. As observed in
Ajit Singh v. State of Punjab (1983) 2 SCC 217 the
peri od of probation gives tine and opportunity to
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the enployer to watch the work, ability, efficiency,
sincerity and conpetence of the servant and if he is
found not suitable for the post, the naster reserves
aright to dispense with his service wthout
anything nore during or at the end of the

prescri bed period, which is styled as period of
probation. The nere holding of prelinminary inquiry
where explanation is called froman enpl oyee woul d
not make an ot herw se i nnocuous order of

di scharge or termnation of service punitive in
nature. Therefore, the H gh Court was clearly in
error in holding that the respondent’s absence from
duty was the foundation of the order, which
necessitated an i nquirty as envi saged under Rule

16. 24(i x) of the Rules.”

Thi s court set aside the inmpugned judgnment of the High

Court. The ratio of this caseis fully applicable to the facts of
the case in hand. In the aforesaid case, the court dealt with
the case of police constable who was di sm ssed fromthe

service w thout holding the enquiry and by invoking Rule

12. 21 of the Punjab Police Rules, 1934 and the charge was

absence of 22 days fromthe duty.

12. In this case, the respondent was al so a probationer
pol i ce constabl e. He was al so di'scharged fromthe service
because he renmi ned absent from 1.8.1992 to 19.9.1992. He
joined duty on 20.9.1992 after total absence of a period of one
nonth and two days and agai n he remai ned absence since

7.10.1992.
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13. We have heard | earned counsel for the parties. W are in
total agreenent with the subm ssion of the | earned counsel for
the State of Punjab that the controversy involved in this case
is no |longer res integra. Lear ned counsel appearing for the
respondent had drawn our ‘attention to a two-Judge bench
decision of this court in Prithipal Singh v. State of Punjab

& Ot hers (2002) 10 SCC 133. The court held that once there

is stigma, the principle is well settled, an opportunity has to
be gi ven before passing any order. Even where an order of

di scharge | ooks innocuous, but on a close scrutiny, by |ooking
behind the curtain/if any nmaterial exists of m sconduct and
which is the foundation of passing of the order of discharge, or
such coul d be reasonably inferred, then it |eaves no room for
doubt that any consequential order, even of discharge, would

be construed as stignmatic. The deci sion in Sukhw nder
Singh (supra) was given by a three-Judge bench and in view

of that decision in 2005, thereis no scope for this court to
take a different view. We are squarely bound by the said

deci si on.
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14. Consequently, the appeal filed by the State of Punjab is
allowed, but in the facts and circunstances of this case, we

direct the parties to bear their own costs.

(Dal veer Bhandari)
New Del hi;
May 12, 2008.




