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CASE NO. :
Appeal (civil) 4502 of 2005

PETI TI ONER
Union of India & Os.

RESPONDENT:
Kam a Devi

DATE OF JUDGVENT: 22/07/2005

BENCH
RUVA PAL & DR AR LAKSHVANAN

JUDGVENT:
JUDGVENT

ORDER
(Arising out of SLP(C) No. 24145 of 2004)

Leave granted.

The respondent’ s husband was a
cant een enpl oyee. /He was appoi nted on Ist
Decenber 1979. On 12.7.1990 he retired on
nmedi cal grounds. In the neanwhile, the
Government had issued a Notification on
11.12.1979 by which with effect from 1.10.1979
the CGovernment would treat all posts in
canteen and tiffin roons run departnental ly by
the CGovernnment of India as civil posts. It
was nmade clear by Notification dated
11.12.1979 that all present and future
i ncumbents of the posts woul d qualify as
hol ders of Civil posts under the Centra
Government and that necessary rul es governing
their conditions of service would be franed
under proviso to Art.309 of the Constitution
of India to have retrospective effect from
first day of COctober, 1979.

The workers of the canteens then filed
proceedi ngs under Art.32 before this Court for
enforcenent of their rights claimng inter
alia parity with Railway enpl oyees. The
wor kers of three classes of canteens were the
claimants viz. (i) Statutory canteens (ii) Non-
statutory recogni zed canteens and (iii) non-
statutory non-recogni zed cant eens.
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The issue as to whether all the canteen
enpl oyees should be treated as Rail way
enpl oyees and whether all service conditions
be extended to them which are available to
Rai | way enpl oyees was decided by this Court in
M MR Khan & Gthers vs. Union of India & Os.
reported in 1990 (Supp.) SCC 191. This Court
held that the relationship of enployer and
enpl oyee has been created between the Rail way
Admi ni stration and the canteen enpl oyees from
the very inception and that it would not be
gai nsaid that for the purposes of the
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Factories Act, the enployees in the statutory
canteen were the enployees of the Railway. It

was noted that the Railway Board had al ready
treated the enpl oyees of all statutory and

el even daily basis non-statutory recognised
canteens as Railway enpl oyees with effect from
Oct ober 27, 1980. However, the Court went on
to say that the enpl oyees of the other non-
statutory recogni sed canteens woul d, however,
be treated as Railway enpl oyees with effect
fromlst April 1990, and that they woul d be
extended all the benefits as such Railway

enpl oyees with effect fromthat date

according to the service conditions prescribed
for themunder the relevant rul es and orders.
The cl ai m of the non-statutory non-recogni zed
cant een workers was negati ved.

The husband of the respondent together with
ot her enployees of non-statutory recognized
canteens filed wit petitions in which simlar
reliefs as
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were consi dered and granted in MMR Khan’s
case were prayed for.  The Court di sposed of
the wit petition by the follow ng order on
11.10. 1991:

"We are of the view that the
facts before us in these cases
squarely attract the decision in
the reported case to be applied to
them |In that view of the matter,
we allow the Wit Petitions for the
reasons indicated in the said
Judgenent and direct the benefits
to be given to the Petitioners in
the foll ow ng way.

By an interimorder dated
26.9.1983 certain reliefs had been
granted. In respect of the reliefs
al ready granted this order shal
be deemed to be operative fromthat
date. In case any further benefits
are adm ssible, those will be
admi ssible from 1.10.1991

For the purpose of cal cul ation of
pensi on service fromthe date of
the interlocutory order shall be
count ed.

By the interimorder dated 22.9.1983
referred to in the body of the quotation
above, a direction was given given to the
ef fect that pending hearing and di sposal of
the wit petitions, including the petition
wherein the respondent’s husband was a party,
all enpl oyees of non-statutory recognized
canteens woul d be paid at the same rate and on
the sane basis on which enpl oyees of statutory
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cant eens were bei ng paid.

On the application of the Union of India for
clarification of the order dated 11.10.1991
guoted earlier, on 10th August 1993 this Court
passed the foll ow ng order
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"The | earned Additional Solicitor
CGeneral appearing for Union of India
states that the pensionw || be given
to all those who retired after
1.10.1991. However, for-the purpose
cal cul ating the pension their
services on and from 26. 9. 83 be taken
into consideration. |In case of those
whose service falls short of the
qual i fying period, the service
rendered themprior to 26.9.:83 will
be taken into consideration to extent
of the short fall. Onthese
clarifications we find that there is
not hing further to be done in the
matter. It is disposed of
accordingly."

Adm ttedly, the respondent’s husband had
retired before 11.10.1991. Indeed, he had
died on 28.3.1991. In 1994, the Federation of
Al India Central Governnent Canteens
Enpl oyees Association filed another wit
petition in which it appears that the
petitioners had asked for a change of the cut
off date as fixed by the order dated
10.8.1993. The wit petition was disni ssed
but this Court said that
the di smssal would not preclude the
Federati on from approachi ng the H gh Court or
the Central Adm nistrative Tribunal whichever
had the jurisdiction. |In other words, the
order dated 10th August 1993 was not
interfered with.

Taking a cue fromthis order, the canteen
wor kers sought to reopen the issue of the cut
off date before the Central Administrative
Tri bunal . The respondent’s husband fil ed an
i ndependent application before the Centra
Admi ni strative Tribunal. The CAT directed the
Union of India to
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grant the benefits of the entire period of
service prior to the applicants having been
decl ared as Government Servants for counting
towar ds pensi onary benefits. The respondent’s
husband sought to contend that the benefits of
the Tribunal’s order should al so be nmade
avai l abl e in respect of persons when they
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retired prior to the cut off date i.e. prior
to 11.10.1991. This was all owed by the
Tribunal. The Union of India preferred a wit
petition. The wit petition was di smissed.
Chal l enging this order the appellants have
approached this Court.

W are of the view that the issue as far as
cut-of f date of classification of non-
statutory canteen enpl oyees is concerned, it
nmust be taken to have been concl uded by the
order dated 10.8.1993 passed by this Court.

It was not open to the respondent to seek
variation of the sanme either before the CAT or
the H gh Court. The order dated 10th August
1993 has attained finality and there can be no
di spute as to the | anguage of the order. The
respondent could not reopen the.issue. In
this view of the matter, the decisions of the
courts below are set aside and the appeal is
allowed. " W& are naking it clear that this
deci sion will not affect the proceedings said
to be pendi ng before the CAT on the
application of the Federation dated 3.12.1999
i n any manner.




