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CASE NO. :
Appeal (civil) 6274 of 2004

PETI TI ONER
M S NANDI | NVESTENTS & ENTERPRI SES

RESPONDENT:
L. M  SARAVAVANGALA

DATE OF JUDGVENT: 24/09/2004

BENCH
Arijit Pasayat & C. K. Thakker

JUDGVENT:
JUDGMENT

(Arising fromSpecial Leave Petition (civil) No. 12737 of 2003)

Thakker, J.

Leave granted.
Heard the | earned counsel for the parties.

The present appeal is filed against the judgnment and order
passed by the Hi gh Court of Karnataka in Review Petition No. 804 of
2002 on 26th March, 2003 partly review ng the order dated July 5,
2002 in C R P. No. 4299 of 2001.

The case has a chequered history. On Septenber 14, 1987, the
respondent herein filed a suit being OS. No. 460 of 1987 in the Court
of the CGvil Judge at Mysore against the appellant-firmand its
partners for recovery of a sumof (Rs.2,20,000/- with interest. On June
23, 1989, the Court of the IInd Additional G vil Judge, Mysore passed
a judgrment in the said suit based on admi ssion. However, before the
decree was drawn up, the parties to the said suit filed a Joint Meno
prayi ng that the judgnent be confirmed only to the Principal anount

of Rs.2,20,000/- and that other matters be left open for final

adj udi cation. Accordingly on January 6, 1990, the Court of Ilnd
Additional Civil Judge, Mysore passed a partial decree for the

princi pal amount of Rs.2,20,000/-. The Il Additional Cty G vi

Judge, Mysore, after trial, passed a judgnment on February 2, 1993 on
the rest of the issues and a decree was accordi ngly drawn up

On Cctober 5, 1993, the respondent herein filed Execution Case

No. 1514 of 1993 in the Court of the Gty Cvil Judge at Bangal ore

agai nst the appellant firmand its partners claimng even the suit
amount with interest payable as on the date of the Execution Case to
be Rs.4,22,269.5 ps. (i.e. Rs. 2,20,000/- towards principal and

Rs. 2,02,269.05 towards interest @12% p.a. from June 30, 1979 to

Sept enber 14, 1987, after deducting Rs.14,430.95 as per the decree).
In the course of the execution proceedings, it is stated that the
appel | ant paid Rs.6,54,566/- to the respondent. On January 23, 1999,
the respondent filed a Meno of Cal culation in Execution Case No.

1514 of 1993 claimng that as on that date a sum of Rs.3,72,204.10
was still payable by the appellant towards satisfaction of the decree.
In the said Menpb, contended the appellant, that the respondent

clainmed Rs.4,15,767.25 in excess by adding interest twice on the
princi pal ampbunt of Rs.2,20,000/- from June 30, 1979 to Septenber

14, 1987 and al so adding interest on the interest. The Executing Court
passed an order on April 16, 1999 accepting the Menmo of Cal cul ation
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of the respondent. Aggrieved thereby, the appellant filed G vi

Revi sion Petition No.1572 of 1999 in the Hi gh Court of Karnataka at
Bangal ore. The H gh Court granted interimstay of execution
proceedi ngs on July 7, 1999 subject to the appellant depositing

Rs. 50,000/ - in the Executing Court which was conplied with by the
appel l ant. The respondent - decree-hol der w thdrew the said amount of
Rs. 50, 000/ - taking the total paynment nmade by the appel |l ant/judgment -
debtor to the respondent/decree-hol der in the execution proceedings to
Rs.7,04,566/-. On July 7, 1999, the Hi gh Court disposed of the CRP
No. 1572 of 1999 with a direction to the Executing Court to calcul ate
the ambunts afresh. Accordingly, the Executing Court prepared a

Meno of Cal cul ati on which showed Rs. 3,97, 380.81 as bal ance

amount payabl e by the appellant to the respondent.

It is alleged by the appellant that in the Meno of Calcul ation, a
claimof Rs.4,15,767.25 at serial Nos. 2 and 3 were also included,
despite the paynent made by the appellant and in spite of objection of
the appellant in'that regard. It was also alleged that as per the
direction of the H gh Court, the anount of Rs.50,000/- had already
been paid by the appellant to the respondent on August 27, 1997

whi ch had not been taken into consideration. Hence, on Novenber 8,
1999, the appellant filed witten arguments in Execution Case

No. 1514 of 1993 along with a Menp of Cal cul ati on showi ng the

excess liability of ‘the appellant under the decree.

The Executing Court, by an order dated Septenber 14, 2001,

accepted the Menp of Calcul ation prepared by its office and held that
a sumof Rs.3,97,380.81 was still payable by the appellant to the
respondent. Aggrieved thereby, the appellant preferred a G vi

Revi sion Petition before the H gh Court being C.R P. No. 4299 of

2001. The High Court dism ssed the said C R P. vide order dated July
5, 2002. Pursuant to the dismissal of the said C R P., the Executing
Court passed an order dated August 29, 2002 for attachnent of the
novabl es of the appellant in Execution Case No.1514 of 1993.

Agai nst the order dated July 5, 2002 passed by the Hi gh Court in
C.R P. No. 4299 of 2001, the appellant approached this Court by
filing Special Leave Petition (Civil) NO 12737 of 2003 whi ch was

di smissed as withdrawn with |iberty to nove the Hi gh Court.

Ther eupon the appellant filed Review Petition No.804 of 2002 in
C.R P. No.4299 of 2001 before the H gh Court.

Appel l ant’ s grievance was that: -

(1) interest on the principal was added twi ce.

(2) Interest on interest was added, and

(3) Rs. 58,300/ - paid towards incone-tax had not been
deduct ed.

By the inpugned order dated March 26, 2003, the Hi gh Court

partly allowed the Review Petition. Wth regard to cal cul ation of
interest, the Court held that the sane was in accordance with the

j udgrment and decree, therefore, the Executing Court could not have
gone beyond it. So far as the amount paid towards Inconme Tax was
concerned, the decree-hol der conceded before the Court to give
deduction to the sane fromthe decretal amount. Hence, the appell ant
has preferred the present appeal by special |eave.

We have heard the | earned counsel for the parties.

The | earned counsel for the appellant submitted that when

specific contentions have been raised before the H gh Court after an
order passed by this Court by which the appellant was allowed to

wi t hdraw t he Special Leave Petition with a view to approach the Hi gh
Court, the High Court ought to have considered the contentions raised
before it. It was submitted that it was specific case of the appell ant
that interest on the principal anbunt was added twice; interest on

i nterest was al so added and Rs. 58, 300/- paid towards i ncone tax had

not been adjusted. It is true, submitted the counsel, that adjustment of
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Rs. 58, 300/ - had been taken into account while deciding Review
Petition, but in respect of the remaining two itens, no relief was
granted by the High Court inter alia observing that an order was
passed by the Executing Court which was legal and valid and was
confirmed in Cvil Revision Petition by the H gh Court. The counse
urged that in view of the order passed by this Court permtting

wi t hdrawal of Special Leave Petition, it was incunbent on the High
Court to consider the subm ssion also and to record a finding as to
whet her the contentions rai sed by the petitioner-judgnent-debtor were
wel | founded.

The | earned counsel for the respondent, on the other hand,

submtted that the scope of reviewwas limted and the Hi gh Court did
not conmit any error of |law or of jurisdictioninrejecting it. The
order passed by the H gh Court was proper and in accordance with

law which is clear fromthe fact that adjustnent in respect of an
anmount paid towards income tax had been deduct ed.

Havi ng heard the | earned counsel for the parties, in our opinion

the appeal deserves to be partly allowed. An adjustnent of

Rs. 58, 300/- was granted to the appellant-judgnment debtor. But, when
the assertion of the appellant-petitioner before the H gh Court was that
interest on principal was added twi ce and that interest on interest was
al so added, the Hi gh Court should have considered the fact and should
not have di sposed of the Review Petition nerely by observing that the
Executing Court had passed the order and it could not go behind the
decree. I n our opinion, the |earned counsel for the appellant is also
right in submitting that when the appellant withdrew the Specia

Leave Petition with a view to approach the H gh Court by filing

Revi ew Petition, the H gh Court ought to have recorded a finding

whet her or not the interest on principal was added twi ce and whet her
interest on interest was clainmed by the plaintiff-decree-hol der

For the foregoing reasons, in our opinion, the appeal deserves

to be partly allowed and is allowed by setting aside the order passed
by the High Court to the extent that it has rejected the claimof the
appellant. The matter is renmitted to the H gh Court for fresh decision
in accordance with law. In the facts and circunstances of the case,
however, there shall be no order as to costs.




